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ADDENDA   £T  CORllIGENDA. 

In  Gardetur^i  Case,  page  390.  This  case  was  decided  by  a  majority  of  the 
Judges  on  the  ground,  that  the  arrest  was  not  on  fresh  pursuit  (a) 

In  WltWt  Case,  page  433.  The  conviction  was  held  wrong,  on  the  second 
point. 

(a)  See  Howarth*%  case,  207. 
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REX  r.  JOHN  HEALEY.   '^ 


The  prisoner  was  tried  before  Mn  Justice  Holroyd,  indic 

at  the  winter  assizes  at  Maidstone^  in  the  year  1823*  1%^^ 

on  an  indictment  on  the  statute  3  &  4  ^.  &  M.  c.  9.  ^^'^ 

(a)  for  stealing  on  the  1st  of  November^  1825,  one  state 

thelf 
was  let.  It  IS  no  objection  to  state  that  it  was  let  by  the  ownct^t  wife,  for  the  s 
may  be  either  accorcung  to  the  fact,  or  the  legal  operation.  Semb.  That  a  mist 
the  person  by  whom  let  may  be  rejected  as  surplusage. 


(a)  The  S&4  W.  & M.c.9*  s.S.  after  reciting  that  it  is  a 
frequent  practice  for  idle  and  disorderly  persons  to  hire  lodgings 
with  an  intent  to  have  an  opportunity  to  take  away,  imbesil,  or 
purloin  the  goods  and  furniture  being  in  such  lodgings,  enacts, 
That  if  any  person  shall  take  away  with  an  intent  to  steal, 
imbezil,  or  purloin  any  chattel,  bedding,  or  furniture,  which  by 
contract  or  agreement  he  is  to  use,  or  shall  be  let  to  him  to  use, 
ib  or  with  such  lodging,  su6h  taking,  imbezzling,  or  purloining, 
shall  be  to  all  intents  and  purposes  taken,  -reputed  and  adjudged 
to  be  larceny  and  felony,  and  the  oflFender  shall  suffer  as  in  case 
of  felony. 

VOL.    I.  » 


2  CROWN  CASES  RESERVED. 

1824.      bed  and  other  articles  mentioned  in  the  indictment 

^--   ^    /     "  of  John  Powelly  then  being  in  a  lodging  room  in 

Case.        his  dwelling  house,  let  by  contract  by  Elisabeth  his 

wife**   to  the  prisoner,  to  be  used  by  him  with  the 

said  lodging,  against  the  statute,  &c. 

The  stealing  and  the  letting  of  the  furnished  lodg- 
ing were  proved  as  stated  in  the  indictment,  the 
letting  being  in  fact  by  Elizabeth^  after  her  marriage 
to  John  Powellf  at  which  letting  her  husband  was  not 
present,  but  he  afterwards  agreed  thereto. 

It  was  objected  that  this  was  in  law,  the  letting  of 
the  husband  and  should  have  been  so  laid  and  not  as  a 
letting  by  the  wife  («),  and  therefore  that  the  indict- 
ment was  not  proved,  or  if  proved,  that  it  was  bad  in 
arrest  of  judgment;  especially  as  according  to  An7i 
Pop€*s  case,  2  East.  P.  C.  58?.  S-  C- 1  Leach.  C.C.  336. 
4th  edit,  it  was  held  by  Adair,  Recorder,  that  the 
indictment  must  set  forth  Jy  whom  as  well  as  to  whom 
the  goods  or  lodgings  were  let ;  and  consequently  it 
was  urged,  that  it  must  state  the  contract  coiTectly  in 
that  respect  according  to  its  operation  in  law. 

The  jury  convicted  the  prisoner ;  but  the  learned 
Judge  respited  the  judgement  in  order  to  take  the 
opinion  of  the  Judges  whether  the  indictment  was  not 
sufficiently  supported  by  the  proof,  and  was  not  valid 
in  law;  and  whether  the  allegation  was  not  immaterial, 
and  might  not  even  be  rejected  on  the  principle  of 
the  doctrme  of  Buller  ,  J.  in  Hickman*^  case, 
2  East,  P.  C.  593.  (i) 


(a)  See  Pikes  cose,  2  Russ.  1298, 9. 

(b)  The  prisoner  stole  lead  from  Hendon  churchy  and  was  con- 
victed on  the  4  G.  2L ;  one  count  stated  the  lead  to  be  the  pro- 
perty of  the  vicar,  all  the  Judges  held  the  conviction  righty  but 
many  of  them  thought  it  would  have  been  better  to  have 
described  the  lead  as  fixed  to  the  church,  without  stating  whose 
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Nota.  —  The  above  statute  of  the  3  &  4  W.  &  M.      ig 
in  describing  the  offence  takes  no  notice  of  the  person     ^^-^ 
by  whom  the  goods  or  lodgings  may  have  been  let,  as       q 
it  does  of  the  person  ta  whom  let ;  a  difference  not  ad- 
verted to  in  the  case  of  Arm  Pope. 

In  Hilary  Term,  1824,  eleven  of  the  Judges  met 
and  considered  this  case :  they  were  inclined  to  think 
it  was  unnecessary  to  state  by  whom  the  lodging  was 
let,  and  they  were  unanimously  of  opinion  that  the 
letting  might  be  stated  either  according  to  the  fact  or 
the  legal  operation. 


■9BBS9B9CI 


REX  V,  JAMES  WHITNEY.  1^ 


X  HE  prisoner  was  tried  before  Richards,  Ld.  C.  B.  A««es 

at  the  summer  assizes  for  the  county  of  Northamp-  |„  ^y^^ 
ion^  in  the  year  18^,  and  convicted  upon  the  follow-  '^^^ 
ing  indictment  The  indictment  charged  ^<  that  he,  see  4 
James  Whitney^  certain  cattle,  to  wit,  two  asses  of 


C.  54. 


property  it  was.  Bullsr  J.  thought,  that  chargbg  it  to  be  pro- 
perty was  absurd  and  repug;nant|  property  (in  this  respect) 
being  only  applicable  to  personal  things;  and  that,  it  should  only 
be  charged  to  be  lead  affixed  to  the  church,  or  to  a  house  be- 
longing to  such  a  person,  and  that  the  allegation  as  to  property 
in  this  indictment  should  be  rejected  as  surplusage. 

(a)  By  the  4  6. 4.  c.  54.  s.  2.  so  much  of  the  9  G.  1.  c.  22.  as 
takes  away  clergy  from  persons  killing  and  maiming  cattle  is 
repealed,  except  as  to  offences  committed  before  the  passing  of 
that  act,  and  enacts,  That  if  any  person  shall  unlawfully  and 
designedly  kill,  maim,  or  wound  any  cattle,  whether  from  malice 
conceived  against  the  owner  or  otherwise,  being  thereof  convicted, 
shall  be  adjudged  guilty  of  felony,  and  shall  be  liable  at  the 
discretion  of  the  Court,  to  be  transported  beyond  the  seas  for 
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tmif. 


Gaiei 


the  price  of  1/.  10^.  of  the  goods  and  chattels  of  iZa- 
bert  Jeffery^  then  and  there  feloniously,  wilfully,  ma- 
liciously, and  unlawfully  did  maim  and  wound  to  the 
great  damage  of  the  said  Robert  Jeffery  against  the 
form  of  the  statute  and  against  the  king's  peace. 

This  indictment  was  framed  on5.  l.c^theQCr- 1* 
€.  22.  commonly  called  the  Black  Act.  The  words 
of  that  statute  are  (inter  alia)  "  If  any  person  or  per- 
sons shall  unlawfully  and  maliciously  kill,  maim,  or 
wound,  amf  cattle^  &c/'  (a) 

The  jury  found  the  prisoner  guilty,  but  the  learned 
Lord  Chief  Baron  reserved  the  case  for  the  consider- 
ation of  THE  Judges  on  the  following  question. 

Whether  asses  were  cattle  within  the  Black  Act  ? 

In  Hilary  term,  1824,  Eleven  of  the  Judges  met 
and  considered  the  case :  they  held  that  asses  were 
cattle  within  the  meaning  of  the  9  G.l.c.  22.  (i), 
and  that  the  conviction  was  therefore  right 


Iife>  or  tot  such  tetin  not  less  than  seven  years  as  the  Coo^t  shall 
adjudge,  or  to  be  imprisoned  onlj,  or  to  be  imprisoned  and  kept  to 
hard  labour  in  the  epinmon  gaol  or  house  of  correction  for  any 
term  not  exceeding  seven  years» 

(a)  Though  this  enactment  is  now  repealed  by  the  4  G.  4.  c.  54. 
s.  2.,  the  meaning  of  the  word  *'  catUe"  is  important  under  the 
provisions  of  the  recent  statute. 

(()  Vide  Re9  v.  ChapjUcf  Russ.  A  Ry«  C  C.  R.  77.,  where  tmk 
jrtA>6ib8  htld  that  pigs  were  *<  cMtk"  withia  the  meaiuiig  of  the; 


■  I 
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REX  V.  DALE  AND  OTHERS. 

Ths  prisoners  were  tried  before  Charles  Waresk,  Murder. 
Esq.^  Chief  Justice  ot Chester,  at  the  summer  assizes  ^e'Sdi^^^ 
for  Chester  in  the  year  18SS,  upon  the  following  in*  that  the  pn- 

,.._,  .  soners  **  KTtM 

aiCtment*  certain  stones 

Cheshire,     The  jurors  for  our  lord  the  king  upon  lUe^je^^^ 
their  oath  presentthat  Jo^^ADoiS?,  late  of  &c.  labourer,  cast  and 
John  Plattf  late  of  &c.  labourer,  and  Charles  Taylor^  riiat^ey"wit 
late  of  &c.  labourer,  not  having  the  fear  of  God  be-  ^«  •"<*  **?"^ 

BO  cast  and 

fore  their  eyes,  but  being  moved  and  seduced  by  the  thrown  stmc 
instigation  of  the  devil,  on  the  l6th  July,  4  a  4.  Jen'^T^' 
with  force  and  arms,  ztWhaley  aforesaid,  in  the^county  there  giving 
aforesaid,  in  and  upon  one  William  Wood  in  the  peace,  casUn|  and 
&C.  then  and  there  being,  felonioudy  did  make  an  as*  Srsaid^twM 
sault,  and  that  the  ^d  Joseph  Dale,  John  Piatt,  and  a  mortal 
Charles  Taylor,  with  certain  stones  of  no  value,  which  Jl^dent^ 
they  the  said  Joseph  Dale,  John  Piatt,  and  Charles  J^^^  *»'  ^^ 
Taylor  in  their  right  hands  then  and  there  had  and  occasioned  b 
held,  in  and  upon  the  back  part  of  the  head  of  him  the  JJ^e^Jris'^S 
said  William  Wood  then  and  there  feloniously,  wil-  threw 
ftdly,  and  of  their  malice  aforethought  did  cast  and 
throw,  and  that  the  said  Joseph  Dale,  John  Piatt  atid 
Ckdrles  TVzyforwith  the  stones  aforesaid,  so  as  afbi«* 
Sidd  Cast  "and  thrown,  the  aforesaid  William  Wood  in 
and  upon  the  back  part  of  the  head  of  him  the'  said 
William  Wood  then  and  there  feloniously,  wilfidly, 
and  of  their  malice  aforethought  did  strike,  penetrMe, 
and  wound,  feloniously,  wilfully,  and  of  their  malice 
aforethought  then  and  there  giving  to  the  said  Wil- 
Uam  Wood,  by  the  casting  and  throwing  of  the  stones 
aforesaid  in  and  upon  the  back  part  of  the  head  of 
him  the  said  William  Wood  one  mortal  wound,  bruise,         ' 
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18S4.  fracture,  and  contusion  of  the  breadth  of  one  inch  and 
of  the  depth  of  half  an  inch,  of  which  said  mortal 
wound,  bruise,  fracture,  and  contusion  he  the  said  Wil- 
Uam  Wood  then  and  there  instantly  died;  and  so  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  do  say  that 
the  said  Joseph  Dale,  John  Flatty  and  Qiarles  Taylovy 
him  the  said  William  Wood  in  the  manner  and  by  the 
means  aforesaid  feloniously,  wilfully,  and  of  their 
malice  aforethought,  did  kill  and  murder,  against  the 
peace,  &c. 

On  this  indictment  Joseph  Dale  was  tried  and 
convicted. 

Jones  moved  in  arrest  of  judgment 

First.  That  after  the  words,  "certain  stones'' 
there  should  have  been  a  videlicet  mentioning  the 
number. 

Secondly.  That  it  was  not  expressed  in  what  hand 
the  stones  were  held  bt/  each. 

Thirdly.  The  mode  of  causing  the  death  was  not 
properly  stated. 

Judgment  was  respited,  and  the  above  points  re- 
ser\*ed  for  the  consideration  of  the  Judges.  ^ 

In  Hilary  Term,  1824,  this  case  was  argued  in  the 
Exchequer  Chamber  before  eleven  of  the  Judges,  by 
D.F.JoNEs  for  the  prisoners;  J.  Parke  (who  appeared 
for  the  Crown  was  not  heard).  The  Judges  were 
unanimously  of  opinion  that  the  conviction  was 
right.  The  Judges  held  that  the  cause  of  the  death 
was  sufficiently  stated,  it  being  dear  the  "  stones^* 
were  what  was  cast  and  thrown  at  the  deceased,  and 
the  word  ^^with**  might  be  rejected,  or  the  words 
^^cast  and  tJirow**  might  be  considered  as  used  as 
neuter  verbs. 
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HEX  V.  GEORGE  JARVIS  and  BENJAMIN 

WALKER. 

The  prisoners  were  tried  before  Mr.  Justice  Hol-  Burgiiry. 
Ro YD,  at  the  Lent  assizes  for  the  county  of  Yorkt  in  ^^^ TnT^^ 
the  year  1824,  for  a  burglary.  house  of  hi» 

The  first  count  of  the  indictment  charged  the  crime  yearly  rent, 
to  have  been  committed  in  the  dwelling-house  of  ffiA  no^  be^da^"^' 
liam  GreaveSf  Edward  Greaves,  and  Richard  Greaves^  cribed  as  the 
and  the  second  count  in  the  dwelling-house  of  JVil-  thcmgh  h  i" 

.  ._..-.-        miscs  whi 


The  prisoners  were  convicted  and  received  judg-  the  master's 
ment  for  burglary ;  but  a  question  arising  in  conse-  c^n^on, 
quence  of  the  circumstances  attending  the  occupa-  and  although 

the  servant 

tion — whether  the  part  of  the  building  broken  into  has  it  because 
and  robbed  was  in  law  part  of  a  dwelling-house,  as  ®^  ^  scmce. 
stated  in  either  count  of  the  indictment ;    The  learn- 
ed JUDGE  reserved  the  point  for  tlie  consideration  of 

THE  JUDGES. 

William,  Edward,  and  Richard  Greaves,  mentioned 
in  the  first  count  of  the  indictment,  were  mercliants 
and  copartners,  and  all  the  premises  after-mentioned 
M'ere  their  joint  property,  and  the  same  were,  (unless 
deemed  in  law  otherwise,  as  to  the  part  occupied  by 
William  Mottran),  in  theu'  joint  possession  as  such 
copartners. 

These  premises  consisted  of  a  yard,  and  of  build- 
ings which,  together  with  folding  gates,  entirely  sur- 
rounded and  enclosed  the  yard.  Amongst  these  build- 
ings w-as  a  house,  and  also  a  warehouse  with  other 
apartments  under  one  roof;  but  they  had  no  inward' 
communication  with  the  house,  though  it  had  been 
otherwise  formerly. 
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1824.  In  the  house,  which  had  an  outer  door  opening  into 

the  yard,  William  Mottrariy  the  person  named  into  the 
second  count  of  the  indictment,  with  his  wife  and  chil- 
dren resided  and  slept.  He  was  the  warehouseman  of 
Witliamj  Edward^  and  Richard  Greaves^  at  weekly 
wages,  and  had  the  care  of  all  the  premises ;  but  he 
paid  them  a  small  annual  sum  (111.  a  year),  as  rent 
for  the  house  and  for  coals  which  they  found  him  for 
his  use  therein  as  fuel. 

In  the  yard  and  adjoining  to  the  warehouse,  was 
a  room  used  as  a  counting-house,  it  was  the  part  of 
the  building  broken  into  and  robbed,  the  only  access 
to  which  counting-house  was  by  a  door  between  it 
and  the  warehouse,  which  warehouse  opened  by 
another  door  into  the  yard. 

The  house  had  been  formerly  occupied  by  one  of 
the  partners  and  afterwards  by  one  of  the  servants, 
and  then  by  the  said  William  Mottratiy  their  warehouse- 
man, who  had  continued  to  reside  there  up  to  the 
time  of  the  robbery,  on  the  terms  which  have  been 
mentioned ;  he  having  represented  to  his  employer 
that  he  occupied  previous  to  his  coming  there  another 
house  on  the  same  terms.  The  Messrs.  Greaves  were 
desirous  of  having  this  man  on  their  premises,  con- 
sidering him  a  trust-worthy  servant,  and  therefore 
allowed  him  to  reside  there,  although  the  rent,  even 
with  the  allowance  of  coals  was  by  no  means  an 
adequate  rent ;  the  house  alone  being  worth  20/.  a 
year,  to  let  to  an  ordinary  tenant.  This  was  the  cause 
and  occasion  of  MottrarCs  occupying  the  house,  and 
the  partners  continued  to  pay  all  the  rates  and  taxes 
as  for  all  the  premises  including  the  house,  as  one 
joint  property  and  possession. 

Tlie  learned  Judge  stated  (in  the  case  reserved),  that 
at  the  trial  it  appeared  to  him,  that  though  the  house 
which  MoUran  occupied»with  his  family,  disconnected 
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and  separated  as  it  was  from  the  rest  of  the  premises,  1894. 
might  both  on  the  authority  of/oiW^^  case  before  the 
Judges  in  Michaelmas  term  18^3  (a)^  in  addition  to 
Margetfs  case  2  Leach,  C.  C.  930.  (4th  edition) 
as  well  as  by  reason  of  the  payment  of  rent,  he  con- 
sidered and  described  as  the  dwelling-house  of  Mot" 
tran,  if  the  offence  had  been  committed  in  that  part 
of  the  premises,  yet  that  it  might  be  doubted  whe* 
ther  Mottrofi's  holding  ai^d  occupation  were  so  en- 
tirely suojure  or  so  unconnected  with  his  service  as 
to  prevent  the  whole  premises  from  being  deemed  in 
law  the  dwelling  house  of  the  masters,  and  from  being 
properly  so  described- 
There  may  be  in  law  two  different  possessions  and 
properties,  the  one  gen^^,  the  other  qualified,  at  the 
same  time  in  the  same  thing.  It  is  so  in  the  case  of 
goods  which  may  be  described  and  considered  as 
the  goods  of,  and  as  goods  being  in  the  possession  of 
either  the  owner  or  the  special  bailee,  so  it  may  be  in 
the  case  of  lands  and  houses,  as  where  there  are  lessor 
and  tenant  at  will,  either  of  whom  may  bring  trespass 
according  to  Lord  Chief  Justice  RoUe,  in  2  Roll.  Abr. 
551.1.46.  Lord  Chief  Justice  Bridgeman  in  Car- 
ter 66.  (b)  and  Lord  Chief  Baron  Comyns  in  Com« 
Dig.  Trespass,  (B.  2.) 

The  question  seemed  to  be  whether  the  holding 
and  occupation  of  Mot  tran  the  servant  were  not  in  the 
present  case  so  connected  with,  dependant  upon,  and 
auxiliary  to,  the  service,  and  thereby  so  qualified,  as 
to  distinguish  this  from  the  mere  case  of  an  ordinary 
tenancy ;  and  to  render  it  not  such  a  tenancy  in  him 
suoji^e,    as  would  entirely  remove  the  possession 


{a)  Vide  Russ.  &  Ry.  C.C.  R. 

(h)  See  the  reasoning  also  in  the  Year  Book  19.  H.  6.  iS.  referred 
to  by  these  judges. 
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1824^.  ^ven  as  to  that  part  of  the  premises  out  of  his  masters, 
and  prevent  the  general  possession  as  to  the  whole  from 
being  considered  as  still  legally  continuing  in  them, 
like  the  case  of  landlord,  and  lodger  or  other  in- 
mate, (a)  Mottran  inhabited  there  for  his  master's 
convenience  and  purposes  as  well  as  for  his  own. 
There  is  no  distinction  in  principle  between  the  case 
where  tlie  servant  {who  occupies  because  he  is  a  ser» 
vant)  is  to  pay  a  rent  to  his  masters,  and  the  case 
where  the  rent  is  deducted  from  his  wages,  and  yet  in 
the  last  (see  Bertie  v.  Beaumont ^  16  East,  38.)  his 
occupation  was  considered  as  the  possession  of  his 
masters,  (b)  If  the  principle  be  the  same  in  both 
cases,  the  whole  of  the  premises  in  question  may  be 
considered  and  treated  as  being  merely  one  dwelling 
house  in  the  possession  of  the  masters ;  in  their  pos- 
session as  to  part  by  themselves,  and  as  to  the  rest  by 
their  servant,  even  though  as  to  the  latter  the  servant 
might  also  be  deemed  to  have  a  distinct  but  qualified 
possession  in  himself;  and  this  principle  will  proba- 
bly be  found  to  simplify  and  reconcile  all  these  cases. 
In  Easter  term,  1824,  the  Judges  met  and  con- 
sidered this  case  :  they  held  the  conviction  as  to  the 
burglary  wrong ;  the  Judges  thought  that  as  3fo«rtf/i 
stood  in  the  character  of  tenant,  (for  Greaves  &  Co. 
might  have  distrained  upon  him  for  his  rent,  and 
could  not  arbitrarily  have  removed  him)  Mottran^s 
occupation  coiild  not  be  deemed  their  occupation,  (c) 


(fl)  Vide  Q-East.  P.  C.  500.  1. 2. 

\S)  As  to  this,  see  Rex  v.  InhabitanU  of  Cheshunt^  1  B.  &  A. 
473.,  but  see  also  Rex  v.  InkabUarUs  of  Lakenheath,  1  B.  5c  C. 
531. ;  Rex  v.  Inhabitants  of  Minster^  3  M.  &  S.  276.;  Rex  v. 
JnhabUanU  of  Kehtem^  5  M.  &  S.  136. 

(c)  Vide  Rex  v.  Stock,  Russ.  &  Ry.  C.C.  H.  185.  S.  C  2  Taunt. 
339.. 2  Leach,  C.C.  1015.  4th  ed.;  Rex,  y*  Gibbons^  Buss.  &  Rj^ 
C.  C.  R.  442.  Rex  v.  Cam/jfieUf  post. 
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REX  V.  WILLIAM  CALE.  1824. 

The  prisoner  was  tried  before  Mr.  Justice  Park  The  5.  g,  4. 
at  the  Lent  assizes  for  the  county  of  Oxford  in  the  year  h^va'as  mis- 
1824,  f 01  feloniously  receiving  three  live  turkeys,  the  *^5^" 
goods  and  chattels  of  one  WiUiam  Parker ^  of  the  M^ere  mis- 
price  often  shUlings,  which  had  before  then  by  a  cer-  3^^^"'' 
tain  ill  disposed  person  to  the  jurors  unknown  been  chance  them 
feloniously  stolen,  taken,   and  carried  away,  against 
the  form  of  the  statute,  &c. 

The  indictment  was  founded  on  the  statute  of 
3  G.  4.  c.  24.  s.  3.  (a)  and  the  prisoner  was  con- 
victed  of  having  received  the  turkeys  in  question}  but 
the  learned  Judge  respited  the  judgment  till  the 
opinion  o£  the  Judges  upon  the  meaning  of  the 
clauses  in  the  act  of  parliament  above  referred  to 
could  be  obtained,  in  order  that  he  might  know  to 
what  extent  the  punishment  in  this  case  might  be 
carried. 

This  question  came  before  the  Judges  in  the  case 
of  Rej^  v.  George  Thomas  on  the  3d  of  May,  ^1823, 
which  had  been  tried  before  Mr.  Baron  Graham^ 


(a)  By  «.  S.  it  is  enacted^  That  in  all  cases  where  the  offence 
of  any  person  receiving  or  buying  stolen  goods  or  chattels,  or  any 
stolen  order,  &c.  knowing  the  same  to  have  been  stolen,  shall  be 
deemed  and  construed  to  be  felony^  such  offender  shall  and  may  be 
tried  and  convicted  of  such  felony,  as  well  before  as  after  the 
trial  of  the  principal  felon,  and  whether  the  said  "^  '  felon 

shall  have  been  apprehended,  or  shall  be  amen*  .e  or 

not. 
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18S4.      ^^^  doubted  whether  he  should  pass  sentence  for  a 

^m  y     ^     felony  or  a  misdemeanour.     The  Judges  did  not  de- 

CALB'i  Case.  ^  jg  ^g  ^^g  ^^  jjj^^  time,  it  being  understood  that  a 

bill  was  to  be  brought  into  parliament  to  explain  this 
obscure  statute. 

At  this  trial,  Talfourd,  as  cpunsel  for  the  prisoner, 
insisted  that  he  could  not  at  all  be  indicted  for  a  fe- 
lony under  this  statute,  for  that  before  this  statute 
passed,  the  act  of  receiving  stolen  goods  was  not  a 
substantive  felony,  but  a  misdemeanour  onfy,  where 
the  principal  was  not  convicted.  Now  this  statute 
only  says  such  an  act  shall  be  deemed  and  construed 
to  be  a  felony  J  instead  of  declaring  it  to  be  a  felony 
in  distinct  and  positive  terras.  The  learned  Judge 
overruled  the  objection,  but  in  submitting  to  the 
Judges  the  question  as  to  the  extent  of  the  punish- 
ment, this  point  was  also  stated. 

The  Judges  met  twice  to  consider  the  case,  and  in 
Easter  Term,  1824,  the  majority  of  the  Judges  pre- 
sent, viz.  Abbott  C.  J.,  Bebt  C.  J.,  Bayley  J., 
BuRRouGH  J.,  and  Garrow  B.  held  the  conviction 
wrong,  being  of  opinion  that  the3G.4.  c.24.  ^.3.  leaves 
as  misdemeanours  what  were  misdemeanours  before 
the  passing  of  that  statute,  and  therefore  this  offence 
was  not  punishable  as  a  felony.  Hullock  B.,  Lit- 
TLEDALE  J.,  HoLROYD  J.,  and  Graham  B.  thought 
that  since  the  passing  of  that  act  this  ofience  was  a  fe- 
lony, and  punishable  as  such. 


s 
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1824. 


REX  I'.  EDWARD  WALTERS  and  OTHERS. 

The  prisoners  wete  tried  before  Mr.  Justice  Hol-  Bui^arr.* 
ROYD  at  the  Lent  assizes,  in  the  year  1824,  and  con-  intheyard^f 
victed  of  a  burglary.  a  dwelling- 

A  question  arose,  whether  the  warehouse  in  which  parcel' of  die 
the  robbery  was  committed  was  in  law  part  of  the  jj^"^  the 
prosecutor^s  dwelling-house,  and  which  question  was  yard  u  en- 
submitted  to  the  consideration  of  the  Judges.  ^e  ocax^^ 

The  prosecutor,  a  grocer,  had  a  dwelUng-house  in  ^JJJ?***®' 
which  he  lived  and  carried  on  his  trade.     The  back  house  opening 
part  opened  into  a  yard,  where  the  warehouse,  which  ^^^i^' 
he  also  used  for  his  trade,  was  situate,  and  into  which  such  dweiHng 

1  .1  1  1  1  house  with 

yard  toe  warehouse  also  opened.  certain  eas^- 

The  yard  was  entirely  inclosed  by  his  house  and  "«"*•  '^  *• 
other  buildings,  and  by  a  wall,  and  gates  which  weije 
closed  and  fastened  at  night,  and  the  whole  were  his 
property ;  and,  except  as  after-mentioned,  were  in  his 
possession. 

His  dwelling-house  was  in  one  range  of  building 
with  the  warehouse  broken  into ;  but  between  them, 
in  the  same  range,  was  another  dwelUng-house,  his 
property  also^  opening  into  the  yard,  and  let  to  a 
person,  who  occupied  it,  together  with  some  ease- 
ments in  the  yard,  as  his  yearly  tenant 

Tl^e  two  houses  had  formerly  been  both  in  one. 

The  prisoners  received  judgment  as  for  a  burglary, 
but  the  learned  Judge  reserved  the  point  for  the 
i^inion  of  the  Judges. 

In  Easter  term  1824>,  nine  (^  the  Judges  met,  and 
Mx^idered  the  case.  iThey  hdd  the  conviction  right, 
beuig  of  opinion  that  the  ^rarc^ouse  wfui  pairtf  q£  tlie 
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1824. 


Walteei'i 
Case. 


prosecutor's  house ;  it  was  so  before  the  division,  and 
they  thought  it  remained  so  after  the  division,  (a) 


1824. 


Priioiierhad 
lifted  up  a 
bag  from  the 
bottom  of  a 
boot  of  a 
coach,  but 
was  detected 
before  he  had 
frot  it  out»  it 
did  not  ap- 
pear that  it 
wai  entirely 
removed  mm 
the  ipace  it  at 
fint  occupied 
in  the  boot^ 
but  the  rainng 
it  from  the 
bottom  had 
completely 
removed  each 
part  of  it  from 
the  tpace  that 
specinc  oart 
occupiea. 
The  judges 
held  this  was 
a  complete 
oiportaiim. 


REX  V.  JAMES  WALSH. 

The  prisoner  was  tried  before  Thomas  Denman 
Esquire,  Common  Seijeant,  at  the  Old  Bailey  Sessions, 
Jarmary  1824,  on  an  indictment  for  stealing  a  leath- 
ern bag  containing  small  parcels,  the  property  of 
William  Rcn/^  the  guard  to  the  Exeter  mail. 

At  the  trial  it  appeared  that  the  bag  was  placed  in 
the  front  boot,  and  the  prisoner,  sitting  on  the  box, 
took  hold  of  the  upper  end  of  the  bag,  and  lifted  it 
up  from  the  bottom  of  the  boot  on  if  hich  it  rested. 
He  handed  the  upper  part  of  the  bag  to  a  person  who 
stood  beside  the  wheel  on  the  pavement,  and  both 
had  hold  of  it  together,  endeavouring  to  pull  it  out 
of  the  boot,  with  a  common  intent  to  steal  it  Before 
they  were  able  to  obtain  complete  possession  of  the 
bag,  and  while  they  were  so  engaged  in  trying  to 
draw  it  out,  they  were  interrupted  by  the  guard,  and 
dropt  tlie  bag. 

The  prisoner  was  found  guilty,  but  the  facts  above 
stated  were  specially  found  by  the  jury,  in  answer  to 
questions  put  to  them  by  the  Common  Serjeant. 

The  Common  Serjeant,  entertaining  some  doubts, 
whether  the  prisoner  could  be  truly  said  to  have 
**  stolen,  taken,  and  carried  away'*  tiie  bag,  he  re- 


(a)  See  Br&um^s  case  2  East.  P.  C. 501;502. ;  but  see  idso 
ibid.  495.  S.  C.  2  Leach,  C.  C.  1018.  notii.  4th  ed. ;]  S.  P.  %x  v. 
Stoc*^  RttM«  ft  Ry.  €•  C.  R.  185. 
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spited  the  judgment,  in  order  that  the  opinion  of  the       1824. 
Judges  might  be  taken  on  the  case.  ^■■y^i^ 

In  Easter  Term  1824.     The  Judges  met  and  con-     ^c^.'* 
sidered  this  case.     They  held  the  conviction  right, 
being  of  opinion  that  there  was  a  complete  asport- 
ation of  the  bag.  (a) 


REX  V.  RICHARD  BEACALL.  1824. 

The  prisoner  was  tried  and  convicted  before  Mr.  By  24  g.  3. 
Justice  Park,  at  the  Lent  assizes  for  Shrewsbury  ^Jwertain 

in  the  year  1821.  inhabitants  in 

Tlie  indictment  charged  that  the  prisoner  was  ser-  areHnco^^ 
vofit  to  the  directors  of  the  poor  of  several  parishes  ™'®^  ^V«^Aif 
within  tlie  town  of  Shrewsbury  y  and  the  liberties  there-  Guardumt  of 
qfin  the  cotmty  of  Salop,  for  the  time  being,  and  em-  t.fZl,;. 
ployed  and  entrusted  by  the  said  directors  to  receive  twelve  direct- 
money  and  notes  for  them,  and  being  such  servant  i"p^;?tlS  "^ut 
so  employed  and  entrusted,  then  and  there,  by  virtue  ?^  the^ard- 
of  such  employment  and  entrustment  as  aforesaid,  property  be- 
he  the  said  Richard  Beacall  did  receive  and  take  into  coloration  ^is 
his  possession  fifteen  shillings  in  monies  numbered,  vested  in  "  the 
and  various  notes  (on  which  no  point  depended),  thnel^r 
for  and  on  account  qftJie  said  directors  of  the  poor  qf  "^^^^^^^^ 
several  parislies  within  tlie  town  of  Shrewsbury ^  and  powers  of  the 
the  liberties  tftereofi  in  the  county  qf  Salop  then  being,  prisoner  was 
his  said  masters  and  employers,  and  having  so  receiv-  »n<^<^^.  for 

x^  *f        '  ^  embezzling 

the  monies  of 
**^  JDirecfoTi  of  the, Poor  of  the  said  Parithet,**  The  Judges  held  that  the  monies 
should  haye  been  laid  as  the  monies  of  the  *'  Guardian*  of  thr  Poor  by  their  corporate 
name,**  or  of  the  directors  for  the  time  being  in  their  individual  names. 


(a)  Vide  East.  P.  C.  535.  556. 551.  1  Hale,  508. 527. 


16  €ROWN  CASES  RESERVED. 

1824.  ^  ^^^  taken  into  his  possession  tlie  said  fifleen  shil* 
^^  V  ■  ^  lings  in  monies  numbered  &c.  for  and  on  account  of 
^■^l^  *  his  said  masters  and  employers,  he  the  said  Richard 
^eoco// fraudulently  and  feloniously  did  embezzle  and 
secrete  the  same.  And  so  the  jurors  aforesaid,  &c. 
say  that  the  said  Jlichard  Beacall  did  then  and  there 
feloniously  steal,  take  and  carry  away  Jrom  the  said 
directors  qfthe  poor  of  several  parisheSy  <§t.  (describ- 
ing them  as  before),  the  said  fifteen  shillings  in  mo- 
nies, numbered  &c.  being  the  monies,  &c.  qfthe  said 
directors  qfthe  poor  qf  several  parishes  within  tlie  town 
of  Shrewsbury  y  and  the  liberties  thereof^  in  the  county 
qfSalopt  on  whose  account  the  said  monies  were  receiv^ 
ed  and  taken  into  tlie  possession  of  him  the  said  Richard 
BeacalU  being  such  servant  as  aforesaid. 

There  were  several  other  counts  in  the  indictment, 
but  all  of  them  described  the  prosecutors  in  the  same 
language,  nor  did  any  count  state  Jrom  whom  the 
monies  were  received  for  the  use  of  the  prosecutors. 

Curwood  for  the  prisoner  objected  that  the  indict- 
ment was  defective  in  not  stating^om  whom  the  pri- 
soner had  received  the  money,  he  was  charged  with 
having  embezzled.  That  not  having  notice  by  the 
indictment^om  whom  the  prosecutors  would  attempt 
to  prove  he  had  received  money,  he  could  not  be  pre- 
pared with  evidence  to  rebut  it,  and  even  though  he 
might  bring  evidence  to  rebut  what  he  might  have 
got  some  hint  of,  it  might  turn  out  wholly  unavailing, 
as  the  prosecutors  might  proceed  on  some  other  charge. 
Supposing  the  prisoner  to  be  acquitted  on  this  indict- 
ment, how  could  he  use  this  acquittal  on  a  plea  of 
auterjbis  acquit  on  account  of  the  generality  of  the 
charge,  and  cited  M^Gregor^s  case  2  Russ.  12S4  (tf). 


(a)  S.  C.  Ru88.  &  Ry.  C.  C.  R.  23.      S  B.  &  P.  106.      2  Eait. 
P. C.  576*    SLeacbi  C.C.  992.  4th  ed. 
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but  in  that  case  the  indictment  was  held  bad  because       1824. 
it  did  not  state  whose  property  the  money  was.     See     \^  v^" 
the  statute  39  Geo.  3.  c.  85.  (a)  ^^ct^f' 

But  it  being  admitted  that  tliis  was  the  usual  form  in 
which  indictments  for  embezzlement  were  drawn,  the 
learned  judge  would  not  stop  the  case,  but  reserved 
the  point  for  the  consideration  of  the  Judges. 

The  fact  of  embezzlement  by  the  defendant  was 
clearly  established,  but  the  question  submitted,  turn- 
ed entirely  upon  the  description  of  the  prosecutors 
given  in  the  indictment,  viz.  directors  of  the  poor  of 
several  parishes  within  the  town  qf  Shrewsbury^  and  the 
liberties  thereqf^  in  the  county  of  Salop. 

By  the  local  act  of  the  24-th  Geo.  3.  c.  15.  several 
of  the  inhabitants  of  seven  parishes  within  the  town 
and  liberties  of  Shrewsbury  are  incorporated  by  the 
name  of  "  The  Guardians  of  the  Poor  of  several  pa- 
rishes within  the  town  of  S/irewsbury,  and  the  liber- 
ties thereof,  in  the  county  of  Salop.**  They  are  to 
have  perpetual  succession,  and  a  common  seal,  and 
are  to  sue  and  be  sued  by  that  name.     These  guar- 

(a)  Which  enacts,  that  if  any  servant  or  clerk,  or  any  person 
employed  for  the  purpose  in  the  capacity  of  servant  or  clerk,  to 
any  person  or  persons  whomsoever,  or  to  any  body  corporate  or 
politick,  shall  by  virtue  of  such  employment,  receive  or  take  into 
his  possession  any  money,  goods,  bond,  bill,  note,  banker's  draft, 
or  other  valuable  security  or  effects,  for,  or  in  the  name  of,  or  on 
the  account  of  his  master  or  masters,  or  employer  or  employers, 
and  shall  fraudulently  embezzle,  secrete,  or  make  away  with  the 
same,  or  any  part  thereof,  every  such  offender  shall  be  deemed 
to  have  feloniously  stolen  the  same  from  his  master  or  masters,  or 
employer  or  employers,  for  whose  use,  or  in  whose  name  or  names, 
or  on  whose  account  the  same  was  or  were  delivered  to  or  taken 
into  the  possession  of  such  servant,  clerk  or  other  person  so  em- 
ployed, although  such  money,  Sec.  was  or  were  no  otherwise  re- 
ceived into  the  possession  of  his  or  their  servant,  &c. ;  and  every 
such  offender,  his  adviser,  &c.  being  thereof  convicted,  shall  be 
liable  to  be  transported  for  any  term  not  exceeding  fourteen  years. 
VOL.   I.  C 
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1824.  dians  are  to  appoint  twelve  directors  oUt  of  the  most 
^*i  V  ^  discreet  of  the  ^dguardians^  who  are  to  be  called  rfi* 
*cSse.^ '  ^^clors  of  the  poor  of  several  parishes,  &c.,  and  are  to 
continue  for  one  year ;  then  fourof  the  twelve  are  to  go 
out  by  ballot  and  four  others  are  to  be  elected  in  their 
stead;  "  and  the  said  twelve  directors  so  to  be  chosen 
and  elected,  shall  be  empowered  to  put  in  execution  all 
the  powers  and  authorities  of  this  act,  for  and  during 
such  time  as  they  shall  respectively  continue  to  act 
as  directors.*' 

By  section  13.  The  guardians  and  directors,  from 
time  to  time,  are  to  appoint  one  or  more  governor  or 
governors,  and  steward  or  stewards^  &c. 

The  prisoner  was  appointed  steward  by  the  guar- 
dians, and  after  that  continued  to  act  as  steward  to 
the  directors. 

By  section  34,  "  The  property  of  all  and  every 
the  goods  and  chattels,  furniture,  provisions,  cloaths, 
linen,  wearing  apparel,  tools,  utensils,  and  materials 
whatsoever,  to  be  from  time  to  time  had,  madey 
bought,  used,  or  provided,  for  the  use  of  the  poor, 
and  for  carrying  into  execution  the  several  pur- 
poses of  this  act ;  and  also  aU  debts  due  to  the  said 
corporation  for  the  poor'?  work,  or  otherwise,  shaU 
be  and  are  hereby  absolutely  vested  in  the  said  direc- 
tor for  the  time  being,  for  the  purposes  qfthis  act ; 
and  they  the  said  directors  are  hereby  authorised 
and  empowered  to  bring  actions  in  their  corporate 
capacity  against  any  persons  who  shall  disturb  them 
in  the  possession  thereof,  and  shall  and  may  make 
any  accusation  before  any  justice  of  the  peace,  who 
shall  thereupon  cause  the  person  accused  to  be  s^ 
prehended  as  a  felon,''  &c. 

The  S8th  section  gives  a  power  to  the  said  corpora^ 
tion  to .  sue  on  bonds,  which  had  been  given  to  the 
different  parishes  before  this  act,fbrindemmfying  them 
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Against  the  charge  of  bastard  children,  in  tlie  name  of     I824i. 
the  said  corporation.  ^  ■  v  ■/ 

Curwood  and  Skmey  for  the  prisoner,  contended  ^oase. 
^t  the  monies  in  question  should  have  been  laid 
to  be  the  property  of  the  guardians^  and  not  of  the 
directors,  who  were  merely  in  the  nature  of  a  com- 
mittee for  managing  the  concerns  of  the  body  at  large, 
and  quoted  Sherrington's  and  Bidkley's  case,  2  Rus8» 
1145.   S.  C.   1  Leach  513.  C.  C.  4th  edit. 

The  learned  Judos  thought  the  objection  well 
founded,  and  would  have  directed  an  acquittal,  but 
the  gentleman  who  prepared  the  indictment  so  stre* 
nuously  pressed  the  correctness  of  it,  particularly  re- 
ferring to  the  34th  clause  above  quoted,  and  the  act 
of  Parliament  being  a  very  confused  one,  he  thought 
it  better  to  save  the  point  for  the  consideration  of 
THE  Judges. 

In  Easter  Term,  1824,  the  Judges  met,  and  con- 
sidered this  case.  They  held,  that  the  conviction 
was  wrong  on  the  authority  of  Sherrington  and 
Bulkky^s  case,  being  of  opinion  that  the  indictment 
ought  to  have  described  the  monies,  either  as  the 
monies  of  <<  The  Guardians  of  the  Poor,*'  by  their 
eorpcnrate  name,  or  of  the  individuals  who  formed 
the  body  of  the  directors,  calling  them  by  their  pri- 
vate names  as  individuals. 


REX  V.  PETER  ROSINSKI.  1824. 

XHs  defendant  was  tried  and  convicted  before  Mr.  Making  a  fe- 
Jusi^icB  Batlet,  at  the  Lent  assizes  for  the  county  of  ^^^^^^ 
litmcaster^  in  the  year  1823.  under  the  pi 

tence  that  t 
defendant,  a 

medioi  man,  caaaot  oAerwiae  judge  of  hei  illneit  it,  if  he  hiaidf  takes  offher  dothc 

anawault, 

c« 
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.  1824.  The  second  count  of  the  indictment  charged,  thai 

^  "'v-/  before  and  at  the  time  of  committing  the  offence 
c!IIc.'  *  hereinafter  next  mentioned,  to  wit,  on  the  27th  of  Ja- 
nuary  in  the  year  aforesaid,  the  said  Ann  Gibbins  be- 
came and  was  sick  and  disordered,  to  wit,  at,  &c.  afore- 
said and  the  said  Peter  Rosinski  did  then  and  there 
pretend  to  administer  relief  to  persons  labouring  under 
divers  maladies  and  disorders,  and  that  the  said  Ann 
Gibbins  by  reason  thereof,  and  for  the  purpose  of  being 
cured  of  her  said  last  mentioned  sickness  and  disorder, 
then  and  there  applied  to  the  said  Peter  Rosinski^  for 
the  purpose  of  being  cured  of  such  last-mentioned 
sickness  and  disorder,  and  that  he  the  said  Peter 
Rosinski  did  then  and  there  pretend  to  the  said  Ann 
Gibbins  that  it  was  necessary  for  the  cure  of  such  her 
last-mentioned  sickness  and  disorder  that  she  the  said 
Ann  Gibbins  should  be  naked  and  uncovered  before 
and  in  the  presence  of  him  the  said  Peter  Rosinski^ 
and  did  then  and  there  unlawfully  and  indecently 
cause  and  procure  the  said  Ann  Gibbins  to  pull 
and  strip  from  and  off  the  body  of  her  the  said 
Ann  Gibbins  certain  clothes  and  wearing  apparel 
wherewith  the  said  Ann  Gibbins  was  then  and  there 
clothed  and  covered,  and  then  and  there  to  be  unne- 
cessJEu-ily  and  unlawfully  naked  and  uncovered  in  the 
presence  of  him  the  said  Peter  Rosinski^  with  intent 
then  and  there  her  the  said  Ann  Gibbins  unlawfully  to 
deflower  and  carnally  know  to  the  great  damage  of 
the  said  Ann  Gibbins^  to  the  evil  example^  &c.,  and 
gainst  the  peace,  &c. 

The  third  count  was  for  a  common  assault 
It  appeared  from  the  evidence  that  the  defendant 
pretended  to  be  able  to  cure  disorders  of  all  kinds. 
Ann  Gibbins  the  prosecutrix  applied  to  the  defendant 
to  be  cured  of  fits,  when  the  defendant  told  her  she 
must  strip  naked.    Upon  the  prosecutrix  refusing  to 
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do  this,  the  defendant  told  her  that  she  must  or  else  he      l694. 
could  not  do  her  any  good.    The  prosecutrix  then  be-    l.     '    ,^ 
gan  to  untie  her  dress,  and  the  defendant  stripped  off      Case, 
all  her  clothes ;  she   told  him   at  the  time  she  did 
not  like  to  be  stripped  in  that  manner,  but  said  no- 
thing more.     When  she  was  stripped,  the  defendant 
rubbed  her  five  or  ten  minutes  with  some  stuff  from 
a  bottle,  and  then  bid  her  put  on  her  clothes,  which 
she  did,  and  went  away :  she  said  she  did  not  put 
off  her  clothes  willingly,  he  made  her. 

From  the  prisoner's  defence  it  seemed  as  if  he. 
wanted  to  discover  if  she  had  the  menses  upon  her 
at  the  time. 

The  learned  Judge  left  it  to  the  jury  to  say  whether 
the  prisoner  really  believed  that  the  stripping  her 
could  assist  him  in  enabling  him  to  cure  her. 

The  jury  were  satisfied  he  had  no  such  belief,  and 
diat  it  was  wholly  unnecessary;  but  the  learned  judge 
doubted  whether  the  special  count  was  good  in  law,, 
and  whether  the  making  her  strip  and  puUing  off  her 
clothes  was  an  assault,  and  reserved  those  points  for 
the  consideration  of  the  Judges. 

In  Easter  Term,  1824,  the  Judges  met  and 
considered  this  case,  and  the  conviction  for  the  com- 
mon assault  was  held  right,  (a) 


REX  V.  ARMSTRONG  AND  BURKE.  18241. 

Ike  prisoner  was  tried  before  Mr,  Justice  Bayley  If  a  prisoner 
at  theLent  assizes  for  the  county  of  Northumberland,  ^ci^ln^ 

a  clergyable 
felonf,  and  sentence  of  death  is  passed  upon  him,  he  may  be  brought  up  at  a  subsequent 
assises,  and  have  his  cleiigy. 

(a)  Vide  Rex  y.  Nicholj  Russ.  and  Ky.  C.  C.  R.  ISa 

c  3 
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1824.      i^  the  year  1823,  for  privately  stealing  in  a  nhop  to 

^■i  y*  ^^    an  amount  far  exceeding  15/.  It  did  not  occur  to  the 

qJ^^**^  *  learned  Judge  at  the  time,  that  the  offence  was  cler- 

gyable.   The  prisoners  did  not  pray  their  clergy,  and 

the  learned  Judge  passed  upon  them  sentence  of  death, 

^  and  marked  them  for  transportation  for  life. 

After  the  learned  Judge  had  reached  Lancaster  he 
was  apprised  of  his  mistake,  and  immediately  wrote 
to  the  secretary  of  state,  that  nothing  might  be  done 
with  the  prisoners  until  the  opinion  of  the  Judges 
could  be  taken. 

The  questions  reserved  for  the  consideration  of 
THE  Judges  were, 

Rrst  Whether,  as  the  prisoners  did  not  pray 
their  clergy,  they  could  be  properly  tran^rted 
under  the  present  sentence  ?  If  not. 

Secondly.  Whether  this  sentence  could  be  va- 
cated, and  they  could  be  called  up  again  at  the  next 
assizes  to  pray  their  clergy  and  have  a  proper  sen- 
tence?   If  not. 

Thirdly.  Whether  they  could  be  tried  de  novo  as 
if  there  had  been  no  former  trial  ?  See  2  Hale  321 . 
378.  379.  381.  395.  401.  404.  Dyer  205.  a.,  4  Bla. 
Com.  380. 

In  Easter  Term,  1824,  the  Judges  met  and  con- 
sidered this  case,  and  they  were  of  opinion  that 
the  prisoners  might  be  brought  up  at  the  next  assizes, 
and  asked  why  execution  should  not  be  awarded,  and 
that  they  might  then  pray  their  clergy,  (a) 


(a)  See  56  G.  S.  c.  27.  §  S.,  by  which  it  is  enacted,^  that  when 
his  Majesty  shall  be  pleased  to  extend  mercy  to  any  offender 
who  hath  been  convicted  of  any  crime  for  which  he  is  by  law  ex- 
cUided  from  the  benefit  of  clergy,  upon  condition  of  transport- 
ation to  any  place  beyond  the  seas,  cither  for  life  or  for  years,  and 
such  intention  of  mercy  shall  be  signified  by  one  of  bis  Ma- 
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REX  t;.  JOHN  BAILEY.  18^4. 

The  prisoner  was  tried  before  Mr.  Justice  Park,  if  two  or  more 
(Mr.  Baron  Garrow   being  present)   at  the   Old  l^^/J^^^^ 
Bailey  sessions,  Aprils  1824,  on  an  indictment  for  ent  parts  of 
burglary  in  the  dwelling-house  of  Richard  Ryan^  and  JH*  to  have 
stealing  various  articles  of  perfumery,  &c.  amongst  them 

There  was  no  doubt  of  the  burglary,  or  of  the  house,  and  the 
larceny,  and  the  jury  pronounced  the  prisoner  guilty,  not"nL^v?or 
upon   the  learned   Judge  informing  them  that  ne  occupy  any 
would  reserve  the  question  for  the  Judges,  whether  ^te  pLt^f 
the  dwelling-house^   under  the  circumstances,  was^^^^^ 
the  sole  dwelling-house  of  Richard  Ryan  or  not  ?        the  dwelling- 

The  facts  on  which  this  question  arose  were  as    ^^^  ^  ^^ 
follows : 

The  prosecutor,  Richard  Ryan^  who  was  a  per- 
fumer and  hair  dresser,  and  one  William  Choice^  a 


jesty's  principal  Secretaries  of  State,  it  shall  be  lawful  for  any, 
Court  having  proper  authority,  to  allow  such  offender  the  benefit 
of  a  conditional  pardon,  and  to  order  such  offender  to  be  trans- 
ported for  life  or  years,  as  shall  be  specified  in  such  condition  of 
transportatkm  ad  aforesaid ;  and  when  arty  offender  shall  be  con- 
Ticted,  of  any  crime  for  which  he  is  by  law  excluded  the  benefit 
of  clergy,  the  Judge  before  whom  such  offender  shall  be  coii^ 
victed,  shall,  on  such  intention  of  mercy  as  aforesaid  being  sig- 
nified to  him  by  one  of  the  principal  Secretaries  of  State,  make 
an  order  for  the  immediate  transportation  of  such  offender,  in  the 
same  manner  as  if  such  intention  of  mercy  had  been  ^signified  by 
one  of  the  principal  Secretaries  of  State  daring  the  continuance 
of  the  assizes,  &c.  at  which  such  offender  was  condemned,  and 
such  order  shall  be  considered  as  an  order  made  at  such  assizes, 
&c.,  and  shall  be  as  effectual  and  have  all  the  same  consequences  as 
any  order  for  the  transportation  of  any  offender  made  by  any  jus- 
tice of  Oyer  and  Terminer,  &c.  during  the  continuance  of  ther 
assizes,  &c. 
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Bailey's  Case. 


1824.  tobacconist,  occupied  one  large  shop,  then  divided 
into  two  by  a  partition,  each  side  of  the  sliop  having 
a  door  opening  into  the  street ;  and  at  the  end  of 
the  counter  of  each  shop  there  was  a  door  opening 
into  a  common  passage,  which  led  to  one  common 
stair-case,  and  these  doors  were  locked  by  each  at 
night.  In  the  rest  of  the  house  there  was  no  further 
separation,  than  what  exists  in  all  dwelling-houses, 
namely,  of  one  room  from  another.  Each  had  his 
own  separate  family,  separate  kitchen,  &c. 

^t  was  one  tenement  before  the  occupation  of 
Ryan  and  Choice^  and  they  held  under  one  commoii 
landlord,  to  whom  they  respectively  paid  rent,  Choice 
100/.  per  annum^  and  Ryan  80/.  per  annum.  But 
Choice  paid  all  the  taxes  for  both,  and  their  holdings 
commenced  at  different  periods.  The  prisoner  enter- 
ed at  the  window  of  the  common  staircase,  and  then 
unlocked  the  door  of  Ryan^s  shop,  and  so  entered  it. 
The  question  reserved  for  the  consideration  of  the 
JUDGES  was,  whether  this  was  to  be  considered  the 
house  of  Ryan  alone,  or  the  house  of  Ryan  and 
Choice. 

In  Easter  Term,  1824,  the  Judges  met  and  con- 
sidered this  case,  and  held  that  the  house  was  rightly 
described  as  Ryan^s  house,  and  that  the  conviction 
was  right,  the  breaking  and  entering  being  into  Ryan* s 
shop,  (a) 


(a)  See  Rex  v.  Jarvis,  supra  p.  ?•  Rex  v.  Cornfield,  infra,  and 
the  cases  there  referred  to. 
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REX    V.    WILLIAM    NIBBS    AND    HENRY      1824. 

YEAMS.  ^— V — ' 

The  prisoners  were  tried  and  convicted  of  larceny  A  set  of  new 
before  Mr.  Baron  Hullock  at  the  Old  Bailey  ses-  ift'Ji^fi^ 
sions,    June    1824,    upon   an  indictment  charging  be  described  as 
them  with  breaking  and  entering  the  dwelling-house  kercS,*" 
of  Joseph  Christian   and  Henry  Curwen  Christian,  JeS^. 
about,  &c.,  and  stealing  therein  "  six  liandkercluefSj**  ated  one  from 
of  the   value  of  fifty  shillings,   of  the  said  Joseph  Sc  pattern  de- 
Christian  and  Henry  Curwen  Christian.  signates  each, 

and  they  are 

•  The  larceny  was  clearly  proved,  but  a  question  described  in 
arose  whether  the  property  stolen  was  rightly  de-  l^^nwrnyli^d. 
scribed  in  the  indictment.  kerchiefs. 

The  only  evidence  applicable  to  this  point  was 
given  by  one  of  the  prosecutors,  Henry  Curwen 
Christian,  and  was  as  follows : 

"  I  caught  hold  of  both  the  prisoners  within  a 
"  yard  of  the  shop  window ;  a  piece  of  silk  handker- 
**  chiefs  dropped  from  the  person  of  one  of  them.  It 
"  contained  six  handkerchiefs:  it  cost  us  fifty  shillings. 
"  There  is  a  mark  between  each  handkerchief;  the 
"  mark  consists  of  a  white  or  light-coloured  line, 
"  whereby  the  handkerchiefs  are  divided,  or  separated 
"  with  the  scissors  from  each  other ;  this  line  is  of  cot- 
"  ton,  and  not  of  silk.  When  purchasing  these  pieces 
"  we  are  charged  not  by  the  piece,  but  according  to 
"  the  number  qf  handkerchiefs ;  the  price  is  always 
"  charged  according  to  the  number  of  handkerchiefs  : 
"  the  name  by  which  it  goes  in  our  shop  is  a  piece  qf 
"  silk  handkerchiefs  ;  the  piece  is  just  as  I  bought  it.'* 

The  property  produced  was  a  piece  of  silk,  con- 
taining six  handkerchiefs  in  number ;  not,   however. 
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1824.      severed  or  cut  from  each  other,  but  in  one  piece, 
^1  y  ■  ^    just  as  it  came  from  the  loom« 
NiBw's  Coic       j|.  ^^  objected  that  this  evidence  did  not  sustain 

the  charge  in  the  indictment  of  stealing  "  sia:  hand- 
kerchiefs.** 

The  learned  Judge  was  inclined  to  allow  the  ob- 
jection, but  it  being  stated  that  indictments  at  the 
Old  Bailey  had  been  usually  framed  in  a  similar 
manner  in  similar  cases,  he  respited  the  judgment 
until  the  opinion  of  the  Judges  could  be  obtained 
upon  the  question,  whether  the  indictment  was  in 
this  case  supported  by  the  evidence. 

In  Trinity  Term  1824*,  the  Judges  met  and  con- , 
sidered  this  case,  and  were  of  opinion  that  the  pro- 
perty was  rightly  decribed^  and  that  the  conviction 
was  right. 


1824.  REX  V.  GEORGE  BRUNSWICK. 

In  larceny  the  Xhe  prisoner  was  tried  and  convicted  before  Mr.' 
rewJy  fiirdsh-  JusTicE  Bayley,  (Hullock  B.  being  present)  at  the 
•^^^><^off  Qi^  Bailey  sessions,  June  1824,  of  stealing  two 
scribed  as  the    counterpanes,  two  sheets,  and  one  blanket,  of  Daniel 

lodger^s  goods,    Tk^. 
not  as  the  UOVIS. 

goods  of  the  It  appeared  in  evidence  that  the  goods  belonged 
ongi    owner.  ^^  j^Q^uel  Davis^  but  that  the  use  of  them  was  let 

with  a  ready  furnished  room  to  Catherine  Bath. 

The  learned  Judge  saved  the  point  whether  these 
goods  were  properly  described  as  the  goods  of  Daniel 
Davis^  or  whether  they  should  have  been  described 
as  the  goods  of  Catherine  Balh^  as  she  alone,  if  sh^ 
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had  kept  them  in  her  room,  had  the  sole  right  to  18S4. 

have  possession  of  them.  ^  — v   "^ 

In  Trinity  Term  18«4,  the  Judges  met  and  con-  ^*  qJ^'^'''' 
sidered  this  case,  and  were  of  opinion  that  the  con- 
viction was  wrong,  (a) 


REX  V.  SILVESTER  THORNTON.  1824. 

The  prisoner,  a  lad  of  fourteen  years  of  age,  was  a  confession 
tried  and  convicted  before  Mr.  Justice  Baylet  at  the  Slw'l?' 
Lent  Assizes  for  the  countj  of  Lancaster^  in  the  promke  from 
year  1824,  but  as  the  foundation  of  his  conviction  old, iyqu^ 
was  his  own  confession,  the  learned  Judge  postponed  a*^°K^offi^p 
passing  sentence  until  he  could  take  the  (pinion  of  in  whose  cus-' 
THE  JuDOKS,  whether  that  confession  was  properly  re.  ^S^oSfX 
cdvable  in  evidence.  ^ h^^^h^'iS* 

A  person  of  the  name  of  Miller^  the  chief  officer  no  food  for 
of  the  poHce  at  Liverpool,  stated,  that  on  the  18th  of  j^^jJelcT*'''^'' 
November  the  prisoner  was  apprehended,  by  his  di-  r^btiy  re- 
rections,  without  any  warrant,  between  twelve  and 
one  o'clock,  and  that  he  was  carried  to  the  police 
office  about  one  o'dock.    The  magistrates  were  then 
sitting  at  a  very  short  distance,  and  continued  sitting 
till  between  two  and  three,  and  till  the  business  pre* 
sented  to  them  was  finished;  but  the  prisoner  was  not 
carried  before  them  because  the  police  officer  was 
engaged  elsewhere.    The  officer  ordered  the  prisons 
to  Bridewell,  of  his  own  authority,  between  four  and 
five  o'clock ;  and  between  five  and  six  o'clock  he  told 
the  prisoner,  that  in  consequence  of  the  falsehoods 


(a)  Sec  Rex  v.  Bchtead,  Russ.  &  Ry.  C.  C.  R.  41 1. 


ceiyeo. 
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1824.  the  prisoner  had  told,  and  the  prevarications  he  had 
J  ■■■v^  ^  made,  there  was  no  doubt  but  he  had  set  the  pre- 
Cgic  mises  on  fire ;  and  he  therefore  asked  him  if  any  per- 
son had  been  concerned  with  him,  or  induced  him  to 
do  it  ?  The  prisoner  said  he  had  not  done  it.  The 
police  officer  replied,  that  he  would  not  have  told  so 
many  falsehoods  as  he  had,  if  he  had  not  been  con- 
cerned in  it,  and  he  again  asked  him  if  any  body  had 
induced  him  to  do  it  ?  The  prisoner  then  began  to 
cry,  and  made  a  full  confession. 

In  speaking  of  the  falsehoods,  the  police  officer 
referred  to  an  examination  of  the  prisoner  he  had 
himself  made. 

The  prisoner  was  taken  before  he  had  dined,  and 
had  had  no  food  from  the  time  he  was  apprehended 
till  afler  his  confession. 

The  learned  Judge  thought  it  deserved  considerar 
tion,  whether  a  confession  so  obtained,  when  the  de- 
tention of  the  prisoner  was  perhaps  illegal^  and  when 
the  conduct  of  the  officer  was  calculated  to  intimi- 
date, was  admissible  in  evidence,  and  reserved  tlie 
point  for  the  opinion  of  the  Judges. 

In  Trinity  Term  1 824  the  Judges,  met  and  con- 
sidered this  case,  and  the  majority  of  the  judges  pre- 
sent, viz.  Abbott  Ld.  C.  J.,  Alexander  C.  B., 
Graham  B.,  Park  J.,  Burrough  J.,  Garrow  B., 
HuLLOCK  B.,  held  the  confession  rightly  received, 
on  the  ground  that  no  threat  or  promise  had  been 
used.  Best  C.  J.,  Bayley  J.,  Holroyd  J.,  were 
of  the  contrary  opinion,  (a) 


(a)  1  Hale  589.    2  Hale  77. ;  and  see  Rex  v.  Griffin^  Russ.  & 
Rv*  C.  C.R.  151.    Bex  y,  Jones,  ibid.  152;    Rexv.Ro^  ibid. 


CROWN  CASES  RESERVED,  29 


REX  V.  JAMES  THOMAS  BOYCE.  1824. 

The   prisoner  was  tried  before  Thomas  Denman  An  indictment 

Esquire,  Common  Serjeant,  at  the  Old  Bailey  Sessions,  ""^g'^/^ffo;^" 

June  1824,  upon  an  indictment  for  feloniously  cut-  cutting  and 

ting  and  maiming  John  Fishbum,  with  intent  to  mur-  jlJJ^nt  to  mur- 

der,  maim  and  disable.     There  was  no  count  which  '^er  and  dis- 

charged  an  intent  to  prevent  his  lawful  apprehen-  gupportedby 

o\fXTk  '    evidence  of  a 

rrn       o  cutting  with 

The  facts  were  these :  intent  to  pro- 

•    The  prisoner  h^d,  in  the  night  time,  broken  into  a  ^^^ty 
shop  in  Fleet  Market ^  and  was  there  discovered  by  jnapewon 

-     *  ,  •  •'    lawfully  appre- 

tne  prosecutor,  who  was  a  watchman,  at  a  quarter  bending  the 
before  five  in  the  morning  of  the  11th  oi  April  1820.  P"*^"^*"* 
On  the  prosecutor  entering  the  shop  for  the  piupose 
of  apprehending  him,  the  prisoner  struck  him  with 
his  &t,  which  blow  the  prosecutor  returned.  The 
prisoner  then  said,  "  I  will  serve  you  out  —  I  will 
do  for  you.;"  and,  taking  up  a  crow  bar,  struck 
the  prosecutor  with  it  two  severe  blows,  one  on  the 
head,  the  other  on  the  arm  \  he  then  ran  away,  order- 
ing the  prosecutor  to  sit  on  a  block  in  the  shop,  and 
threatening  that  it  would  be  worse  for  him  if  he 
moved. 

The  crow-bar  was  a  sharp  instrument,  and  the  pro- 

(a)  The  43  G.3.  c.58.  §  1.  enacts,  that  if  any  person  or  persons, 
either  in  England  or  Ireland^  shall  wilfully,  maliciously,  and  unlaw- 
fully stab  or  cut  any  of  his  Majesty's  subjects  with  intent  in  so  doing, 
or  by  means  thereof,  to  murder  or  rob,  or  to  maim,  disfigure  or 
disable  sucb  his  Majesty's  subject  or  subjects,  or  with  intent  to  do 
some  other  grievous  bodily  harm  to  such  his  Majesty's  subject  or 
'subjects,  or  with  intent  to  obstruct,  resist,  or  prevent  the  lawful 
apprehension  and  detainer  of  the  person  so  stabbing  or  cutting  for 
anj  offences  for  which  he^  she,  or  they  may  be  liable  by  law  to  be 
apprdiended,  imprisoned  or  detained,  such  person  or  persons  are  de- 
clared felons  widiout  clergy. 


so 
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1824. 


Botcs's  Case. 


secutor  was  cut  and  maimed  by  the  blows  so  given 
with  it  by  the  prisoner. 

The  prisoner  was  found  guilty ;  and,  on  an  answer 
to  a  question  frcnn  the  Common  Serjeant,  the  jury 
said,  <<  we  find  that  he  was  there  with  intent  to  com- 
mit a  robbery,  and  that  he  cut  and  maimed  the 
watchman  with  intent  to  disable  him,  till  he  could 
eflfect  his  own  escape/' 

The  Common  Serjeant  reserved  the  above  case  for 
the  consideration  of  the  judges. 

In  Trinity  Term  1824,  all  the  Judges  (except 
Graham  B.  and  Garrow  B.)  met,  and  considered  this 
case,  and  held  the  conviction  wrong,  for,  by  the  find- 
ing of  the  jury,  the  prisoner  intended  only  to  produce 
a  temporary  disability,  till  he  could  escape,  not  a  per- 
manent one.  (a) 


SSBH 


1824. 


REX  v.  ROBERT  BALL. 


A  house  in 
part  of  which 
amanliyes 
and  other 
of  which 


parts 
he  lei 


leUto 


lodgers,  n 
bedescriheSr 


pay 


1  HE  prisoner  was  tried  before  Mr.  Justice  Gaselee, 
("Littledale,  J.  being  present),  at  the  September  Old 
Bailey  Sessions,  in  the  year  1824. 

The  indictment  contained  seventeen  counts,  some 
on  the  9  Geo.  1.  c.  29.  and  some  on  the  43  Geo.  3. 


ashuhouscL     c.  58.  (b)  of  wfaich  the  following  is  an  abstract. 

though  he  has  ^  "^  ^ 

taken  the  be- 
nefit of  the  InsdTent  Debtor's  Act,  and  executed  an  assigmnent  including  the  house,  if  the 
asaignee  has  not  taken  possessioii;  atleast  no  objection  can  be  made  if  in  other  eounts  it 
b  stated  as  the  hottse  or  the  assignee,  and  IB  othe»  of  the  k>dger  whose  room  WW  set  fire  to. 


(a)See  JRea;  v.Di^ft,  Buss,  and  By.C.  C.  R.  965.  J{««  v.  Gt/feii, 
patif  and  Rex  v.  Huniy  poU.^ 

(b)  The  4S  6.8.  cSS.  ^l.  enacts,  that  if  any  penon  shall, 
either  in  Eng^nd  or  IreUmd,  wilfully,  nudicioualy,  and  unlawfully 
set  fire  to  any  house,  bam,  granary,  bop  oast,  midthouse,  stable, 

18 
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Ball's  Case. 


The  first  count  charged,  that  the  prisoner,  on  the  1824. 
14ft k  August 9  at  St  Clement* s  Danes^  feloniously, 
wilfully,  maliciously,  and  unlawfully  did  set  fire  to  a 
certain  house  in  the  possession  of  Jokn  Feam,  with 
intent  thereby  to  injure  and  defraud  C/iarles  Pole^  a 
subject  of  the  king,  and  the  treasurer  for  the  time 
being  of  a  society  or  partnership  formed  and  being 
under  the  name  of  the  Sun  Fire  Office  Company, 
against  the  statute,  &c. 

The  second  count  was  like  the  first,  only  charging 
the  intent  to  be  to  injure  James  Preston. 

The  third  Count  was  like  the  first,  charging  the 
intent  to  be,  to  injure  the  said  John  Feam. 

The  fourth  count  was  like  the  first,  laying  the  in- 
tent to  be  to  injure  the  said  John  Feam  and  Michael 
Middleton. 

The  fifth  count  was  like  the  first,  charging  the 
intent  to  be  to  injure  Henry  Dance. 

The  sixth  count  was  like  the  first,  charging  the  in- 
tent to  be  to  injure  William  Skeel. 

The  seventh  count  was  same  as  the  first,  stating 
the  house  to  be  in  the  possession  of  Henry  Dance. 

The  eighth  count  charged  the  prisoner  with  ma- 
liciously, &c«  setting  fire  to  a  house  in  the  possession 
of  the  said  Henry  Dance  with  intent  to  injure  and 
defraud  the  said  John  Feam. 

The  ninth  count  same  as  the  eighth,  with  intent  to 
injure  and  defraud  Thomas  Preston. 


coach  house,  out  house,  mill,  warehouse  or  shop,  whether  sueh 
house,  Ac  ^hal)  then  be  in  the  possession  of  the  person  or  per* 
sons,  so  setting  fire  to  the  same,  or  in  the  possession  of  any  other 
person  or  persons,  or  of  any  body  corporate,  with  intent  thereby 
to  injure  or  defraud  his  Majesty,  or  any  of  his  Majesty's  subjeels, 
or  any  body  corporate,  that  then  in  tvery  sudi  case  the  person 
so  oflbnding  shdl  be  deemed  a  felqii  witboirt  benefit  of  elersy. 
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1824.  The  tenth  count  same  as  the  ninth,  with  intent  to 

injure  and  defraud  the  said  Henry  Dance. 

The  eleventh,  twelfth,  thirteenth,  and  fourteenth 
counts  same  as  the  seventh,  eighth,  ninth,  and  tenth, 
stating  the  house  to  be  in  the  possession  of  Robert  Ball. 

The  fifteenth  count  charged  the  prisoner  with  ma- 
liciously, &c.  setting  fire  to  a  house  with  intent  to  in- 
tent to  injure  and  defraud  Charles  Pole^  a  subject  of 
the  king,  and  then  being  the  treasurer  for  the  time 
being  of  a  society  or  partnership  formed  and  being 
under  the  nanle  of  the  Sun  Fire  Office  Company. 

The  sixteenth  count  charged  the  prisoner  with  fe- 
loniously, wilfully,  and  maliciously  setting  fire  to  a 
certain  house  of  one  John  Feam^  and  by  such  firing  as 
aforesaid  maliciously,  &c.  burning  and  consuming  the 
said  last-mentioned  house. 
.  The  seventeenth  count  was  the  same  as  the  six- 
teenth, stating  the  house  to  belong  to  Henry  Dance. 

John  Feam^  in  whose  possession  the  house  in  ques- 
tion is,  in  the  first  seven  counts  of  the  indictment 
stated  to  be,  and  whose  house  it  is  stated  to  be  in  the 
sixteenth  count;  before  and  at  the  time  of  his  taking 
the  benefit  of  the  Insolvent  Act  held  the  premises  by 
lease  firom  Thomas  Preston  to  Michael  Middleton^  re- 
spectively mentioned  in  the  indictment,  and  assigned 
by  Middleton  to  Feam. 

In  August,  1822,  as  appeared  by  his  schedule, 
dated  6th  March,  1824,  Feam  borrowed  50/.  of  his 
attorney,  for  which  he  deposited  with  him  the  lease 
of  the  house,  as  a  collateral  security,  but  without 
an  assignment. 

Before  delivering  in  the  schedule,  viz.  on  7th  Fe- 
bruary,  1824,  he  executed  the  usual  assignment  to 
Henry  Dance,  the  provisional  assignee  appointed  by 
the  court,  and  who  is  named  in  the  fifth,  seventli, 
tenthy  and  seventeenth  counts  of  the  indictment. 
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The  provisional  assignee  did  not  appear  to  have  IBM. 
erer  taken  possession  of  the  premisest  or  to  haye  for* 
nally  abandoned  them,  but  Fearth  on  his  discharge 
under  the  act,  returned  to  the  occupation  of  the 
houses  and  continued  to  reside  in  it  until,  and  at  the 
time  of  the  iire,  which  happened  on  the  14th  of  At^ 
gustf  1824.  He  partly  let  out  the  house  in  lodgings, 
the  rent  of  which  he  received^  and  William  Skeel^ 
mentioned  in  the  sixth  count  was  one  of  the  lodgers^ 

In  the  month  of  March^  1834,  the  prisoner  ap- 
plied to  Feam  for  a  room,  and  he  let  him  have  one  on 
the  first  floor ;  SkeePs  room  was  occasionally  changed 
as  suited  the  convenience  of  Feam^  and  at  the  time 
of  the  fire  and  for  some  time  previous  he  occupied 
the  back  rooip  on  the  third  floor  j  he  did  not  sleep 
in  it,  but  used  it  to  keep  the  tools,  &c«  of  his  trade 
as  a  builder,  and  had  the  exclusive  use  of  it ;  he  paid 
no  r^it  In  this  room  the  fire  broke  out,  and  did  not 
extend  to  any  (^lier. 

AUey  and  Leew  for  the  prisoner  objected  that  the 
possession  was  not  properly  described  in  any  of  the 
counts  of  the  indictment ;  that  the  house  was  in  the 
possession  partly  of  Feam,  partly  of  the  lodgers,  and 
partly  of  the  prisoner,  and  ought  to  have  been  so 
statal  in  the  indictment;  and  that  the  fifteenth 
oouQt  could  not  be  supported  as  it  did  not  state 
the  house  to  beloi^  to,  or  to  be  in  the  possession  of 
any  qufi,  it  being  necessary  that  it  should  be  so 
stated. 

BoUand  and  Brodrick,  for  the  Crown,  insisted  fliat 
the  house  was  properly  described  as  in  the  possession 
fsSFtam,  and  that  if  it  was  not  so,  the  fire  happening 
in  a  room  in  the  exclusive  possession  of  the  pri- 
soner, the  eleventh,  twelfth,  thirteenth,  and  four- 
teenth counts  of  the  indictment  were  proved. 

Both  the  learned  Judqes  strongly  indihed  against 
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1824.  the  objection,  but  understanding  that  there  had 
been  no  express  decision  on  the  question,  reserved 
the  point.  The  case  was  accordingly  left  to  the 
jury  who  found  the  prisoner  guilty. 

The  judgment  was  respited  until  the  opinion  of 
THE  Judges  could  be  taken  on  the  following  ques- 
tions. 

First  Whether  the  house  is  properly  described 
as  in  the  possession  of  Feam,  or  of  the  prisoner^ 

Secondly,  or,  whether  the  fifteenth  count,  stating 
generally  the  setting  fire  to  a  house,  witliout  stating 
it  to  be  in  the  possession  or  the  property  of  any  one, 
is  sufficient. 

In  Midiaelmas  Term,  1824,  the  Judges  met  and 
considered  this  case,  and  held  that  the  possession  was 
rightly  described,  for  the  whole  house  was  properly  in 
the  possession  of  Feam^  the  possession  by  his  tenants 
being  his  possession ;  and  if*  not,  the  prisoner's  own 
room  might  be  described  as  his  house. 


1824.  REX  V.  THOMAS  HICKMAN. 

Indictment  on  The  prisoner  was  tried  before  Best  C.  J.  at  the  sum- 
c!^54*  f  3  ^^^  assizes  for  the  county  of  Leicester  in  the  year 
Under  this  act  1824,    on    an    indictment    on    the   4  G.  4.   c.  54. 

such  crimes  «  ^  v 
only  are  to  be  ^^*  \^) 
deemed  in-  ^ 

famous,  as  subject  a  man  to  infamous  punishment,  or  incapacitate  him  from  being  a  wit- 
ness. Sending  a  letter  threatening  to  accuse  the  prosecutor,  of  having  made  overtures  to 
the  prisoner  to  commit  sodomy  with  him,  does  not  threaten  to  chai^ge  such  an  infiunous 
<rime,  as  to  be  within  the  act. 


(a)  The  4  G.4.  c.  54.  s,  3.  after  reciting  so  mucli  of  the  9  G.  1. 
C.22.  4.1.  27  G.  2.  C.15.  and  S0G.2.  i;.24.  «.  1.  as  relates  to 
the'  soiiiiiig  and  delivering  threatening  letters,  repeals  the  same, 
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There  were  several  counts  in  the  indictment  charg-      j  324, 
ing  the  prisoner  with  threatening  to  accuse  the  pro-     ^.  v  ■  ^ 
secutor  of  the  crime  of  sodomy.  "  Cm^* 

It  appeared  to  the  learned  Judge,  that  the  letter 
written  by  the  prisoner  only  imputed  to  the  prosecu- 
tor that  he  had  solicited  the  prisoner  to  permit  him 
to  commit  that  crime,  he  therefore  directed  the 
jury  to  acquit  the  prisoner  on  these  counts,  and  he 
was  accordingly  acquitted  on  such  counts,  and  con- 
victed on  the  two  following  counts. 

"  And  the  jurors  aforesaid  upon  their  oath  afore- 
said present  Uiat  the  said  Thomas  Hickman^  being 
such  wicked  and  evil  disposed  person  as  aforesaid, 
and  not  regarding  the  laws  and  statutes  of  this  realm,  «. 
after  the  passing  of  the  said  act  of  parliament  made 
and  passed  in  the  fourth  year  aforesaid,  to  wit,  on 
the  6th  day  of  May  in  the  fifth  year  aforesaid,  in 
the  county  of  Leicester  aforesaid,  knowingly,  wil- 
fully and  feloniously  did  send  to  the  said  John 
FabUngy  a  certain  threatening  letter,  with  the  name 
and  signature  following,  that  is  to  say,  "  Thomas 
Hickman*^  subscribed  thereto,  directed  as  foUowethj 


save  only  as  to  previous  offences,  and  enacts,  that  from  and  after 
the  passing  of  this  act,  if  any  person  shall  knowingly  and  wilfully 
send  and  deliver  any  letter  or  writing,  with  or  without  any  name 
or  signature  subscribed  thereto,  or  with  a  fictitious  name  or  sig- 
nature, demanding  money  or  other  valuable  thing,  or  threatening 
to  kill,  &c.  or  to  bum,  &c.,  threatening  to  accuse  any  of  his  Ma- 
jesty's subjects  of  any  crime  punishable  by  law  with  death,  trans- 
portation or  pillory,  or  of  any  infamous  crime,  with  a  view  or 
intent  to  extort  or  gain  money,  security  for  money,  goods  or 
chattels,  wares  or  merchandize,  from  the  person  or  persons  so 
threatened,  &c.  shall  be  adjudged  guilty  of  felony,  and  shall  be 
liable  to  be  transported  for  such  term,  not  less  than  seven  years^ 
as  the  Court  shall  adjudge,  or  to  be  imprisoned  only,  or  to  be  un- 
prisoned  and  kept  to  hard  labour  for  any  term  not  exceeding  seven 
years. 
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that  is  to  say,  "  Mr.  Fabtingj  Stapleford^  Melton, 
Leicestershire^  speed/*  demanding  money  of  the  said 
John  Fabling,  he  the  said  John  FabUng,  then  and 
still  being  a  subject  of  our  said  lord  the  king,  and 
which  said  last-mentioned  letter  is  of  the  tenor  fol- 
lowing, that  is  to  say, 

Aldersgate-street,  135,  May  5, 1 824. 
««  Sir — You  have  taken  possession  of  all  my  pro- 

*  perty  and  disposed  of  it  in  a  way  very  disgraceful 

*  to  man  or  manhood,  and  you  have  ruined  an  indus- 

*  trious  man  and  an  innocent  family  to  serve  your 

*  friend   Tom  Hoar,   and  to    make  yourself  look 

*  great ;   but  you  should  have  recollected  who  you 

<  had  got  to  contend  with,  and  what  I  can  bring 

<  against  you,  and  though  it  is  years  ago,  I  can  indite 

*  you  for  it.  You  well  know  you  have  several  times 

*  made  overtures  to  me,  of  which  I  can  indite  you 

*  for  sodomy,  you  have  done  all  you  can  to  bring 

*  disgrace  and  ruin  on  my  family,  and  I  can  bring 

*  more  disgrace  on  you  than  you  have  in  your  power 

<  to  bring  on  me,  as  I  can  have  as  good  a  character 

*  from  NottingJiam  and  in  London  as  John  Fabling 
«  can  have  at  Stapleford  and  Whissttrden.  I  have 
«  determined  to  have  it  out  with  you  this  time  if  I 

<  don't  receive  a  compensation  for  the  losses  I  have 

<  sustained  by  you.     You  may  depend  upon  it,  I  shall 
•*  indite  you  in  a  few  days, 

"  Yours,  &c. 

"  Thomas  Hickman.'* 
"  Mr.  Fabling,  Stapleford,  Melton, 
Leicestershire,  speed," 
with  a   view  and   intent  to  extort   and  gain  mo- 
ney from  the  said  John  Fabling,  bemg  the  person 
so  threatened,  against  the  form  of  the  statut^   and 

18 
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against  the  peace  of  our  said  lord  the  king,   his      1834 
crown  and  dignity."  u"""^ 

"  And  the  jurors  aforesaid  upon  their  oath  do  case 
further  present,  that  the  said  Thomas  Hickman 
being  such  wicked  and  evil  disposed  person  as  afore* 
said,  and  not  regarding  the  laws  and  statutes  of  this 
realm,  afier  the  passing  of  the  said  act  of  parliament 
made  and  passed  in  the  fourth  year  aforesaid,  to  wit 
on  the  said  6th  day  of  May  in  the  year  aforesaid  with 
force  and  arms  to  wit  at  Melton  Mowbray  aforesaid  in 
the  county  of  Leicester  aforesaid,  knowingly,  wilfully^ 
and  feloniously  did  send  to  the  said  John  Fabling 
a  certain  other  letter  with  the  name  and  signatiu'e  fol- 
lowing, that  is  to  say,  "  Thomas  Hickman,**  subscribed  • 
thereto,  directed  as  foUoweth,  that  is  to  say,  "  Mr. 
Fabling,  Stapl^rd,  Melton,  Leicestershire,  speed," 
threatening  to  accuse  the  said  John  Fabling  of  the 
offence  of  making  overtures  to  him  the  said  Thomas 
Hickman  to  commit  sodomy  with  the  said  John 
Fabling,  being  an  infamous  offence  and  crime,  he 
the  said  John  Fabling,  then  and  still  being  a  subject 
our  said  lord  the  king,  the  tenor  of  which  said  letter 
is  as  followeth  (setting  out  the  letter  as  before)  with  a 
view  and  intent  to  extort  and  gain  money  from  the  said 
John  Fabling,  being  the  person  so  threatened  to  be 
accused^  against  the  form  of  the  statute,  and  against 
the  peace  of  our  said  lord  the  king,  his  crown  and 
dignity/' 

The  only  evidence  offered  was  proof  by  the  prose- 
cutor,  that  he  had  received  the  letter  set  out  in  the 
indictment  in  the  county  of  Leicester,  and  that  it  was 
in  the  hand  writing  of  the  prisoner. 

The  learned  Judge  told  the  jury  they  could  not  con- 
vict the  prisoner,  unless  they  were  satisfied  that  the 
letter  imported  that  the  prosecutor  bad  endeavoured 
to  prevail  on  the  prisoner  to  permit  him  to  commit 
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1824i.      with  him  the  crime  of  sodomy,  and  that  the  letter  was 
^-  y"  ^    written  for  the  purpose  of  extorting  money  from  the 

Hickman's      ^«^o^^.,4.^« 

Case.        prosecutor. 

One  of  the  questions  reserved  for  the  consideration 
of  THE  Judges  was,  whether,  the  jury  having  found  that 
the  letter  was  written  with  a  view  to  extort  moneijy 
the  count  for  demanding  money  was  supported.  Vide 
Robinson's  case  2  East,  P.  C.  1 110.  S.  C.  Leach  C.  C. 
749.  4th  edit. 

A  further  question  reserved  for  the  consideration 
of  THE  Judges  was,  whether  in  the  count  last  set  out, 
it  should  have  been  averred,  that  an  overture  by  the 
prosecutor  to  commit  sodomy  with  the  prisoner  is  an 
infamous  crime. 

Secondly^  If  it  be  necessary  to  aver,  that  the  over- 
ture to  commit  this  offence  is  an  infiunous  crime, 
whether  the  words  "  being  an  infamous  offence  and 
crime^^^  must  not  be  considered  as  relating  to  the 
words  decribing  the  complete  offence,  which  im- 
mediately precede  them,  and  not  to  the  overtures  to 
commit  tliat  crime. 

In  Michaelmas  term  1824,  the  Judges  met  and  con- 
sidered this  case,  they  were  of  opinion,  that  a  charge 
of  making  overtures  to  commit  sodomy,  was  not  an 
infamous  crime  within  this  act,  and  the  Judges  held, 
that  they  were  bound  to  take  the  word  "  infamous** 
in  its  legal  sense,  and  that  such  overtures,  however 
they  would  disgrace  and  expose  to  detestation,  would 
not  subject  the  person  making  them  to  an  infamous 
punishment,  or  prevent  his  being  a  witness ;  and  that 
therefore  the  conviction  on  the  second  count  was 
wrong.  The  Judges,  all  of  whom  were  present, 
were  equally  divided  upon  the  question,  whether  the 
first  count  was  supported  by  the  evidence,  and  a 
pardon  was  recommended. 


CROWN  CASES  RESERVED.  SQ 


1824. 

REX     V.     GARRET    HARLING,     ROBERT    ^— v— ^ 
HOWES     SHAW,     ROBERT     THURLOW 
BALLS,       JOHN      ANDERSON,      JAMES 
NEWTON,  and  ROBERT  THOMSON. 

These  prisoners  were  tried  before  Justice  Gaselee,  in  gnmd  iai'<» 
at  the  summer  assizes  for  the  city  of  Norwich^  in  ^"^^^^^ 
the  year  1824,  the  prisoner  Garret  Hurling^  for  a  imprisonment 
-burglary  and  stealing  silk  to  the  value  of  500/.,  the  bgi^the"™" 
five  other  prisoners  for  receivinflc  separate  parts  of  the  K^^  ^*^p-  ^ 
property.     1  he  three  first  were  convicted ;  but  the  labour;  fining 
parish  being  misnamed,  the  principal  was  convicted  ^^^^^^ 
of  grand  larceny  only.   The  tliree  last  were  acquitted.  ^»^  the  ori- 

On  the  trial,  a  witness  of  the  name  of  John  Balls,  not  be  restored 
who  had  been  employed  to  dispose  of  tlie  property  ^^^^  whent 
to  the  several  parties  indicted  for  receiving,  was  ex-  has  sufl^red 
amined  as  a  witness,  and  an  objection  was  made  to  ment"""  ' 
his  competency,  on  the  ground  of  his  having  been,  at 
the  October  sessions  for  the  city  of  Norwich^  in  the 
year  1818,  convicted  of  grand  larceny,  and  imprison- 
ed for  two  months,  without  burning,  fine,  whipping, 
or  hard  labour. 

A  copy  of  the  conviction , was  put  in,  which  was  of 
three  persons ;  and  afler  the  prayer  of  clergy,  the  ad* 
jucation  part  was  as  follows : — <^  It  is  considered  and 
adjudged  by  the  Court  here,  that  the  said  Francis 
AUman  be  transported  to  such  place  or  places  be- 
.«  yond  the  seas  as  his  Majesty,  by  the  advice  of  his 
privy  council  shall  order  and  direct,  for  the  space 
of  seven  years,  and  the  said  Thomas  Garrodis  com- 
"  mitted  to  the  bridewell  and  house  of  correction  of 
'<  this  city,  there  to  remain  for  two  month$,  and  be 
*^  publickly  whipped  in  the  market  place  in  thia  city 
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18^4*      **  on  Saturday  next ;  and  the  said  John  Balls  other- 

y  J^    /     "  wise  called  John  Lane^  is  committed  to  the  said 

Cy»e.        "  bridewell  and  house  of  correction  of  this  city, 

**  there  to  remain  for  two  months,  and  then  to  be 

"  deKvered." 

The  learned  Judoe,  understanding  that  it  had  been 
the  practice  to  omit  the  imposition  of  a  fine  since  the 
passing  of  the  53  G*  3.  c.  162,  stopped  the  argu- 
ment, and  admitted  the  evidence,  stating,  that  if  the 
prisoners  were  convicted,  he  would  submit  the  point 
to  the  consideration  of  thb  twelve  Judges. 

Upon  looking  minutely  into  the  several  acts  of 
parliament,  upon  the  opening  of  the  Court  on  the 
next  day,  and  finding  that  the  53  G*  3.  c.  162. 
mentioned  imprisonment  with  hard  labour,  and  not 
simple  imprisonment  only,  the  learned  Judge  respited 
die  judgment  until  the  Judges  should  have  been  con- 
sulted. 

There  was  suflScient  evidence  against  the  convicted 
prisoners,  without  the  testimony  of  Balls.  In  the 
cases  of  the  two  receivers  tiiere  were  confessions.  See 
Stat  18  JE.  c.  7-  (fl)  5  A.  c.  6.  (J)  19  G.  S.  c.  74.  s. 
3.  (c)  53  G.  3.  c.  162.  (rf) 


(a)  ThelBEln.  c.7.  #.2,  enacts  Uiat  every  person  which 
shall  be  admitted  and  iUIowed  to  have  the  benefit  or  privilege 
of  clergy,  diall  not  thereupon  be  delivered  to  the  ordinary  as 
hath  been  accustomed,  but  after  such  clergy  allowed,  and  bum* 
ing  in  the  hand  according  to  the  statute  in  that  behalf  provided, 
shall  forthwith  be  enlarged  and  delivered  out  of  prison  by  the 
justice  before  whom  such  clergy  shall  be  granted,  that  cause  not* 
withstanding. 

(&)  The  5 il.  c.  6.  #•  1.  repeals  so  much  of  the  10 &  11  W.S. 
C.28.,  as  relates  to  burning  of  offenders  in  the  cheek,  and  by  «. 
2.  it  is  enacted,  that  in  all  cases  where  any  person  shall,  iVom 
and  after  the  i4th  of  February  1706,  be  convicted  of  any  theft 
or  larcisny,  and  shall  have  the  benefit  of  thk  act  allowed  thereupon. 
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In  Michaelmas  Term  18S4>  the  Judoss  met  and      18S4>. 
considered  this  case,  and  held  that  though  Balls    ^-  i^  ' 

. Ca«. 

or  ought  by  tlie  laws  in  force  before  the  making  the  said  acty 
to  be  burned  in  the  hand  for  such  offence,  shall  be  burned  in 
the  hand  as  formerly  they  should  or  ought  to  have  been,  before 
the  making  of  the  said  act,  and  the  Judge  before  whom  such 
ofeoder  shall  be  tried  and  convicted,  shall  at  his  discretion  com- 
mit soch  offender  to  some  house  of  correction,  &c.  for  not  less  than 
six  months,  nor  more  than  two  years,  &c.  By  #•  6,  it  is  enacted, 
that  if  any  person  be  convicted  of  such  felony  for  which  he  ought 
to  have  haa  the  benefit  of  his  clergy,  if  this  act  had  not  been 
made,  and  shall  pray  to  have  the  benefit  of  this  act,  he  shall  not 
be  required  to  read,  but  without  any  reading,  shall  be  allowed, 
taken  and  reputed  to  be  and  punished  as  a  clerk  convict,  which 
shall  be  as  effectual  to  all  intents  and  purposes,  and  as  advan» 
tageous  to  him,  as  if  he  had  read  as  a  clerk. 

(c)  By  the  19G.S.  c.74.  #.S.,  it  is  enacted,  that  when  any 
person  shall  be  lawfully  convicted  of  any  felony  within  the  beiie^ 
fit  of  clergy,  for  which  he  shall  be  liable  by  law  to  be  burned  or 
marked  on  the  brawn  of  the  left  thumb,  it  ahall  and  may  be  lawful 
for  the  Court  before  which  any  person  riiall  be  so  convicted,  if  such 
Court  shall  think  fit,  instead  of  such  burning  or  marking,  to  impose 
upon  such  o&nder  such  a  moderate  pecuniary  fine  as  to  the  Court 
in  its  discretion  shall  seem  meet,  or  otherwbe  it  shall  be  lawful, 
instead  of  such  burning  or  marking,  in  any  of  the  cases  men- 
tioned in  the  said  act,  except  in  the  case  of  manslaughter,  to 
order  and  adjudge  that  such  offender  shall  be  Qnce  or  oftener, 
but  not  more  than  three  times,  either  publickly  or  privately 
whipped,  Ac,  and  such  fine  or  whipping  so  imposed  or  inflicted,  in« 
stead  of  such  burning  and  marking,  shall  have  the  like  effects  and 
consequences  to  the  party  on  whom  the  same  or  either  of  them 
shall  be  so  imposed  or  inflicted,  with  respect  to  any  discharge  to 
the  same,  or  other  felonies,  or  any  restitution  to  his  estates,  car. 
paeities,  or  credits,  as  if  he  had  been  burned  or  marked  as 
aforesaid. 

(lO  The  536. S.  c.162.  enacts,  that  so  much  of  the  &IG.^ 
aM.  t.  47.  as  enacts,  that  in  all  cases  where  any  Court  shall  think, 
fit  to  sentence  any  person  convicted  befcH'e  audi  Court  of  fohmy: 
without  boMfit  of  clergy,  to  imprisonment  as  or  for  the  punisb- 
meat  ^r  part  of  the  punishment  for  sudi  offeocet  such  Court  may, 
if  they  shall  think  fit  so  to  do,  moreover  direct,  that  the  person 


42  CROWN  CASES  RESERVED. 

1824.      ^^d  suffered  the  imprisonment,  yet  as  it  was  not  part 
^^  v**^     of  his  sentence  that  he  should  be  burnt  in  the  hsmd, 
^air.°  *     whipped  or  fined,  he  was  not  restored  to  his  compe- 
tency,  and  that  the  conviction  was  wrong,  (a) 


1824       REX  V.  MORRIS  CAMFIELD  and  MICHAEL 
V— ^  WHITE. 

Thoufh  a  ter-  The  prisoners  were  tried  before  Mr.  Baron  Hul« 
fr^Vor  tfie"^  LOCK,  at  the  YorksJiire  Summer  Assizes  in  the  year 
purpose  of  hb   1824  on  an  indictment  for  a  burglary  "  in  the  dwell- 

service  in  ft  c*      ^f 

houseproYided  ing-house  of  Edward  ElUs/'  and  stealing  therein 
^^'^yrtlfhc  money  and  provincial  promissory  notes  to  the  amount 
has  die  exdu-  together  of  upwards  of  rfSO,  the  property  of  the 
rad  irifnot     said  Edward  EUis. 

parcel  of  any     . 

premises  which  his  master  occupies,  it  may  be  described  as  the  house  of  the  servant ;  espe^ 
dally  if  the  house  bdongs  not  to  his  master,  but  to  some  person  paramount  his  master,  as 
in  the  case  of  the  toll  collector's  house  occupied  by  the  servant  of  the  lessee  of  the  tolb,  for 
the  purpose  of  collecting  the  toUs. 


80  convicted  during  such  imprisonment  be  kept  to  hard  labour ;  shall 
be  and  the  same  is  thereby  repealed,  &c.,  and  that  from  and  after 
the  passing  of  this  act,  it  shall  and  may  be  lawful  for  any  Court  to 
pass  upon  any  person  who  shall  be  lawfully  convicted  before  any  such 
Court  of  felony  with  benefit  of  clergy,  or  of  any  grand  larceny,  or  of 
any  petit  larceny,  the  sentence  of  imprisonment  to  bard  labour,  either 
simply  and  alone,  or  in  addition  to  any  other  sentence  which  such 
Court  may  or  shall  be  authorized  by  law  to  pass  upon  any  person 
lawfully  convicted  of  any  of  the  offences  aforesaid,  as  to  such 
Court  riiall  seem  fit,  and  such  person  shall  thereupon  suffer  such 
other  sentence,  and  be  moreover  imprisoned  and  kept  to  hard 
labour,  or  be  simply  imprisoned  and  kept  to  hard  labour,  in  such 
place  and  for  such  time  as  such  Court  shall  think  fit  to  direct,  not 
exceeding  the  time  for  which  such  Courts  may  now  imprison  for 
sach  offences.  * 

(«)  Vide  Rex  v.  Hotoell,  Russ.  &  Rf.  C.C.R.  253.      Res  v. 
Badcocif  ibid.  248. 
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The  offence  \¥as  clearly  established  in  point  of  fact      1824. 
against  both  the  prisoners,  and  they  were  convicted     v.J!!^^i-»^ 
of  burglary,  and  the  learned  Judge  passed  sentence  of   ^^^^^'^ 
death  upon  them. 

Edward  EUis^  the  prosecutor,  kept  the  toll-bar  at 
Newton^  and  lived  with  his  wife  in  a  house  which  is 
situated  immediately  contiguous  to  the  gate.  This 
house  was  erected  by  the  trustees  or  the  commission- 
ers of  this  turnpike  road,  as  and  for  the  dwellmg^home 
qf  the  person  who  might  be  employed  to  collect  the 
tolls  at  that  gate.  They  (the  trustees)  always  provide 
a  house  for  the  residence  of  the  toll  collector.  EUis 
had  been  the  collector  of  these  tolls,  and  the  actual 
occupier  of  this  house  for  several  years  before  the 
transaction  in  question.  He  was  employed  to  collect 
these  tolls  by  a  Mr.  fFard,  who  was  the  lessee  under 
the  trustees  of  this  road,  of  the  tolls  to  be  taken  at 
the  gates.  ElUs  made  his  agreement  with  Ward 
alone ;  by  that  agreement  he  was  to  collect  the  tolls 
at  this  gate,  and  pay  them  over  to  Ward  monthly, 
and  he  was  to  be  paid  for  his  labour  by  the  week. 
ElUs  besides  had  the  privilege  of  living  in  the  toll- 
house as  collector.  Nothing  passed  between  Ward 
and  EUis^  at  the  time  of  their  agreement,  relating  to 
any  notice  to  quit  This  toll-house,  in  which  the 
oflfence  was  committed,  was  accordingly  inhabited  at 
the  time  by  ElUs  (and  his  wife)  only,  as  collector  of 
these  tolls. 

On  the  trial,  the  prisoner's  counsel  objected,  that 
the  dwelling-house  was  not  properly  described  in  the 
indictment  as  the  dwelling-house  of  Edward  Ellis. 

In  support  of  the  objection,  reference  was  made  to 
several  of  the  earlier  cases  upon  this  subject,  in  Leach^ 
Crown  Cases,  and  East^  Pleas  of  the  Crown. 

The  learned  Judge  was  inclined  to  think  that  the 
objection  was  ill  founded,  it  appearing  to  him  that 
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whether  Ellis  derived  his  right  to  the  possession  of 
the  toll-house  immediately  from  the  trustees  of  the 
rood,  or  from  Ward;  that  he  was,  in  either  case, 
tenant  thereof  at  will ;  and  that,  therefore,  the  dwell- 
ing-house  was  correctly  described  in  the  indictment. 

fiut  the  learned  Judge  (after  consulting  with  Mr. 
Justice  Bayley)  respited  the  execution,  and  submit- 
ted the  above  question  to  the  consideration  and  opi- 
nion of  THE  Judges. 

In  Michaelmas  Term  1824,  the  Judges  met  and 
considered  this  case,  and  were  unanimously  of  opi- 
nion that  the  house  was  rightly  described  ;  for  JEUis 
had  the  exclusive  possession,  and  it  was  uncon- 
nected with  any  premises  of  WartFs^  and  Ward  did 
not  appear  to  have  any  interest  in  it.  (a) 


MB 


1824. 


REX.  V.  NAPPER. 


The  prisoner  was  tried  and  convicted  before  Mr. 

Justice  Bayley,  at  the  Summer  Assizes  for  Lancas- 
i^ed^hJi^  /er  in  the  year  1824,  of  stealing  in  a  dwelling-house  ; 
taken  to  be  but  a  doubt  having  occurred  whether  the  situation  of 
and  pkceT"*  *^®  house  was  Sufficiently  described  in  the  indictment, 
thmfore  in  an  the  learned  Judge  submitted  that  point  to  the  con- 

indictment  for      .  ,         .  ^  t 

stealing  in  a       SlderatlOn  01  THE  JUDGES. 

dwelling 

home,  tt  it  is  not  expresdy  stated  where  the  dwelling-house  is  ntuated,  it  shall  be  taken  to 

be  sitoated  at  the  place  named  in  the  indictment  by  way  of  venue. 


Where  time 
and  place  are 
material,  the 


(a)  Vide  Broivn's  case,  2  East,  P.  C.  501.  S.  C.  2  Leach,  C.  C. 
1018.,  notis.  4th  edit.  Margett's  case*  2  Leach,  C.  C  930. 
Rex  V.  Slock,  Rubs.  &  Ry.  C.  C.  R.  185.  S.  C.  2  Taunt.  SS9.  2 
Leich,  C.  C.  1015.  Rex  t.  CoOeitf  Riiss.  ft  Ry.  C.  C.  Ri.  498. 
X€x  ¥•  JoUiUgt  ibid.  525.    Rex  v.Jarm^  aniCf  7- 
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The  indictment  stated  that  the  prisoner,  on  the      1824. 

6th  August f  5  Geo.  4.  at  Liverpool^  in  the  county     ^"  y / 

aforesaid)  one  coat,  value  forty  shillings,  &c.  of  the       case, 
goods  and  chattels  of  Daniel  Jackson^  in  the  dwelling- 
house  of  William  Thomas,  then  and  there  being,  then 
and  there  did  feloniously  steal,  &c. 

The  doubt  was,  whether  it  should  not  have  been 
stated  <<  in  the  dwelling  house  of  William  Thomas, 
there  situate/'  Indictments  for  burglary  and  arson 
generally  contain  such  a  statement,  and  so  do  indict- 
ments for  breaking  a  house  in  the  day  time,  or  demo- 
liriiing  a  house. 

In  Michaelmas  Term  18S4,  the  Judges  met  and 
considered  this  case,  and  held  that  the  indictment 
showed  sufficiently  that  the  house  was  situate  at  Xi- 
verpooU  and  that  the  conviction  was  therefore  proper. 


REX  V.  JOHN  PARKIN.  1824- 

The  prisoner  was  tried  and  convicted  before  Mr.  ifa  man  steal 
Justice  Bayley,  at  the  Summer  Assizes  for  the  coun-  I!^d  Mi^bS 
ty  of  Durham^  in  the  year  1824,  of  stealing  a  bank  another,  it  will 

^     J*      ^^^T  be  larceny  in 

note  for  100/.  the  ktter. 

The  prisoner  stole  the  note  in  question  at  Hud-  JSS'liS'' 
dersfield  in  Yorkshire,  on  the  4th  of  November  1823,  pot  carried 
and  on  the  17th  March  1824,  brought  it  into  the  TOunty^untii 
county  of  Durham,  and  there  endeavoured  to  utter  it  JJ^^,J2^^ 

The  learned  Judge  doubted^  whether,  considering  Though  a  Yet- 
the  long  interval  between  the  theft  and  the  bringing  ^^et^^ 
it  into  Durham,  this  could  properly  be  deemed  a  fe-  >^  •pp^" 
lony  in  the  county  of  Durham,  and  therefore  reserv*  ItbTot^ac- 
ed  the  point  for  the  opinion  of  the  Judges.  ktMS<ra  ^^ 

The  prisoner's  defence  was,  that  he  found  the  note  the  jury,  it 
three  w^eks  after  the  4th  of  Ncvemlier,  but  there  was  S*Lid  fct**" 
no  evidence  to  support  that  defence.  ^^' 
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1824|.  -^^  ^'^^  prosecutor  and  the  prisoner  were  drinking 

^-  v"'^     together  some  hours,  the  learned  Judge  had  no  doubt 

Saic, '      ^^^  *^^*  *^^  prisoner  either  picked  the  prosecutor's 

pocket  of  the  book  containing  the  note,  or  that  the 

prosecutor  dropped  his  pocket-book,  and  the  prisoner 

picked  it  up* 

The  jury  retired,  and  returned  saying,  they  found 
the  prisoner  guilty  of  having  the  note  in  his  posses- 
sion, but  how  he  got  it  they  could  not  say.  The 
learned  Judge  asked  if  they  thought  he  might  have 
found  it  three  weeks  after  they  were  together  in  com- 
pany on  the  4th  of  November j  and  one  of  them  said 
'*  yes."  The  learned  Judge  said  that  was  an  acquit- 
tal, and  a  verdict  of  not  guilty  was  recorded. 

The  learned  Judge  immediately  gave  the  prisoner, 
an  admonition,  and  ordered  the  note  to  be  given  to 
the  prosecutor,  when  some  of  the  jury  said;  that  the 
juryman  who  had  answered  the  learned  Judge,  had 
no  authority  from  his  companions  to  give  him  the  an- 
swer he  did,  and  that  several  of  them  differed  from 
him  upon  that  answer.  The  jury  were  therefore  di- 
rected to  retire  again,  and  the  learned  judge  told 
them,  that  if  they  were  satisfied  the  prisoner  picked 
the  prosecutor's  pocket,  or  picked  up  the  pocket-book 
animojurandif  after  the  prosecutor  dropped  it,  they 
ought  to  convict,  otherwise  to  acquit  They  con- 
victed the  prisoner ;  but  as  there  was  an  interval  of 
three  or  four  minutes  after  the  verdict  was  recorded, 
before  the  jury  expressed  their  dissent,  the  learned 
Judge  reserved  the  point  for  the  consideration  of  the 
Judges. 

In  Michaelmas  Term  18S4,  the  Judges  met  and 
considered  this  case,  and  were  clearly  of  opinion 
that  the  interval  between  the  first  taking  and  the 
carrying  this  note  into  Durham^  did  not  prevent  the 
offence  firom  being  a  larceny  in  Durham  i  that  the 
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mistake  in  the  verdict  might  be  corrected,  and  that      18S4. 
the  conviction  was  therefore  proper,  (a)  ^—  v—  ^ 

Case. 


REX  V.  ANN  TURNER.  1824. 

The  prisoner  was  tried  and  convicted  before  Mr*  An  indictment 
Justice  Hobhoyd,  at  the  Summer  assizes  for  War-  ^^ggf ,.  ^Ifor 
wkkshire  in  the  year  1824,  of  feloniously  uttering  a  feloniously  ut- 

"^  terine  coun- 

ialse  and  counterfeit  shilling,  well  knowing  the  same  terfat  coin 
to  be  false  and  counterfeit,  contrary  to  the  statute  15  ^oM^and"" 

judgments  for 
misdemeanoun  on  the  same  statute,  must  set  out  the  fonner  couTicdons  and  judgments  with 
proM/  patet  per  recordam.  Judgment  for  misdemeanour  cannot  be  given  on  an  indictment 
for  tdony,  bad  for  want  of  such  ayerment. 


(a)  If  one  steal  goods  in  one  countj  and  carry  them  into  ano- 
ther^  he  may  be  indicted  in  either.  But  if  one  steal  goods  at  sea, 
and  bring  them  to  land,  he  cannot  be  indicted  in  the  county  into 
which  they  are  brought.  Butler  and  other  pirates  robbed  divers 
persons  upon  the  high  sea  on  the  coast  of  Norfolk,  and  brought 
the  goods  into  the  county  of  Norfolk,  and  whether  they  might  be 
indicted  there  of  the  larceny  was  moved  before  What  C.  J.  and 
Periam  J.,  and  resolved  they  couldnot,  because  the  original  taking 
wasnofelony,  whereof  the  common  law  took  cognizance.  S  Inst.  113* 

If  A,  st^  goods  in  the  county  of  B^  and  carry  them  into  the 
county  of  C,  he  may  be  indicted  in  the  county  of  C,  for  the 
continuance  of  the  asportation  is  a  new  caption.  1  Hale,  507, 
508.    4  Bla.  Com.  305. 

HA.  robs  B.  in  the  county  of  C,  and  carries  the  goods  into  the 
county  of  D.,  A»  cannot  be  indicted  of  robbery  in  the  county  of 
D.,  because  the  robbery  was  in  another  county ;  but  he  may  he 
indicted  of  larceny  or  ihfft  in  the  county  ofD.,  because  it  is  a  theft 
toheretfer  he  cdrfies  the  goods.  2  Hale,  163.  4  H.  7.  5.  b.  BuJmer^s 
case,  7  Co.  2  a. 

If  A.  steal  goods  ofB.  in  the  county  of  C,  and  carry  them 
into  the  county  of  JD.,  he  may  be  indicted  in  the  county  of  JD., 
as  welt  as  that  of  C,  because  the  possession  still  continuing  in 
B^  every  moment's  continuance  of  the  trespass,  is  as  much  a 
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Geo.  2.  c.  38.  sec  9.  (a)  having  been  twice  before 
convicted  of  similar  utterings  as  misdemeanours  con- 
trary to  the  same  statute. 

The  indictment  stated  in  due  form,  that  at  a  prior 
general  gaol  delivery,  in  and^r  the  same  county,  she 
was  tried  and  convicted  by  a  jury  upon  an  indict- 
ment which  stated,  that  at  a  prior  general  quarter  ses- 
sions,^^  the  same  county ,  she  was  tried  and  convicted 
upon  an  indictment  against  her  for  the  first  offence, 
and  which  stated  in  due  form  the  judgment  of  six 
month's  imprisonment  tliereon,  and  for  finding  siu^ 
ties  for  good  behavour  for  six  months  more,  **  as  by 


wnmgy  Mid  may  come  under  the  word  cepii  as  much  as  the  first 
takmg.    1  Hawk.  c.  19.  s.  52. 

If  A  steals  B^b  goods,  and  C.  steals  them  from  A*^  C.  may  be 
indicted  for  stealing  the  goods  of  B,f  because,  in  judgment  of 
law  the  possession  and  property  still  continue  in  ^«  1  Hale,  507. 
1  Hawk.  c.  19.  s.  18. 

If  A.  steals  goods  in  the  county  of  J3.,  and  carry  them  into 
several  counties,  it  is  felony  in  all  the  counties  into  which,  they 
are  carried,  for  felony  doth  not  divest  the  property.  Bulmer'B 
case,  7  Co.  2.  a. 

(a)  By  which  it  is  enacted,  that  if  any  person  whatsoever  shall 
utter  or  tender  in  payment  any  false  or  counterfeit  money,  know- 
ing the  same  to  be  &lse  or  counterfeit,  to  any  person,  and  shall 
be  thereof  convicted,  such  person  so  offending  shall  suffer  six 
months*  imprisonment,  and  find  sureties  for  his  good  behaviour 
for  six  months  more,  to  be  computed  from  the  end  of  the  said  first 
^ix  months ;  and  if  the  same  person  shall  afterwards  be  convicted 
a  second  time  of  the  like  offence  of  uttering  or  tendering  in  pay- 
ment any  false  or  counterfeit  money,  knowing  the  same  to  be  so, 
such  person  shall  for  such  second  offence,  su£fer  two  years'  impri- 
sonment, and  find  sureties  for  his  good  behaviour  for  two  years 
more,  to  be  computed  from  the  end  of  the  said  first  two  years ; 
and  if  the  same  person  shall  afterwards  offend  a  third  time  in  ut- 
tering or  tendering  in  payment  any  falsa  or  counterfisit  money, 
knowing  the  same  to  be  sof  and  shall  be  convicted  of  such  third 
offence,  he  shall  be  adjudged  to  be  guilty  of  felony  without  be- 
nefit of  clergy. 
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tiie  record  thereof  did  more  fully  appear,"  it  then  1824. 
stated,  in  due  form,  that  she  having  been  so  convict-  ^-  ^  '/ 
ed  as  aforesaid,  committed  the  second  offence  in  the  Ca8& 
late  king's  time  against  the  form  of  the  statute,  &c« 
^  and  that  thereupon,  it  was  considered  and  adjudged 
by  the  said  court  first  mentioned,  that  the  said  Ann 
Turner  should  be  imprisoned  in  the  common  gaol  of 
our  said  late  lord  the  king,  of  the  said  county,  for  the 
term  of  two  years,  and  until  she  should  find  sureties 
for  her  good  behaviour  for  the  term  of  two  years  more, 
to  be  computed  from  the  expiration  of  the  said  first 
two  years ;  herself  in  the  penal  sum  of  twenty  pounds, 
and  two  sureties  in  the  penal  sum  of  ten  pounds  each;" 
and  then,  mthout  any  statement  qf  ipvont  patet  per  re- 
cordam,  as  to  these  proceedings  for  the  second  offence^ 
the  indictment  tried  before  the  learned  Judge  went 
on  to  state,  in  due  form,  that  the  said  Ann  Turner^ 
having  been  so  convicted  as  last  aforesaid,  feloniously 
committed  the  third  offence  against  the  form  of  the 
statute  in  such  case  made  and  provided. 

It  was  objected  after  the  trial,  in  arrest  of  judg- 
ment, that  the  present  indictment  in  setting  forth  the 
trial,  conviction,  and  judgment  upon  the  second  in- 
dictnj/^  ^  for  the  second  offence,  and  which  were 
^ov-;iaI  to  constitute  the  crime  a  felony  as  charged 
r  Tne  third  indictment,  was  defective  in  not  stating 
or  alleging  a  prout  patet  per  recordam  a^  to  those 
proceedings,  as  appears  to  have  been  done  in  the 
second  indictment,  in  stating  the  proceedings  had 
under  the  first  indictment.  Vide  15  G.  2.  c.  28. 
s.  2.  &  9.  2  Stark.  Cr.  Law.  535.  Com.  Dig.  Plead. 
(C.  82.)  (E.  18. 22.)  Willes,  126. 

It  was  also  objected,  that  there  ought  to  have  been 
an  allegation  that  the  former  convictions  and  judg- 
ments remained  in  force  unreversed,  &c. 

And  it  was  further  objected,  that  it  did  not  allege 

VOL.  I.  E 
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1824.  ^  ^^^^  th®  actual  committing  of  the  two  former  of* 
^— y*^  fences ;  or  even  the  trials>  convictions,  2lhA judgments 
^^*  upon  both  of  them,  but  only  the  trial,  conviction, 
^n4  judgment f  upon  the  second  indictment,  though 
the  second  indictment  appeared  to  have  alleged  a 
trial,  conviction,  and  judgment  upon  the  first  See 
MkhaePs  case,  2  Leach,  C.  C.  938.  4th  ed.  S.  C.  1 
East.  P.C.  Add.  xix.  Russ.  &  Ry.  C.  C.  R.  29.  1 
Russ.  1 1 6»    Stark.  Cn  Law.  535. 

The  learned  Judge  respited  the  judgment,  and  the 
question  reserved  for  the  opinion  of  the  Judges  was» 
whether  the  judgment  could  be  arrested. - 

Or,  if  tlie  indictment  be  defective  as  for  a  felony^ 
could  it  be  deemed  sufficient  to  warrant  a  judgment 
for  the  offence  as  for  a  misdemeanor? 

«      * 

In  Michaelmas  Term,  1824,  the  Judges  met  and 
considered  this  case,  and  held  that  the  indictment 
was  bad  for  want  of  a  pront  patet  per  recordam  in  the 
statement  of  the  conviction  and  judgment  for  the 
second  offence ;  and  that  no  judgment  could  be  given 
for  the  misdemeanor  upon  this  record;  and  the 
judgment  was  therefore  arrested^  (a) 


(a)  Vide  Rex  v.  Smith,  Russ.  &  Ry.  C  C.  R.  5.  S.  C.  1  East, 
P.  C.  188.    2  Leach,  C.  C.  858.    Rex  v.  Booth,  Russ-  s^^^^j 
C/«  V.  R.  T • 
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REX  V.  THOMAS  SAVAGE.  1S24. 

The  prisoner  was  tried  before  Alexander  L.C.B.  Upon  a  cimi- 
at  the  Summer  assizes  for  Huntingdon^  in  the  year  cause,  tilc  pcr- 
ISS^  on  an  indictment  for  setting  fire  to  a  house  of  ^°"  '"^king 
Thomas  Mast^  and  another  house  in  the  occupation,  icnge  must  be 
of  MMthew  fVasdale.  ^^7^11"^ 

The  counsel  for  the  prisoner  objected  to  the  pause.  Onan 
panel,  because  the  sheriff  was  an  inhabitant  of  the  ^9gu^J!22? 
hundred  in  whichi  the  houses  set  fire  to  were  situated  L'^^  ^^^  ^"^°s 
and  the  offence  committed.  Before  proceeding  fur-  in  support  of 
ther,  the  learned  Chief  Baron  pointed  out  to  the  S.c^^ieK- 
counsel  for  the  prisoner  the  8th  section  of  the  9  G.  1.  ^.^"^i!*^ 

shcrili  IS  in 

C.24.    which    disables    any    one    from    recovering  inhabitant  of 
damages  unless  he  shall,  two  days  after  the  injury,  -J^^n^cesl^y 
give  notice  to  some  of  the  inhabitants  of  the  town,  to  prove,  that 
viUiige,or  hamlet  near  to  the  place  where  the  fact  ix^n^given^' 
was  committed,  and  within  four  days  deliver  in  an  ^^^'YT- 
examination  upon  oath  before  a  justice  of  the  peace  injury,  and 
of  the  county,  liberty,  or  division  where  the  fact  was  mj^ation^h^ 
committed;  and  asked  him  whether  he  was  ready  to  been  deli- 
prove  these  previous  requisites,  (b)  the  suitutc  rc- 

The  counsel  for  the  prisoner  not  being  prepared  ^^*"^: 
witli  4Qy  evidence  of  these  steps  withdrew  his  chal- 
lenge.    The  trial  then  proceeded,  and  the  prisoner 
was  convicted. 


[n)  The  96. 1.  c»22,  s.  1.  enacts,  thstt  if  any  person  shall  set 
dfeto'my  house,  bara  or  out-house,  or  to  any  hovel,  cock,  mow, 
or  stack  of  com,  straw,  hay  or  wood,  &c.  and  being  thereof  con- 
victed, he  shall  be  adjudged  guilty  of  felony  without  benefit  of 
clergy,  Sec. 

{b)  Vide  Fowler  v.  Inhabitants  of  the  Hundred  of  Lontngbo- 
roughf  1  Bro.  &  Bing.  64. 
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1824.  Tlic  learned  Chief  Baron  respited  the  prisoner, 

\'*^"-/  in  order  tliat  the  opinion  of  the  Judges  might  be 
Case.  taken,  whether  the  suggestion,  on  which,  the  challenge 
to  the  array  was  withdrawn  was  proper ;  and  whe- 
ther the  challenge  ought  not  to  have  proceeded,  and 
if  it  had  been  proved  that  the  sheriff  was  in  a  situ- 
ation giving  him  hy  possibility  an  interest  in  the 
trial,  whether  the  challenge  should  not  have  been 
allowed. 

In  Michaelmas  Term  1824,  the  Judges  met,  and 
considered  this  case,  and  were  of  opinion  that  pnxif 
€9t^  the  notice  and  examination  according  to  the  statute 
was  essential  to  sustain  tlie  challenge. 


1824.  REX  V.  HENRY  FAUNTLEROY. 

A  power  oi'at-  1  HE  prisoner  was  tried  before  Mr.  Justice  Pari^ 
iSrV  (Garrow  B.  being  present),  at  the  Old  Bailey  ses- 
TeromcDt  sions,  October  1824,  on  an  indictment  for  forgery, 
sealed,  and  de»  The  *indictment  contained  ele\'en  counts,  the  first 
de^iwithin  ^^  which  charged  that  the  prisoner  on  the  1st  of  June^ 
the  2  G.  2.  55  Geo.  3.  with  force  and  arms,  at  &c.  feloniously  did 
s  c  i  Bbg.  ialsely  make,  forge  and  counterfeit,  and  cause  and 
^^'-  procure  to 1>e  falsely  made,  foiged  and  counterfeited. 


[a\  Bv  2  G.  2.  r.  25.  u  \^  it  is  enaciedy  that  if  mny  penoo 
shall  falsely  make,  forge  or  counterfeit,  or  cause  or  procure  to 
be  falsel J  made,  forged  or  counterfeited,  or  willingly  act  or  tifitt 
in  the  Hhke  making,  forging  or  counterfeiting  any  deed,  Ac  with 
intention  to  defraud  any  person  whatsoever,  or  shall  utter  or  pub- 
lish  as  true,  any  fidse,  forged,  or  counterfeited  deed,  &c.  wiUi  in* 
tent  ion  to  defraud  any  person,  knowing  the  same  to  be  fidse, 
foiled,  or  counterfeited,  every  such  person  being  thereof  con- 
victed, shall  be  deemed  guilty  of  felooy  without  clergy. 


CTlOWN  CASES  tlESERVED. 

and  willingly  act  and  assist  in  the  false  making,  forg*  |^ 
ing  and  counterfeiting  a  certain  deed,  the  tenor  of  ^^— ■ 
which  said  false,  forged  and  counterfeited  deed  is  as  ^^'^q 
Ibllows :  — 

"  Know  all  Men  by  the  presents,  that  I,  Fraftces 
Young,  ofC/iickesler,  spinster,  do  make  constitute  and 
appoint  William  Marsh,  Sir  James  Sibbald,  Baronet,' 
Josias  Henry  Slracey,  Henry  Fauntleroy,  and  George 
Edward  Graham,  all  of  Bemers-strcet,  bankers,  my 
true  and  lawful  attorneys,  jointly  and  each  of  them 
seperately,  for  me  and  in  my  name  and  on  my  be- 
half, to  accept  all  such  transfers  as  are  or  may  here- 
after be  made  unto  me  of  any  interest  or  share  in  the 
capital  or  joint  stock  of  three  per  cent  annuities, 
created  by  an  act  of  parliament  of  the  twenty-fifth 
year  of  the  reign  of  His  Majesty  King  George  II.,  en-^ 
titled,  *  An  Act  for  converting  the  several  Annuities 
therein  mentioned  into  several  Joint  Stocks  of  Annui* 
ties,  transferable  at  the  Bank  of  England,  to  be  charged 
on  the  Sinking  Fund,  &c.,'  and  by  several  subsequent 
acts. 

•*  Also  to  receive  and  give  receipts  for  all  dividends 
that  are  now  due,  and  that  shall  liereafl'er  become 
due  and  payable  for  the  same  for  the  time  being. 

**  Likewise  to  sell,  assign,  and  transfer  all  or  any 
part  of  five  thousand  pounds,  being  part  of  my  said 
jointrStock  or  anmiities  ;  to  receive  the  consideration 
money,  and  give  a  receipt  or  receipts  for  the  same  ; 
and  to  do  all  other  lawful  acts  requisite  for  effecting 
the  premises,  hereby  ratifying  and  confirming  all 
that  my  said  attorneys  or  either  of  them  shall  do 
therein  by  virtue  hereof  And  in  case  of  my  death, 
this  letter  of  attorney,  as  to  all  matters  and  things 
which  after'  my  decease  shall  be  done  by  my  said  at- 
torneys or  either  of  them,  by  virtue  of,  or  under  colour, 
or  in  pursuance  hereof,  shall,  so  far  as  the  Govt 

E  3 
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1824.  ^"^  Company  of  the  Bank  of  England  are  interested 
>-N — \  or  concerned,  be  as  binding  upon  my  executors  and 
^"1ua*e?°^  *  administrators  as  the  same  would  have  been  upon  me 
if  living,  unless  notice  in  writing  of  my  death  shall 
have  been  previously  given  to  the  said  Governor  and 
Company  by  my  executors  or  administrators,  or  by 
some  person  or  persons  interested  in  the  property  to 
which  this  letter  of  attorney  refers }  and  unless  such 
notice  be  given,  I  hereby  promise  and  engage,  and 
bind  myself^  my  executors  and  administrators,  to  and 
with  the  said  Governor  and  Company  of  the  Bank  of 
JEnglandf  that  they  my  said  executors  or  administra- 
tors shall  and  do  allow,  ratify,  and  confirm  as  good, 
valid,  and  effectual  against  them  and  against  my 
estate,  whatsoever  shall  or  may  be  done  by  my  said 
attorneys,  or  either  of  them,  after  my  decease,  so  far 
as  the  said  governor  and  c(Hnpany  of  the  Bank  oi'Eng^ 
land  shall  or  may  be  in  any  way  or  manner  interested 
therein.  In  witness  whereof  I  have  hereunto  pet  my 
hand  and  seal  the  thirty-first  day  of  May^  in  the  yoar 
of  our  Lord  one  thousand  eight  hundred  and  fifteen. 

"  Frances  Young*  (L.S.) 
"  Signed,  sealed  and  delivered  in  the  presence  of 

^^  John  Wat6'o?iy 

"  James  Tysoiiy 

Clerks  to  Marshy  Sibbald  and  Co.  Bankers^ 

liemerS'StrecU*^ 
with  intent  to  defraud  the  Governor  and  Company  of 
the  Bank  o£  Engla7idy  against  the  statute,  &c.,  and 
against  tlie  peace,  &c. 

The  second  count  charged  tlie  prisoner  on  the 
same  day  and  year  aforesaid,  at  &c.  aforesaid,  with 
feloniously  uttering  and  publishing  as  true»  a  c^rtiMn 
false  and  counterfeited  deed,  the  tenor  of  which  said 
deed  is  as  follows:  (setting  it  out  as  in  the  first 
count)  with  intentjion  to  defraud  the  Governor  and 
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Compimy  of  the  Bank  of  England^  the  said  prisoner       1824. 
at  the  time  of  his  so  uttering  and  publishing  as  true     ^-  v  ■  ^^ 
die  said  last  mentioned  false,  forged,  and  counter-  ^^"  qisc!°^  * 
felted  deed,  then  and  there  to  wit,  on  &c.  aforesaid, 
at  &c  aforesaid,  well  knowing  the  same  deed  to  be 
felse,  forged,  and  counterfeitedt  against  the  statute 
&C.,  and  against  the  peace,  &c. 

The  third  count  charged  that  the  prisoner  on,  &c. 
aforesaid^  at,  &a  aforesaid,  fdoniously  did  dispose  of 
and  put  away  a  certain  false,  forged, .  and  counter- 
feited deed,  the  tenor  of  which  said  deed  is  as  fol- 
lows (as  in  the  first  count),  with  the  like  intent;  the 
said  prisoner  at  the  said  time  of  his  so  disposing  of 
and  putting  away  the  said  last  mentioned  false, 
forged,  and  counterfeited  deed,  then  and  there  to 
wit,  on  &c.  aforesaid,  at  &c.  aforesaid,  well  knowing 
the  same  deed  to  be  £tlse,  forged,  and  counterfeited, 
against  the  statute,  &c.  and  against  the  peace,  &c. 

The  fourth,  fiflh,  and  sixth  counts  were  the  same 
as  the  first,  second  and  third,  only  stating  the  intent 
to  be  to  defraud  Frcmce^  Young. 

The  seventh,  eighth,  and  ninth  counts  were  also 
the  same  as  the  first,  second,  and  third,  only  stating 
the  intent  to  be  to  defraud  one  William  Fl6wer.   - 

Thetenth  count  charged,  that  the  prisoner,  on,  &c.' 
aforesaid,  at,  &c.  aforesaid,  feloniously  did  forge  and 
counterfeit,  and  procure  to  be  forged  and  counter- 
feited, and  knowingly  and  wilfully  act  and  assist  inf 
the  forging  and  counterfeiting  a  certain  letter  of  at- 
torney, to  transfer  and  assign  a  certain  share  of  one 
Frances  Youngs  of  and  in  the  capital  stock  of  certain 
annuities  called  consolidated  three  pounds  per  cent. 
annuities,  established  by  S5  G.  2.,  and  by  divers  sub- 
sequent acts  of  parliament  in  that  behalf  made  and 
provided ;  the  tenor  of  which  said  forged  and  coun- 
terfeited letter  of  attorney  was  as  follows,  (setting  out 

E   4j.  • 
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18^4.      the  instrument  as  in  the  first  count),  against  tlie  sta^ 
^*'-  T  ■  \   tute,  &c.,  and  against  the  peace,  &c. 

Case.  The  eleventh  count  charged,  that  the  prisoner  on^ 

&c,  aforesaid,  at,  &c.  aforesaid,  feloniously  did  forge 
and  counterfeit,  and  procure  to  be  forged  and  coun- 
terfeited, and  knowingly  and  wilfully  act  and  assist 
in  the  forging  and  counterfeiting  a  certain  letter  of 
attorney,  to  transfer  and  assign  a  certain  share  of  one 
Frances  Youngs  of  and  in  the  capital  stock  of  certain 
annuities,  called  consolidated  three  pounds  per  cent. 
annuities,  established  by  S5  G.  2.,  and  by  divers  sub- 
sequent acts  ^of  parliament  (enumerating  them),  the 
tenor  of  which  said  forged  and  counterfeited  letter  of 
attorney  was  as  follows,  (setting  out  the  instrument 
as  in  the  first  count),  against  the  statute,  &C.,  and 
against  the  peace,  &• 

The  jury  found  Uie  prisoner  guilty  upon  the  se- 
cond, fiflh,  and  eighth  counts  of  the  indictment,  and 
acquitted  him  upon  the  other  counts. 

The  question  reserved  for  the  opinion  of  the 
Judges  was,  whether  this  instrument  is  a  deed  within 
2  G.  2.  c.  25. 

The  prisoner  petitioned  the  Crown,  and  his  case 
was  argued  before  the  twelve  Judges,  at  the 
Sessions  House,  Guildhall,  fFestmhister,  on  the  24th 
and  25th  of  November^  1824. 

Brodrick  for  the  prisoner.  The  question  is 
whether  the  power  of  attorney  set  out  on  this  record, 
and  described  as  a  deed,  comes  within  the  language 
and  meaning  of  the  2  G.  2.  r.  25.  ^.  1.  It  is  true, 
that  the  argument  now  intended  to  be  urged,  was 
not  insisted  on  in  the  case  of  Rea^  v.  fVaite  (a),  and 
the  reason  was  that  it  was  there  the  object  of  the 


(a)  1  Ring.  121.  S.  C.  Kuss.  &  Ry.  C  C.  R.  505. 


CROWN  CASES  RESERVED.  ^7 

learned  counsel  for  the  prisoner,  to  shew  the  power       18S4. 
of  attorney  to  be  a  deed,  in  order  to  prove  the  p^^^^^^^^^*, 
incompetency  of  a  trustee  whose  name  was.  forged,        Caie. 
without  a  release  by  deed.     In  LyorCs  case  (a),  the 
point  seems   to  have   been  decided,  but  it  arose 
incidentally,  and  there  was  no  argument  by  counsel. 
Whatever  niay  have  been  -the  decisions  in  those,  two 
f:ases,  if  it  can  be  shown  that  a  power  of  attorney 
is  not  an  instrument  contemplated  by  the  statute,  the 
authority  of  mere  precedents  ought  not   now    to 
prevaiL    It  is,  therefore,  necessary  to  consider  this 
case  entirely  as  res  mtegra. 

The  propositions  to  be  established,  are  first,  that  a 
power  of  attorney  is  not,in  legalacceptationof  theterm, 
a  deed,  and  therefore  is  not  Uterally  within  the  statute. 
.  The  word  deed,  in  legal  and  accurate  meaning, 
must  be  an  instrument  in  writing,  signed,  sealed  and 
delivered,  and  must  contain  some  contract  or  grant 
on  the  part  of  the  person  by  whom  it  is  executed.  Ju 
Comyn's  Digest,  Fait  (A.  1.),  a  deed  is  defined  as  a 
writing  containing  a  contract,  and  signed,  sealed  and 
delivered  by  the  party.  In  Co.  Litt.  35.  b.,  it  is  said;  a 
deed(f actum )^  in  the  understanding  of  the  conmion  laWt 
is  an  instrument  written  in  parchment  or  paper,  where- 
unto  ten  things  are  necessarily  incident,  amongstwhich 
is  "  a  thing  to  be  contracted  for,'*  and  in  Co.  Litt 
171.  b.  ^^  Factum^  anglice,  adeed^  signifieth  in  common 
law  an  instrument  consisting  of  three  things,  viz. 
writing,  sealing,  and  delivering,  comprehending  a 
bargain  or  contract  between  party  and  party,  man  or 
woman.^^  Spelman^s  Glossary,  ^^Jacttan  a  Jbrensibus 
nostris  dicitur  scriptum  solenms  quo  Jirmatur  donum, 
concessioy  pactum^  contractus.*^ 


(a)  Ru88.  &  Ry.  C.  C.  R.  255. 
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18^4.      the  instrument  as  in  the  iirst  count),  against  the  sta^ 
^*^     T  tute,  &c.,  and  at^ainst  the  peace,  &c. 

Case*  The  eleventh  count  charged,  that  the  prisoner  on^ 

&c,  aforesaid,  at,  &c.  aforesaid,  feloniously  did  forge 
and  counterfeit,  and  procure  to  be  forged  and  coun- 
terfeited, and  knowingly  and  wilfully  act  and  assist 
in  the  forging  and  counterfeiting  a  certain  letter  of 
attorney,  to  transfer  and  assign  a  certain  share  of  one 
Frances  Yoimg^  of  and  in  the  capital  stock  of  certain 
annuities,  called  consolidated  three  pounds  per  cent. 
annuities,  established  by  25  G.  2.,  and  by  divers  sub- 
sequent acts  '-of  parliament  (enumerating  them),  the 
tenor  of  which  said  forged  and  counterfeited  letter  of 
attorney  was  as  follows,  (setting  out  the  instrument 
as  in  the  first  count),  against  the  statute,  &C.,  and 
against  the  peace,  &• 

The  jury  found  the  prisoner  guilty  upon  the  se- 
cond, fiflh,  and  eighth  counts  of  the  indictment,  and 
acquitted  him  upon  the  other  counts. 

The  question  reserved  for  the  opinion  of  the 
Judges  was,  whether  this  instrument  is  a  deed  within 
2  G.  2.  c.  25. 

The  prisoner  petitioned  the  Crown,  and  his  case 
was  argued  before  the  twelve  Judges,  at  the 
Sessions  House,  Guildhall,  Westminster^  on  the  24th 
and  25th  of  November y  1824. 

Brodrick  for  the  prisoner.  The  question  is 
whether  the  power  of  attorney  set  out  on  this  record, 
and  described  as  a  deed,  comes  within  the  language 
and  meaning  of  the  2  G.  2.  r.  25.  s.  1.  It  is  true, 
that  the  argument  now  intended  to  be  urged,  was 
not  insisted  on  in  the  case  of  Rex  v.  Waite  (a),  and 
the  reason  was  that  it  was  there  the  object  of  the 


(a)  1  Ring.  121.  S.  C.  Ru88.  &  Ry.  C  C.  R.  505. 
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learned  counsel  for  the  prisoner^  to  shew  the  power       18S4. 
of  attorney  to  be  a  deed,  in  order  to  prove  the  p^^^^j^^^^,^ 
incompetency  of  a  trustee  whose  name  was  forged,        Caie. 
without  a  release  by  deed.     In  hyorCs  case  (a),  the 
point  seems   to  have   been  decided,  but  it  arose 
incidentally,  and  there  was  no  argument  by  counsel. 
Whatever  may  have  been  the  decisions  in  those,  two 
cases,  if  it  can  be  shown  that  a  power  of  attorney 
is  not  an  instruoient  contemplated  by  tlie  statute,  the 
authority  of  mere  precedents  ought  not   now    to 
prevaiL    It  is,  therefore,  necessary  to  consider  this 
case  entirely  as^  res  integra. 

The  propositions  to  be  established,  are  first,  that  a 
power  of  attorney  is  not,in  legalacceptationof  theterm, 
a  deed^  and  therefore  is  not  Uterally  within  the  statute. 
The  word  deed,  in  legal  and  accurate  meaning, 
must  be  an  instrument  in  writing,  signed,  sealed  and 
delivered,  and  must  contain  some  contract  or  granf; 
on  the  part  of  the  person  by  whom  it  is  executed.  Ju 
Comyn's  Digest,  Fait  (A.  1.),  a  deed  is  defined  as  a 
writing  containing  a  contract,  and  signed,  sealed  and 
delivered  by  the  party.  In  Co.  Litt.  S5«b.,  it  is  said;  a 
deed(fiictumym  theunderstandingof  theconmionlaw, 
is  an  instrument  written inpairchment  or  paper,  where- 
unto  ten  things  are  necessarily  incident,  amongst  which 
is  "  a  thing  to  be  contracted  for,*'  and  in  Co.  Litt 
171*  b.  ^^Factunif  anglice,  a,deedf  signifieth  in  common 
law  an  instrument  consisting  of  three  things,  viz. 
writing,  sealing,  and  delivering,  comprehending  a 
bargain  or  contract  between  party  and  party,  man  or 
woman.''  Spelman's  Glossary,  ^* factum  a  Jbrensibus 
nostris  dicitur  scriptum  solenms  quo  ^rmatur  donum^ 
concession  jpactum^  contractus.^* 


(a)  Russ.  &  Ry.  C.  C  R.  255. 
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1824»  This  definition  is  adopted  verbatim  by  Dncange^ 

F   MTLsm  *••  ^^^^^^^^^  -^'^^'^^  Dictionary;  and  in  JVootTs  Institute^  217, 
Cmq.       the  same  definition  verbatim  as  in  Co.  Litt  l/l*  b.  is 
found. 

All  the  authorities  agree  that  a  deed  must  contain 
matter  of  contract  or  matter  of  grant.  A  power  of 
attorney  cmitains  neither ;  it  confers  a  mere  authority 
or  power.  It  neither  secures,  conveys,  nor  releases 
any  interest  as  distinct  from  a  power  or  authority.  It 
is  revocable  without  deed,  by  mere  matter  in  pcds. 
Bjbw  v.  Wa^  (a)  which  it  could  not  be  if  a  deed, 
consistently  with  the  maxim,  ^^eo  ttgamineqtio  Ugatur^ 
&c.  Fmih  the  eaitiest  periods  a  mariced  distinction 
has  prevailed  between  deeds  and  powers  of  attor- 
ney. The  former  are  uniformly  called  chartas  or 
jiliarrfa,  while  instruments  merely  conferring  a  power 
itte  designated  titeras.  In  Mctdax  Fwmukare  AngS^ 
€(tmum,  3^  a  power  to  enfeofl^  4  £d^  2.  is  termed 
/Merdir,  while  the  deed  Of  fboffinent  to  which  it  refers 
is  HBlled  charia.  ^  AHamam  et  hce  meo^  pasui  W. 
A.  ad  penenAm^  «7l  St.  in  seyshum,  etc.  teouridwh 
quodmqiUidmn  cartA  inter  tne  et  pradktuaii  J.  H.  in^ 
dejbctdplenktscdntinetur}  roHM  et  gratum  kabitura 
qmequid  idem  W.  duMrk  JbdendUmi  eta  In  ctgkts  rei 
testkndmum  has  literas  ^giUo  meo  sigilMos  Jieri  Jkci 
patentes/* 

In  die  sarnie  author  is  ^iUother  power  of  attorney  of 
tiie  date  of  1SS5^  ffnkwrm  Christi  Jidekbus  prcesen* 
tes  Bteras  in^edurii. 

Wilfer  though  i^oed  aftd  eeided,  are  no  deeds ;  nor 
awards,  dioiagh  signed  and  sealed ;  and  so  profert  of 
W  award,  is  neceaMry.  Dod  v.  Herbert,  (b) 

A  Justice's  warrant,  though  under  seal,  is  ho  deed. 


(a)  uU  aniCf  p.  66.  (l^Stjl.  i59. 
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The  same  is  true  of  an  inquisition  by  the  Sheriff  on  a      18C4. 
writ  ci inquiry,  and  returned  under  seal.  Fleta  on  the     ^*  y-"  '^ ^ 
oflknce  of  foigery,  sajns,     «<  Crimen  vero  falsi  didtor  ^^^^^^^  • 
cum  quis  accusatus  fuerit  quod  sigillum,  regis,  vel  ap- 
pellatufly  quod  sigillum  domini  sui  de  cujus  fiimiliil^ 
fuerit  falsaverit  et  brevia  inde  cx)nsignaverit  vel  char'- 
tarn  aliquam  vel  Uteram  ad  exhersedationem  domini  vet 
alterius  damnum  sic  sigillaverif  (a) 

The  distinction  between  deeds,  and  writings  sealed 
prevails  in  the  earliest  statutes  on  forgery,  and  a 
letter  of  attorney  is  not  the  only  sealed  instrument 
distinguished  from  deeds  in  those  statutes.  The 
5  Etiz.  c.  14.  provides,  «<  That  if  any  person  shall  foi^e 
any  fidse  deecl^  charter,  or  writing  sealed,  court  rc^ 
or  the  will  of  anyperson,  &c.  ;'*  and  in  Tavemet^^ 
case  (Jy)^  ii^ch  was  decided  immediately  sobsequent 
to  tlids  act,  a  forged  cuahUnary  of  a  Manor,  having 
the  seals  of  copyholders  attached  to  it,  was  held 
within  the  act  ais  a  sealed  Mstnmient.  The  writ 
given  by  1  Hen*  5.  c.  8.  is  against  those  who  forge 
and  make  ^  fauz  faitz  et  munements/*  lu  the  Yter 
Bookf  iSi5  Hen.  6.  p.  97.  (c)  in  a  .  writ  of  tbtfg^v  iii 
fibe  deeds  founded  on  thb  «tatute^  the  j/lmxitiff 
alleged  by  his  writ  that  the  defendant  had  foiged 

^s^jcs  focta  Juka  et  munimentth  and  the  defendant 
demanded  judgment  of  the  count,  §m  the  coniW 
alleged  that  the  defendant  had  feiged  a  ci^rtain 
deed  of  feoffinent,  purportmg  to  be  the  feoOnent  of 
one  T.^  and  also  a  leriting  or  mmnimenthy  whidi  T^ 
purpoirted  to  make  C.  his  attorney  to  disUver  tkmnp 
so  that  the  count  is  not  conformable  to  the  writ,  tbt 
the  writ  alleges  diversa  falsa  factA  et  womfmentUf 
and  the  count  only  alleges  on@  deed.    And  of  tjiie 


(a)  Flota,  Ujb.  1.  c.  22.  p.  S2.  {Jk\  Djfwr,  ML  b. 

(c)  Bro.  Abr.  Ameniflient,  15.  Cuuat.  28.  Fait.  5. 
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18S4.  opinion  was  Prisot  C.  J.,  though  what  became  of 
./  -  w  .  ^.  the  case  does  not  appear.  This  case  is  a  strong 
Case.  authority  to  show  that  deed  is  not  a  proper  appellation 
for  a  letter  of  attorney,  for  which  purpose  it  is  cited; 
and  Moile's  argument,  and  the  insertion  by  the 
I^eader  of  the  words  "  writing  or  muniment,"  are 
accounted  for  upon  this  principle. 

Nor  can  it  be  maintained  in  answer  to  this  argument, 
that  die  covenant  expressed  in  the  present  power  of  at- 
torney, amounts  to  a  bargain  or  contract  between  party 
and  party.  Similar  covenants  have  been  contained  in 
powers,  of  attorney  from  the  earliest  periods,  as  in 
that  in  Madatf  p.  346.,  and  it  is  to  instruments  of 
this  form  that  the  preceding  reasoning  and  autho* 
rities  are  applied.  :  But  in  fact,  this  instrument  does- 
not  contiin  that  which  amounts  to  a  legal  covenant* 
The  covenant  is  altogether  useless,  and  does  not 
expiress  more  than  the  law  would  imply  without  it. 
IThe  character  of  an  instrument  must  be  taken  from  its 
purpose,'  and  mere  words'  of  covenant  do  not  make 
it  a  totVenant,  lEind  no  action  could  be  maintained  by 
the  Bank  upon .  it.  .  Ai  covenant  not  to  sue ^  is  a 
j^eAwti-  and  the  terms*  here  used,  though  in  form'  «t 
coyeiiant,  dre  nothing  more  than  an  amplification  of 
t)he  preceding,  woffds  of  authority,  and  do  not  give 
to  the  instrument  the  1^^  effects  of  a  contract 

But>  secondly  i  even  though  the  term  deed  inay  in 
strict  legal  meamng  comprehend  a  power  of  attorney, 
still  thait.it  wtt  not  within  the  intention  of  the  legisla- 
ture in  2  G.  2.  c.  25;  is  to  be  collected  from  the  distinc- 
tion in  the: authorities  cited,  and  from  the  general 
meaning^.of  the  statutes  on  forgery.  Now  every  statute 
ought  to.be:con8tnied,  not  according  to  the  letter,  but 
according  to  the  intent  of  the  parliament  (a),  and  penal 


{a)  Com.  Dig.  Pteliament  (R.  10.  b.)  2  Roll.  Abr:318.  Sioujcl 
V.  Zouch.  Flow.  Com.  352.    10  Co.  57*  b. 
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statutes  ought  always  to  be  construed  strictly, .  and       1824. 
cannot  be  extended  to  other  cases  than  those  intended  ^  -  t  «■  ' , 
by  the  legislature,  even  though  within  the  mischief       Cas«. 
contemplated,  (a) 

The  preamble  and  occasion  of  passing  a.istatute 
must  therefore  be  looked  to,  in  order  to  collect  the 
intention  of  the  legislature.  (6)  The  preamble  of 
2  Gf.  2.  c.  25.  recites  that  "  whereas  the  wicked,  per- 
nicious, and  abominable  crimes  of  forgery,  peijury, 
and  subornation  of  peijury,  have  of  late  time  been 
so  much  practised  to  the  subversion,  &c.  that  it  is 
necessary  for  the  mare  effectual  preventing,  of.  such 
enormous  oflfences  to  inflict  a  more  exemplary  punish^ 
ment  on  such  oflfenders  than  by  the  laws  of  this:  realm 
can  now  be  done.''  The  statute  then  enacts  that 
persons,  who  forge,  or  shall  utter  as  true,  any  fi)fged 
deed,  will,  &c.  shall  suffer  death  as  felons  without  bef- 
nefit  of  clergy.  The  intention  manifested  in  this 
preamble  to  inflict  a  more,  severe,  punishment  upon 
persons  who  forged  deeds,,  than  the  law  then  author 
rised  was  inoperative,  with  reference  to  .  a  letter  of 
attorney  ibr  the  transfer  of  stock,  because  by  a  prior 
statute,  8  6.  1.  c.  22.,  the  p;reamble  of  which  does  not 
mention  deeds,  it  was  made  a  capital  bifence  to  forge 
a  letter  of  attorney  of  that  description  with  regardrto 
the  capital  stock  of  joint  stock  companies*  Tfaer  legis- 
lature oould not  therefore  intend  by  the  wofd-deed:. in 
the  2  O.  2.  c.  25.to  describe  a  letter  of  .attorneys 
against  the  foigery  of  which  there  then  existed  a  spe- 
cific enactment  The  SI  G.  2.  C..22.  s..7S.  after  .re- 
citing that :  doubts  might  arise  whether  the  2  G.  2. 


'   ■  ■ 


(a)  Jenkinson  q.  t.  v.  Thomas,  4  T.  R.  66^.    2  Inst.  S86^    Doe 
d.  Nahercote  v.  BarOe,  5  B.  &  A.  SOl.'  '  '         i 

(b)  Com.  Dig.  Pariiament,  (R.  11.)    Ptowd.  Com.  17S.  204. 
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opinion  was  Pbisot  C.  J.,  though  what  became  of 
the  case  does  not  appear.  This  case  is  a  strong 
authority  to  show  that  deed  is  not  a  proper  appellation 
for  a  letter  of  attorney,  for  which  purpose  it  is  cited; 
and  Moiie's  argument,  and  the  insertion  by  the 
pleader  of  the  words  "  writiDg  or  muniment,"  are 
accounted  for  upon  this  principle. 

Nor  can  it  be  maintained  inanawer  to  this  argument, 
that  tlie  covenant  expressed  in  the  present  power  of  at^ 
tomey  amounts  to  a  bargain  or  contract  between  party 
and  party.  Similar  covenants  have  been  contained  in 
powers  of  attorney  from  the  earliest  periods,  as  in 
that  in  Madar,  p.  946.,  and  it  is  to  instruments  of 
this  form  that  the  preceding  reasoning  and  autho- 
rities are  applied.  But  in  iact,  this  instrument  does- 
npt  contiin  that  which  amounts  to  a  legal  covenant. 
The  covenant  is  altogetlier  useless,  and  does  not 
express  more  than  the  law  would  imply  without  it. 
l^jie  character  of  an  instrument  must  be  taken  irom  its 
purpose,  and  mere  words  of  covenant  do  not  make 
it  a  Covenant,  and  no  action  could  be  maintained  by 
the  Bank  upon. it.  A  covenant  not  to  sue- is  a 
Teledae,-  and  the  terms-  here  used,  though  in  form  a 
Covenant,  are  nothing  more  than  an  amplification  of 
tike  preceding,  wards  of  authority,  and  do  not  give 
to  the  instrument  the  legal  effects  of  a  contract 

But^  secondly  f  even  though  the  term  deed  may  in 
strict  legal  meaning  comprehend  a  power  of  attorney, 
still:  thiA:  it  was  not  within  the  intention  of  the  legisla- 
ture in  a  G.  S.  c.  i5;  is  to  be  collected  from  the  distinc- 
tion in  the  authorities  cited,  and  from  the  general 
meaning  of  the  statutes  on  forgery.  Now  every  statute 
[fat  to  be  construed,  not  according  to  the  letter,  but 
irdtngto  the  intent  ofthe  parliament  (a),  and  penal 


lent  (R.  10.  b.)  2  Roll.  Abr.  318.  Sloxvcl 
10  Co.  57.  b. 


CROWN  CASES  RESERVED.  61 

Statutes  ouglit  always  to  be  construed  strictly, ;  and       1824. 
cannot  be  extended  to  other  cases  than  those  intended  ^•'  «■■  ' , 
by  the  legislature,  even  though  within  the  mischief       Cas^. 
contemplated,  (a) 

The  preamble  and  occasion  of  passing  a /.statute 
must  therefore  be  looked  to,  in  order  to  collect  the 
intention  of  the  legislature.  (Ji)  The  preamble  •  of 
2  G.  2.  c.  25.  recites  that  *<  whereas  the  wicked,  per^* 
nicious,  and  abominable  crimes  of  forgery,  peijury, 
and  subornation  of  peijury,  have  of  late  time  been 
so  much  practised  to  the  subversion,  &c.  that  it.  is 
necessary  for  the  more  effectual  preventing,  of.  auch 
enormous  ofiences  to  inflict  a  more  exempktty  puamh-' 
ment  on  such  offenders  than  by  the  laws  of  thist  realm 
can  now  be  done.''  The  statute  then  enacts  that 
perscms  who  forge,  or  shall  utter  as  true,  any  forged 
deed,  will,  &c.  shall  suffer  death  as  felons  without  be^ 
nefit  of  clergy.  The  intention  manifested  in  this 
preamble  to  inflict  a  more  .severe,  punishment  upon 
persons  who  forged  deeds,,  than  the  law  then  autho- 
rised was  inoperative,  with  reference  to  a  lettev  of 
attorney  ibr  the  transfer  of  stock,  because  by  a  prior 
statute,  8  O.  1.  r.  22.,  the  preamble  of  which  does  not 
mentioh  deeds,  it  was  made  a  capital  oflfence  to  forge 
a  letter  of  attorney  of  that  description  with  regard  r  to 
the  capital  stock  of  joint  stock  companies.  The  legis- 
lature could  not  therefore. intend  by  the  word t/i^e^.  in 
the  2  O.  2.  c.  25.  to  describe  a  letter  of.attbrneyt 
against  the  forgery  of  which  there  theit  exasted  a  spe- 
cific enactment  The  31  G.  2.  c.M.  ^..78.  after  .re- 
citing that  doubts  might  arise  whether  the  2  G.  2. 


■      I  m 


(a)  JenUruon  q.  t.  v.  Thomas^  4  T.  R.  66^.    2  Inst.  .386.    Doe 
d.  Netkercoie  v.  Bartle^  S'R.  &  A.  50li  '  '         ' 

(b)  Com.  Dig.  Pariiamenty  (R.  11.)    Ptowd.  Com.  17S.  204i. 
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1824.  the  l^slature  througli  a  long  series  of  statutes  relat* 
T  \  ing  to  the  same  subject,  has  used  language  without  a 
Case.  distinct  and  definite  meaning,  and  passed  enactments 
without  aiiy  intelligible  object.  It  is  impossible,  there- 
fore, that  the  offence  charged  on  this  indictment  can 
be  siustained,  as  within  the  intent  and  meaning  of  the 
statute  on  which  the  conviction  rests. 

BosANQUET  Serj.  for  the  Crown. 
.  The  first  proposition  advanced  on  behalf  of  the 
prisoner,  that  a  power  of  attorney  signed]!  sealed,  and 
delivered  is  not  a  deed  because  it  does  not  contain  a 
contract,  is  not  maintainable.  A  contract  or  bargain  is ' 
not  of  the  essence  of  a  deed.  The  definition  cited  firmn 
Lord  Coke,  and  on  which  many  of  the  subsequent  au- 
thorities quoted  are  founded,  is  too  narrow ;  and  Lord 
Coke  himself  in  niunerous  passages  speaks  of  instru- 
ments as  deeds  which  have  no  relation  to  contracts. 
Thus,  a  release  which  does  not  necessarily  arise  out  of 
contract  must  be  by  deed  (a).  The  same  is  true  of  a 
deed  of  confirmation  (Jbi).  Nor  is  a  disclaimer  by  deed 
founded  on  a  contract.  In  1st  Inst  52.  a.  it  is  laid 
down  ^'  that  the  authority  to  deliver  seisin  must  be 
by  deed  for  letter  qf  attorney,  is  as  much  as  a  warrant 
of  attorney,  by  deed,  for  Uterie  doe  signifie  sometime 
a  deed,  z&Uteras  acquietancke  doe  signifie  a  deed  of  ac- 
quittance, and  here  with  agreeth  Britton**,  This  autho- 
rity not  only  shews  tliat  contract  is  not  essential  to  a 
deed,  but  disproves  that  part  of  the  argument  which  is 
founded  on  the  supposed  distinction  between  chartce 
and  Ut&rcB.  The  latter  of  those  terms  is  not  confined 
to  instruments  not  deeds.  ?  In  Goddard\case  (c)  Lord 
Coke  says  ^*  there  are  but  three  things  of  the  essence 
and  substance  of  a  deed,  that  is  to  say,  writing  on  paper 


(a)  Co.  Liu.  86*.  b.        (b)  Co.  Litt«,  295.  b.        (c)  2  Rep.  5. 
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or  parchment,  sealing,  and  delivery;"  and  in  2 Roll.       1824. 
Abr.  21.  to  make  a  deed,  "writing,  sealing,  and  deli-     ^—  v     '  ^ 
very"   are  necessary.     The  present  instrument  is    ^"'iSse*^** 
within  the  definition  cited  from  Spehnan^  if  the  wHole 
of  the  passage  be  looked  to.  "Factum  a  forensibus 
nostris  dicitur  scriptum  solenne  quo  firmatur  donum 
conc^ssio,    pactum,   contractus,   et  hnjumodi;  alias 
charta ;  et  est  vel  simplex  vel  indentatum ;  hoc  ubi 
plures  contrahunt  illud  ubi  solus  quispiam  agit.**  The 
latter  terms  clearly  xefer  to  matters  not  of  contract. 

In  the  case  in  the  Year  Books,  the  decision  is  not 
given,  but  it  may  be  fairly  collected  from  the  state- 
ment  of  the  case,  that  if*  the  letter  of  attorney  had 
been  alleged  in  the  count  to  be  a  deed,  no  objection 
could  have  been  taken;  in  other  words  that  a  letter  of 
attorney  might  then  have  been  properly  called  a  deed. 
An  amendment  for  this  purpose  was  prayed.  In  To- 
vemer^s  case,  nothing  turned  on  the  question  what 
was  or  was  not  a  deed. 

With  respect  to  awards  they  are  not  necessarily 
deeds,  bat  become  so  if  executed  with  the  requisite 
f(Hinaiities  of  deeds.  This  may  be  inferred  from  the 
language  of  Glyn  C.  J.  in  Dod  v.  Herbert  (a); 
and  in  Brown  v.  Fawser  (6),  Lawrence  J.  says 
expressly  that  "  if  an  arbitrator  delivered  an  award 
under  seal  as  a  deed^  it  must  then  have  a  deed 
stamp,  but  that  though  it  were  to  be  by  a  writing 
under  seal,  yet  if  it  were  not  delivered  as  a  deed  it 
was  sufficient  if  it  had  the  common  award  stamp.*' 
So  also  a  licence  may  be  by  deed,  though  there  is  no 
contract  A  declaration  of  the  uses  of  a  fine  may  be 
by  deed  though  entirely  unfounded  on  any  contract 
'  If  the  proposition  that  a  deed  must  contain  a  con- 
tract or  bargain  be  disproved,  it  is  not  necessary  to 

•    .  _  ,  .  ^^^^ 

(a)  Style,  459.  (h)  4  East,  585. 

VOL.  r.  K 
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1824.  answer  at  length  the  arguments  that  have  been  urged 
V— y— -^  ^  on  the  nature  of  the  covenant  expressed  in  liiis  inatru- 
^"^0^^^  *  ment ;  the  covenant  is  not,  however,  so  unimportant 
and  futile  as  has  been  contended.  A  mere  power 
ceases  with  the  life  of  the  parties  granting  it,  and  the 
covenant  becomes  necessary  to  bind  the  represent* 
atives  after  the  death  of  the  donor ;  and  it  was  for  thi» 
purpose  inserted,  afler  great  deliberation,  to  protect 
the  Bank  as  to  acts  done  under  the  power,  before  no* 
tice  of  the  death  of  the  principal. 

Secondly.  A  power  of  attorney  signed,  sealed, 
and  delivered,  is  a  deed  within  the  intention  of  the 
legislature  in  2  tr.  2.  c.  25.  It  is  said,  that  the 
8th  G.  1.  c.  2S.  already  included  this  species  of  in- 
strument, and  that  in  subsequent  acts,  a  power  of 
attorney  is  expressly  provided  for,  and  therefore  it 
could  not  be  brought  within  the  meaning  of  the 
S  G.  2.  c.  25.  though  clearly  within  it's  language. 
But  it  is  an  established  rule  of  law  that  affirmative 
words  in  a  statute  do  not  repeal  provisions  in  a 
prior  statute  with  which  they  are  consistent ;  and  all 
the  subsequent  statutes  will,  upon  examination,  be 
found  directed  to  remedy  some  particular  mischief, 
and  not  to  contemplate  such  a  distinction  as  that 
contended  for.  The  8  G.  1.  c.22.  does  not  apply  to 
shares  or  dividends  in  the  public  funds;  its  provi* 
sions  extend  to  the  shares  in  the  capital  stock  of 
the  Bank  of  England^  but  are  not  confined  to  the 
Bank;  they  extend  to  other  corporations  whose 
powers  of  attorney  are  not  necessarily  signed,  sealed, 
and  delivered.  The  forging  a  power  of  attorney  to 
transfer  shares  in  the  public  funds,  was  not  «o 
offence  provided  for  at  the  time  of  passing  the 
8  Gr.  2.  c.  25.  The  argument  drawn  from  the 
preamble  to  that  act,  therefore,  falls  to  the  ground. 
The  particular  object  of  31 G.  2.  c.  22.  s.  77*  was  to 
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extend  the  provisions  of  8  G.  1.  c.  Q2.  to  capital  1824. 
stocks  subsequently  created,  and  by  s.78.  also  to  ^*  y  '^^ 
extend  the  provisions  of  2  G.  2.  c.  25.  to  forgeries  ^^^^^^^  ^ 
tommitted  "wit^  intent  to  defraud  any  corporation. 
No  valid  argument  can  therefore  be  drawn  from  the 
express  and  separate  re-enactment  of  these  two 
statutes  in  sections  77  ^nd  78.  that  the  legislature 
contemplated  any  such  distinction  as  that  urged. 
The  same  answer  arises  from  the  particular  objects 
<^  the  4  G.  3.  c.  25.,  which  extends  the  provisions  of 
BG.l.c.  22.  and  81  G.  2.  c.  22.  to  capital  stocks  of 
bodies  politic  and  corporate,  established  or  to  be 
established  by  subsequent  acts ;  it  repeats  the  lan- 
guage of  8  G.  1.,  and  does  not  interfere  with  the 
general  provisions  of  2  G.  2.  c.  25.  The  37  G.  3. 
c.  122.  does  not  affect  the  present  question ;  it  applies 
oidy  to  the  forging  the  names  of  attesting  witnesses 
to  powers  of  attorney.  Where  the  power  of 
attorney  forged  is  executed  without  the  formalities 
of  a  deed,  it  is  within  the  provision  of  the  particular 
istatutes  expressly  naming  powers  of  attorney ;  wher6  # 

the  instrument  is  signed,  sealed,  and  delivered,  it 
was  contemplated  by  the  legislature  under  the  term 
deed  in  2  G.  2.  c.  25. 

That  this  is  the  true  construction  of  that  act; 
is  demonstrated  by  the  uniform  usage,  and  prac- 
tice  of  proceeding  against  offences  of  this  parti- 
cular kind  under  that  act,  all  of  which  have  pass- 
ed Without  the  objection  which  is  now  for  the 
iBrst  time  thought  of.  In  the  indictment  against 
PTeston^  1796,  who  was  convicted  and  executed, 
tiliere  were  counts  for  forging  and  uttering  a  deed^ 
and  abo  for  forging  a  power  of  attorney,  but  in  that 
case  there  was  evidence  of  the  forgery.  In  1802,- 
the  indictment  against  Cock  was  in  the  same  form, 
and  ther^  wta  no  evidence  of  the  forgeiy;  the 
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1824.      prisoner  must  therefore  have  been  convicted  on  the 

V— v"^    count  for  uttering.     In  1804,  Arm  Hurle  was  con- 

^^^Q^^^  victed  and  executed  on^  an  indictment   containing 

four  counts  for  forging  and  utterifig  a  deed  with 
intent  to  defraud  the  Bank  under  31  G.  2.  c.  22.,  and 
also  to  defraud  one  jB.  Allen.  In  1816,  Josefh 
Botfce  was  convicted  for  forging  and  uttering  a  deed 
under  2  G.  2.  c.  25.,  and  Man/  Ann  James  in  I8I7. 
The  last  case  was  Rea:  v.  Waite  (a)^  which  was  argued 
before  the  twelve  Judges,  and  this  objection  was 
never  suggested  either  by  the  counsel  or  the  Court 
In  1813,  Lyon  (b)  was  tried  and  convicted  under 
2  G.  2.  c.  25.  for  forging  a  power  of  attorney  to 
receive  seamen's  wages,  and  the  instrument  was  held 
to  be  a  deed. 

(Park  J.  There  is  also  the  case  of  Sophia  Pringle, 
who  was  convicted  and  executed  in  I787,  under  the 
2  6r.  2.  c.  25.,  for  forging  and  uttering  as  true,  a 
forged  deed  purporting  to  be  a  power  of  attorney.) 

If  there  had  been  any  doubt  as  to  the  propriety  of 
these  convictions,  many  of  which  took  place  prior  to 
the  45  G.  3.  c.  89*f  that  statute  would  have  removed 
the  doubt  by  tlie  express  mention  of  the  instrument. 
The  words  used  in  the  previous  statutes  are  re- 
enacted  verbatim  in  that 

Brodrick  in  reply.  The  deliberate  definition  of 
a  deed,  quoted  from  Lord  Coke^  and  supported  by  a 
long  series  of  authorities,  ought  not  to  be  set  aside, 
by  loose  dicta  scattered  through  that  author's  works, 
and  made  with  no  view  to  the  object  of  defining  the 
legal  ingredients  of  a  deed.  But  admitting  that  de- 
finition to  be  too  narrow,  still  no  objection  has  been 
offered  to  that  of  Spehnan^  within  which  it  is  impos- 
sible  to  include  a  letter  of  attorney.      The  word 

(a)  Ru88.ftR7.  C.aR.505.  S.  C.  1  Bing.  121. 
(5)  Russ.  ft  Ry.  C.  C.  R.  ^55. 
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hffusmodiffollowing  as  it  does  donumyConcessiOypactum^ 
contractus^  must  refer  to  instruments  of  the  same  kind« 
All  those  words  imply  a  bargain^  or  grant  of  some 
interest,  which  must,  therefore,  be  included  in  that 
term.  With  respect  to  the  remaining  part  of  the 
passage,  the  word  og-i/  can  only  apply  to  the  convey- 
ance of  an  interest,  and  does  not,  therefore,  include 
a  mere  power.  The  instruments  enumerated  on  the 
j>art  of  the  crown,  though  they  contain  no  contract, 
convey  an  interest,  and  so  fall  strictly  within  SpeU 
man^s  definition.  A  release  passes  an  interest.  A  deed 
to  lead  to  uses,  is  a  species  of  conveyance,  and  passes 
an  interest;  the  same  is  true  of  a  confirmation  and  a  dis- 
claimer. The  mere  signing,  sealing,  and  delivering 
will  not  constitute  a  deed,  otherwise  a  notice  to  quit 
signed,  sealed,  and  delivered,  would  foe  a  deed. 
There  must  be,  beyond  the  formalities,  apt  words 
and  apt  subject  matters. 

•  The  case  in  the  Year  Books  (a)  was  only  cited  to 
show  that  in  the  opinion  of  the  lawyers  of  those  days  a 
letter  of  attorney  was  not  a  deed,  and  the  Court  did 
not  decide  otherwise.  In  the  table  to  the  Year  Books 
the  case  is  thus  referred  to.  **  Briefe  suppose  forg  de 
diuer$f(ut€S  <§*  mimimentSy  et  count  dun  fay  t  <§*  escript 
per  que  Uuery  doit  estejait  per  attume  <§•  male  quere* 
(b)  And  the  case  is  cited  by  Brooke  in  his  Abridg- 
ment, without  any  intimation  to  the  contrary. 

The  case  of  Brown  v.  Vawser  (c)  only  decides  that 
an  award  not  delivered  as  a  deed,  did  not  require  a  deed 
stamp.  The  argument  that  deeds  and  letters  of  attorney 
are  distinct  classes  of  instruments,  is  strongly  supported 
by  the  stamp  acts,  which  throughout  class  them,  under 
separate  heads,  and  subject  them  to  different  regu- 
lations and  different  stamps.     And  this  very  instru- 

{a)  Supra  59.    (6)  Lc  Table  Forger  defaiies.    (c)  4^  East,  584-. 
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1824.      ment  had  not,  and  could  not  have  a  deed  stamp,  and 
„^  -  T  '        yet  it  was  described  as  a  deed«     That  the  covenant 

l^AUNTLEBOY  8 

Case.       contained  in  this  instrument  was  not  one  on  which 

an  action  could  be  maintained,  but  must  be  pleaded 

as  a  release,  is  proved  clearly  by  the.  cases  of  Z)ei«f 

v.Jqffbries^  Cro.  £liz. 35:2. ;  Hodgesv.Smithyihi^Q^i 

Ayliffe  v.  Scrimsheirej  1  Show.  46. ;   and  per  Bull£& 

J.,  in  Smith  v.  Maplebackj  1  T.R.  446. 

The  Judges,  after  hearing  the  arguments  of  coun* 

sel,  were  unanimously  of  opinion  that  tlie  conviction 

was  right,  (a) 


1825.  REX  V.  GEORGE  EVANI. 

Oa  an  indict-  The  prisoner  had  become  insolvent,  and  was  indicted 
SSu^'for  *  ^  the  county  of  Middlesea:,  and  was  tried  before  Mr. 
TOnceaiiM  hig  JusTiCE  LiTTLEDALE,  at  tlie  Old  Bailey  scssions,  Sep* 
evidence  is  tember  18S4,  for  concealing  part  of  his  effects  to  a 
SjtJn  hb"^'  greater  amount  than  20/:,  with  intent  to  defraud  his 

last  examina-     creditors,  (b) 

tion  stated 

that  a  book  gireo  in  by  him  contained  an  account  of  all  his  efiects,  it  it  incumbent  on  the 

prosecutor  to  produce  the  book,  or  account  for  it,  that  it  may  be  seen  whether  that  book 

mentions  the  property  or  not. 


(a)  Vide  Co.  Litt.  48.  b.  Shepherd's  Touchstone  57.  b.  Shepherd's 
Free,  of  Free.  3.  3  Burr.  1798,  1804^  1808.  Lord  Raymond, 
763.  967. 

(b)  The  1  G.  4.  c.  115.  s.  I.,  after  reciting  so  much  of  the  5  G.2, 
£•  S0.asniakes  ita  capital  felony  if  any  person  who  shall  become  bank- 
rupt;  shall  remoTe,  conceal,  or  embezzle  any  part  of  his  estate,  rpei 
or  personal,  to  the  yalue.of  twenty  pounds,  or  any  books  of  account^ 
papers  or  writings  relating  thereto,  with  an  intent  to  defraud  his  cre- 
ditors ;  enacts  that  so  much  of  the  saidact  as  inflicts  punishinent  of 
death  on  the  offence  thereinbefore  recited,  shall  be  repealed,  and  by 
#.2.  any  person  duly  convicted  of  the  offence  thereinbefore  recited 
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The  prisoner  kept  a  shop  at  Hastings ^  where 
amongst  other  things  he  sold  watches  and  jewellery. 

which  iras  puDishable  with  death  under  the  above  recited  act,  shall 
be  liable  to  be  transported  beyond  the  seas  for  life,  or  for  sucli  term, 
notlesB  than  seven  years,  as  the  Court  before  which  such  person  shall 
beconvicted  shall  adjudge,  or  shall  be  liable,  in  case  the  said  Court 
shall  think  fit,  to  be  imprisoned  only,  or  imprisoned  and  kept  to  hard 
li^our  in  the  common  gaol,  penitentiary  house,  or  house  of 
correction^  for  any  term  not  exceeding  seven  years. 

But  see  now  the  6G.4.  c*  16.  1. 112.,  by  which  it  is  enacted, 
that  if  any  person  against  whom  any  commission  has  been  issued, 
or  shall  hereafler  be  issued,  whereupon  such  person  hath  been 
or  shall  be  declared  bankrupt,  shall  not  before  three  of  the 
clock  upon  the  forty-second  day  after  notice  thereof  in  writing, 
to  be  left  at  the  usual  place  of  abode  of  such  person,  or  personal 
notice  in  case  such  person  be  then  in  prison,  or  notice  given  in 
the  London  Gazette  of  the  issuing  of  the  commission,  and  of  the 
meetings  of  the  commissioners,  surrender  himself  to  them,  and 
sign  and  subscribe  such  surrender,  and  submit  to  be  examined  on 
oatb,  or  being  a  quaker,  upon  solemn  affirmation ;  or  if  any  such 
bankru|)t  upon  such  examination,  shall  not  discover  all  his  real 
or  persondi  estate,  or  how  and  to  whom,  upon  what  consider- 
ation, and  when  he  disposed  of,  assigned  or  transferred  any  of 
such  estate,  and  aH  boosts,  papers,  and  writings  relating  thereto, 
{except  -fluch  part  as  shall  have  been  really  and  bona^fide  before 
sold  or  disposed  in  the  way  of  his  trade,  or  laid  out  in  the  or- 
dinary expence  of  his  family,)  or  if  any  such  bankrupt  shall  not, 
upon  such  examination,  deliver  up  to  the  commissioners,  all  such 
part  of  such  estate,  and  all  books,  papers  and  writings  relating 
thereunto,  as  be  in  his  possession,  custody  or  power  (except  the 
oectssary  wearing  apparel  of  himself,  his  wife  and  children),  or  if 
any  such  bankrupt  shall  remove,  conceal,  or  embezsle  any  part  of 
such  estate,  to  tlie  value  of  ten  pounds  or  upwards,  or  any  books 
or  accounts,  papers,  or  writings  relating  thereto,  with  intent  to 
defraud  his  creditors,  any  such  bankrupt  shdl  be  deemed  guilty  of 
itioiiy,  and  be  liable  to  be  transported  for  life,  or  for  such  term, 
not  less  than  seven  years,  as  the  Court  before  which  he  shall  be 
convicted  shall  adjudge,  or  shall  be  liable  to  be  imprisoned  only, 
or  imprisoned  and  kept  to  hard  labour,  in  any  common  gaol, 
penitentiary  house,  or  house  of  correction,  for  any  term  not  ex? 
ceeding  seven  years. 
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£v  ani'b  Case. 


1825.  He  committed  an  act  of  bankruptcy  by  departing 
from  his  dwelling-house  on  the  23d  of.  February 
1824. 

All  tlie  requisites  to  support  the  commission,  the 
commission  itself,  which  issued  on  the  15th  March 
1824,  and  the  proceedings  under  it,  were  proved. 

The  bankrupt  surrendered  to  the  commissioners  at 
Gmldliallj  and  passed  his  last  examination  there  on 
the  15th  oi  June  1824,  and  upon  that  occasion,  he 
signed  a  memorandum  in  writing,  in  which  he  stated 
that  a  book  marked  with  the  letter  A.,  produced  and 
delivered  up  by  the  prisoner,  together  with  other 
things  mentioned  in  the  memorandum,  contained  and 
were  a  full  and  true  disclosure  and  discovery  of  all 
his  estate  and  effects. 

This  book  marked  A.  was  not  produced  in  evidence 
on  the  part  of  the  prosecution.  It  appeared  by  other 
evidence,  that  this  book  marked  A.  was  in  fact  de- 
livered up  by  the  bankrupt,  and  was  at  one  time  in  the 
possession  of  one  of  the  assignees,  but  it  did  not  ap- 
pear wliat  had  become  of  the  book,  nor  could  any  ac- 
count be  given  of  it,  except  that  it  had  passed  from 
one  person  to  another ;  no  search  had  been  made  for  it 
by  any  body,  nor  was  it  proved  to  have  been  lost. 

The  counsel  for  the  prisoner  then  objected  that  the 
indictment  ought  to  have  been  preferred  in  London^ 
where  the  last  examination  took  place,  and  also  that 
the  book  A.  hot  being  produced,  the  prosecutor 
could  not  go  into  any  other  evidence,  as  the  book  A., 
if  produced,  might  contain  an  account  of  the  things 
which  were  the  subject  of  inquiry,  and  of  the  circum- 
stances relating  to  them. 

As  to  the  venue  in  the  indictment,  the  learned 
Judge  thought  it  might  be  laid  in  Middlesex^  if 
the  prosecutor  could  prove  an  actual  concealment 

19 


CROWN  CASES  RESERVED.  '^ 

there  ;  and  as^  to  the  non-productioii  of  the  book  A*»'      18S5; 
the  learned  Judg£  reserved  that  point  for  the  opinion:  ^•'  «■■  ^' 

or  THE  JuDiSBS.  :     ^'^ 

•  The  evidence  as  to  the  concealment  of  the  property, 
was  as  follows*  That  the  prisoner  was  seen .  at  the' 
house  of  .Mrs.  Glaspool  in  the  Borough  with  whom  he 
had' some  acquaititance  on  the  25th  of  February  1824, 
which  was  the  day  but  one  after  he  left  Hastings;  that 
on  liiat  day  the  witness  who  proved  this  stumbled,  over 
some  boxes  in  the  room  where  the  prisoner  was,  but 
did  not  take  any  notice  of  the  boxes.  On  the  4th  of 
April  following,  about  ten  o'clock  at  night,  Miss 
Glaspoolf  the  daughter  of  Mrs*  Glaspool,  •  brought  two 
boxes  in.a  coach  to  a  Mn  Hutchinson^  zt.Pimlico^  who 
was  a  relation  of  hers;  the  boxes  remained  there  till 
the  10th  of  jtfttj^fi^^  f(dlowing,  when  they  were  seized  by. 
the  messenger  ^undertbe  commission,  and  cai;ried  awaj^ 
One  of  the  boxes^  and  a  box  whidi  contained  thereon;* 
tents  df  tiie  others,  were  pmduced:  attthe  trisQ^  (.ai^ 
cimtamedi  ivtetches  and  jewellery  bf  the  vahip^  of  neaiiy 
10002..;  and' part  of  these,  to.  the  value  of  lOOiLi  and 
upwards^  were  proted/and  identified  \  as  ^  having  beenr 
sold  by  different  tradesmen  to  tfaepritotaer  in  Januarys 
preceding.      -''  '       '■m'.nIj  .-.  ;.{.».  ••.;,;       .{.\ 

It  appeared  that.  t}ie{)risoner  was  in  the  road,  neakt 
the  house  of  Mr.  Hutchinson^  on  the  night  of  the:  11  th 
of '^t^TKj/;' and  enquired  of  oneiof  the  Miss  Hutchin^ 
sofnf%  for  Miss  G/la5poo/;,:thatyshe  was.  then.Jn.  the 
house  of  Mr.  Hutchinson^  anid  went  out(.to  speak'.to 
him.  Miss  Glaspool  went  home  tliat  night,^  and.  came 
to  Mn  Hutchinson's  the  next  morning,  the  l^h.  of 
August  J  at  7  o'clock.  Sometime  after  she.  capie,  the 
prisoner  knocked  at  Mv..  Hutchinson* s  door,  and 
asked  for  MiSB  GlaspoaL  She; went  out  to  speak  to. 
him,  and  remained  out  half  an  hour. 

Thp  prisoner  was  apprehended  that  morning,  at  a 
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I8^i  public^house  in^  Daver'^treetj  Ficcadilfy ;  and  before 
^'"<ai  y  Mi/  he  WW  apprehended;  he  said  to  the  son  of  Mr. 
rGsM:  jiutcJunson^  at  whose  house  the  boxes  were  left,  and 
who  hod  laid  a  plan  for  his  apprehension,.  '<  The 
boxes  and  property  belonged  to  me,  and  if  you  will 
give  them  up'  to  me^  I  will  give  you  every  proof  and 
satisfaction  that  they  belong  to  me;'^  But  the  wit- 
nesfer  had  never  seen  the  boxes,,  and  he  could  not  say 
that  die  prisoner  meant  liie  boxes  which  were  seized  j 
that  the  prisoner  afterwards  reclined  his  head  on  the 
fiafole^.  and  said  to  thel  witness^  ^<  my  head  is  under 
your  artaf" 

The  prisoner's  cotiiisel  objected  that  there  was  no 
evidence'  that  the  efiects^  had  ever  been  in  the  pos- 
sesion of  the  prisoner  after  the  bankruptcy,  and  also 
that  there-  was^  no  evidence  of  any  concealment  in 
MUdieseWy  as  it  was  not  proved  that  he  ever  was  m 
MiddklstJci  till  after  the  boxes  were  taken  away.  But 
te  to  diat;  die  leatmed!  Jvdqb  thought  it  was  for  t^e 
jury  to  sayv  whether"  MissiGfibipi^o^ >onlhe4th  Augustr 
had  th^M  goods  as^  this  agent  of  and  subject  to  the 
controul  of  the  prisoner,  and  whether  she  had  taken 
them  to  Mr;  Hutchinson^  by  th^  direction  and  with 
the  privi^  and  knowledge  of  the  prisoner,  and  if 
they  so  thought^  they  should  find  him  guilty. 

Tlie  July  fouind  the  prisoner  guilty  on  thesectmd 
and  tiurd  counts*  The  leariied  Judghe  directed  an 
ac^ifttal  on  the  first  cotait,  as  thei^fe  was  a  variance 
betvveen  thie  statement  a%  to  who  was  the  petitioning 
creditor  in  f£«  indictment^  aad  the  petition  itself  on 
udiidi  the  comminion  issued. 

The  prisoner's  •  counsel  also  objected^  ^  that  though 
the  second  couirt  stated'the  intent  to  be  to  defraud  be* 
twteen;  twenty  and  thirty^  creditors^bjrnara^  it  was  not 
proved  that  more  thail  five  or  six  of  them  were  credi- 
toitr  jthe  kamfed!  Jddgc  (bought  the-  objection  itot 

18 
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well  foandedy  and  that  it  differed  from  the  cBie  of  for*-      ISdtf • 
gery  or  uttering  base  coin  with  intent  to  defiaud  par-    ^  ■  ^y'"  ^ 
ticular  persons,  where  the  persons  must  be  proved  as    ^^^  * 
laid,  for  here  the  concealment  being  with  intent  to 
defraud  the  creditors  generally,  it  was  sufficient  t^ 
prove  any  of  the  persons  to  be  creditors. 

In  order  to  prove  the  other  twenty  to  be  creditors^ 
the  counsel  for  the  prosecution  offered  in  evidence 
the  proceedings  under  the  commission,  but  the  learn- 
ed Judge  thought  them  not  admissible. 

The  counsel  for  the  prisoner  contended,  that  the 
second  and  third  counts  were  defective  in  not  stating 
that  the  commissioners  took  the  oaths  before  they  act- 
ed, and  the  different  adjournments  which  took  place^ 
and  th^t  these  counts  were  otherwise  too  general. 

The  learned  Judge  reserved  all  these  points  for  the 
consideration  of  the  Judges,  and  respited  the  judg» 
ment. 

The  second  count  of  the  indictment  did  tfot  state 
what  the  objects  of  the  commission  were,  nor  what 
^thority  the  commissioners  had' ;  it  only  stated;  that 
a  commission  issued,  founded  on  the  several  statutes^ 
cqncemmg  bankrupts,  directed  to  certain  persons*  hf' 
name. 

It  was  not  stated  that  he  was  found  and  declared  a 
bankrupt  by  the  commissioners,  but  only  that  he  was 
duly  found  and  declared  a  bankrupt. 

It  stated,,  that  he  surrendered  himself  to  and  was 
examined  before  three  persons  by  nam^  being  lji& 
major  part  of  the  commissioners ;  but  it  did  not 
appear  by  the  indictment  that  the  major  part  of  the 
commissioners  bad  any  power  to  take  his  suirrender 
and  examination.    . 

Ttie  third  count  did  not  state  that  tKe  prisoner 
was  a  person  sub^^t  to  the  bankrupt  laws»  ox  that  he 
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1825.      became  indebted  to  any  creditors,  or  that  he  became 
;  rw.  ^^^^"^pt>  and  was  otherwise  very  general. 

In  Hilary  Term,  1825,  the  Judges  met  and  con- 
sidered this  case,  and  held  that  the  conviction  was 
wrong,  and  that  the  production  of  the  book  was  a 
necessary  part  of  the  prosecutor's  case,  for  otherwise 
it  could  not  be  known  whether  the  effects  had  been 
concealed  or  not 


1825.  REX  V.  BRIDGER  LEDBITTER. 

V  J  ' 

Itb  an  ofience  "^  prisoner  was  tried  before  Thomas  Denman,  Esq. 
within  4  G.  1.  CoMMON  Serjeant,  at  the  Old  Bailey  sessions,  Decern" 
uke  money  ^  1824,  upon  an  indictment  framed  upon  the  4  G.  I . 
twi^^Tci      ^*  ^^'^*  *•  ^<?)  forJ^at  whereas  certain  goods,  to  wit 

ing  a  man  to  ffpodt  stolen  from  him,  though .  the  prisoner  had  no  acquaintance  with 
the  felon,  and  c&A  not  pretend  that  he  had,  and  though  he  had  no  power  to  apprehend 
the  felon,  and  though  toe  goods  were  never  restored,  and  the  prisoner  had  no  power  to  re- 
store them. 


(a)  By  4G.1*  c.  11.  s.^.^  it  is  enacted,  that  where-^erer  anj 
person  taketh  money  or  reward,  directly  or  indirectly,  under  pre- 
tence or  upon  account  of  helping  any  person  to  any  stolen  goods 
or  chattels*  every  such  person  so  taking  money  or  reward  as  afore- 
said, (unless  such  person  doth  apprehend,  or  cause  to  be  appre- 
hended, such  felon  who  stole  the  same,  and  cause  such  felon 
to  be  brought  to  his  trial  for  the  same,  and  give  evidence '  against 
him)  shall  be  guilty  of  felony,  and  suffer  the  pains  and  penalties  of 
felony,  according  to  the  nature  of  the  felony  committed  in  stealing 
such  goods,  and  in  such  and  the  same  manner  as  if  such  offender 
had  himself  stolen  such  goods  and  chattels,  in  the  manner  and 
with  such  circumstances  as  the  same  were  stolen* 
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&c.  had  been  feloniously  stolen  from  one  John  Charles      18S5. 
Crampin  and  Bryan  Charlesworth  by  a  person  uri^     ^  *  ^  ip  ^ 
known,  the  prisoner  feloniously  received  and  took   ^-*"^g|J^**» 
from  the  said  Crampin  the  sum  of  .80/.  of  the  monies 
of  the  said  Crampin  and  Charlesworth^  under  pretence 
of  helping  .them  to  the  said  stolen  goods  feloniously, 
&c.  not  having  apprehended,  &c*  r 

Crampin,  the  principal  witness,  stated  that  he  was 
introduced  by  his  partner  Charlesworth  to  the  prisoner, 
and  had  frequent  interviews  with  him ;  that  the  pri- 
soner at  their  first  meeting  received  SO/,  of  their  joint 
monies  from  Crampin,  stating  that  there  was  no  doubt, 
if  the  goods  were  in  the  hands  of  regular  thieves  he 
should  be  able  to  get  them  restored  j    the  witness 
when  he  gave  the  prisoner  the  30/.  asked  what  it  was 
for  ?  the  prisoner  answered,  it  was  for  the  purpose  of 
recovering  the  goods,  and  that  he  was  to  see  the  thieves  - 
and  one /il[^  6^o/(>972on,  a  notorious  receiver,  that  day. 
/    Similar  representations  were  made  at  several  meet- 
ings, but  the  prisoner  had  no  acquaintance  with  the 
felon  who  stole  the  goods,  nor  did  he  represent  that 
he  had^  he  had  no  power  to  apprehend  him  or  cause 
him    to    be  apprehended  or  brought   to  trial,    or   ' 
any  evidence .  to  give  against  him.      He    did   not 
help  the  owners  to  the  recovery  of  the  goods,  nor 
were,  they  recovered,  nor  had  he  any  power  to  re- 
store them. 

.  The  Common  Serjeant  left  it  to  the  jury  to  consir 
der  whether  the  30/.  were  received  by  the  prisoner  under 
pretence  of  helping  Crampin  and  Charlesworth  to  the 
stolen  goods,  directing  them  to  find  the  prisoner  guilty 
if  they  found  the  a£6b:matiye  of  that  proposition.  . 
.   The  jury  found  the  prisoner  guilty. 

It  was  objected  on  behalf  of  the  prisoner  that  the 
Common  Serjeant  ought  to  have  directed  an  ac- 
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1895.  First,  because  he  had  no  acquaintance  with  the 

felon. 

Secondly,  because  the  goods  never  were  recovered, 
and  the  fHisoner  had  no  power  over  them. 

The  learned  Common  Serjeant  respited  the  judg- 
ment, in  order  that  the  opinion  c^  the  Judges 
might  be  taken  on  the  case. 

In  Hilary  term  1 825,  the  Judges  met  and  consi- 
dered this  case,  and  were  of  opinion  that  the  case 
was  within  the  statute  and  the  conviction  right. 


182^  REX  V.  WILLIAM  THOMPSON. 

To  c^dg^  The  prisoner  was  tried  before  Mr.  Baron  Garrow, 
the  p«rion  the  at  the  Winter  assizes  for  the  county  of  Sussex^  in  the 

SSptotoS  i  ^^  7^^  ^^^'  ^°  ^  indictment  for  stealing  from  the 
no? od  from     person  of  John  HiUman  a  pocket  book  and  four  pro- 
fJi£!SiSom   missory  notes  of  1/.  each, 
the  pkce  i«he  evidence  of  the  prosecutor  was  this  :   "  I  was 

^lufe  it  weSy  ^ 

to  JM  to  con-  *<ata;&ir  Bt  East  Grinstead }  I  felt  a  pressure  of 
Su^y^TS"*  *'  *^^  persons,  one  on  each  side  of  me ;  I  had  secured 
jw»*n  •*  my  book  in  an  inside  front  pocket  of  my  coat ;    I 

with'^^'pcr-  *^  f^it  a  hand  between  my  coat  and  waistcoat ;  I  could 
J^l^^^       "  feel  the  motion  of  the  knuckles  j  I  was  satisfied  the 

w  prisoner  was  attempting  to  get  my  book  out  The 
•«  other  person  had  hold  of  my  right  arm,  and  I  forced 
**  it  from  him,  and  thrust  it  down  to  my  book  in  doing 
^  which  I  just  bruiihed  the  prisoner's  hand  and  arm ; 
••  the  book  was  just  lifted  out  of  my  pocket;  it  re- 
*<  turned  into  my  pocket ;  it  was  out ;  bow  hr  I  can- 
**  not  tell;  I  saw  a  slight  fiance  of  a  mim's  hand  down 
**  from  my  breast  I  secured  the  prisoner  after  a  se- 
*<  vere  struggle,  and  a  desperate  attempt  at  eseape,  in 
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"  which  he  was  assisted  by  twenty  or  thirty  persons."      1825. 
Upon  cross  examination  the  witness  said,    "  my  coat     ^*  v  — ^ 

was  open,  the  pocket  not  above  a  quarter  of  an  inch    ^^^q^^'^ 

deeper  than  the  book;  I  Bxn  satisfied  the  book  was 
'<  drawn  from  my  pocket ;  it  was  an  inch  above  the 
^*  top  of  the  pocket*' 

Upo^  thi9  evidence  it  was  insisted  for  the  prisoner 
that  this  did  not  amount  to  a  taking  frcnn  the  person. 

The  learned  Judqe  reconunepded  it  to  the  jury  if 
they  were  satisfied  that  the  prisoner  removed  the 
book  ¥dth  intent  to  ste^  it,  to  find  him  guilty.  The 
jury  found  the  prisoner  guilty,  but  the  learned  Judge 
respited  the  execution  of  the  sentence  until  the  opi- 
nion of  THE  Judges  could  be  taken  on  the  point. 

In  Jfilary  TenVj  1825^  the  Judges  (Best  L.  C.  J. 
wd  Ale:kander  L.  C.  B.  being  absent)  met  and  heard 
this  casje  aigued  by  Japw  for  the  prisoner,  when  Ab- 
0oanr  L.  C.  J.»  Batley  J.,  Park  J.»  Hocrotd  J.,  BuEr 
BOUGH  J.,  aQd  LiTTLEDALE  J.  thought  that  the  prif> 
soner  wa^  pot  rightly  convicted  of  stealing  from  the 
person,  because  from  first  to  last  the  book  remained 
about  the  person  of  the  prosecutor.  Gbaham  B., 
O4BEOW  B^>  HuJLLocB  B.,  and  Gaselee  J.  were  of 
the  GpiU;rary  opinion ;  but  the  Judgils  vere  unani- 
moms  that  tilie  simple  Iwceny  was  complete ;  and  sesr 
^^pe  of  transportation  for  life  having  been  passed,  a 
piordpR,  on  cQpdition  o^'transportati^i  for  seven  ye%v% 
was  recoinmended.(a) 


(a)  Vide  SEaat,  P.  C.  $56, 556,  577. 
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1825.  REX  V.  WILLIAM  THOMPSON. 

Attempting  ii-  1  HE  prisoner  was  tried  before  Mr.  Baron  Garrow 
rttta^man^is  ^t  the  Winter  assizes  at  Maidstone^  in  the  year  1825, 
sufficient  to     uDon  an  indictment  which  charged  him,  first  with  ma- 

i*f*niio^  killing         *  ^^ 

the  person  liciously  Stabbing  and  cutting  Richard  Sourtherdeti^ 
"mpt^omrilr  w^ith  intent  to  murder ;  secondly,  with  intent  to  dis- 
slaughter,        able  him ;  and  thirdly,  with  intent  to  do  him  some 

though  the  ar-        •  i      i*i     i 

restwas not     gticvous  bodily  harm. 

andthouXdTe  ^  ^^^  trial  it  appeared,  that  the  prisoner,  who 
prisoner iiad  w&s  a  journeyman  shoe-maker,  on  the  18th  of  No- 
wSi  a  deadfy  wwfer  1824,  applied  to  his  master  for  some  money, 
weapon  to  re.  ^ho  refliBed  to  givB  k  to  Him,  till  he  finished  his 

sist  such  at- 

tempt;  if  the  work )  on  his  Subsequently  Urging  for  money,  and 
m"suchV2f  ^^^  master  refusing  him,  he  became  abusive,  upon 
tuation  that  which  his  master  threatened  to  send  -  for  a  cort- 
have  esc^  Stable.  The  prisoner  refused  to  finish  his  work, 
rw^imdhis  ^^^  ^aid  he  would  go  up  stairs  and  pack  up  his 
not  necessary  tbol&f,  and  Said,  no  coftstabk  should  stop  him;  he 
£l?c^ven  **•  came  down  stairs  with  his  tools,  and  drew  from  the 
warning  to  the  sleeve  of  his  coat  a  naked  knife,  and  said,  he  ^muld 
tempting  to  do  for  the  Jirst  bloody  constable  that  offiired  to  stop 
forThe^su^  Aim/  that  he  was  ready  to  die,  and  would  have  a 
the  blow.  life  before  he  lost  his  own,  and  then  making  a  twist- 
ing or  flourishing  motion  with  the  knife,  put  it  up 
his  sleeve  again,  and  left  the  shop. 

The  master  then  applied  to  Sotitherden  the  con- 
stable to  take  the  prisoner  into  custody  ;  /le  made 
no  cfiarge,' but  said  ^^  he  suspected  he  had  tools  qf 
his,  and  was  leaving  his  work  undone ;"  the  consta- 
ble said,  he  would  take  him,  if  the  master  would 
give  him  charge  qfhim  ;  they  then  followed  the  pri- 
soner to  the  yard  of  the  BtdCs  Head  Inn  ;  the  pri- 
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soncr  was  in  a  public  privy  there  as  if  he  had  occasion       i  SQ/ 
there.     The  privy  had  no  door  to  it*  The  master 


said,  "  T/ial  is  tlie  man  /  /  give  you  in  charge  qfhim.**  "^a^' 
The  constable  then  said  to  the  prisoner,  "  My  good 
felknv,  your  master  gives  me  charge  of  yoii-^  you 
must  go  with  fwe*"  The  prisoner,  witliout  saying 
any  thing,  presented  a  knife  to  the  constable,  and 
stabbed  him  under  the  left  breast ;  he  attempted  to 
make  a  second,  third,  and  fourth  blow,  which  the 
constable  parried  off  with  his  staff.  The  constable 
then  aimed  a  blow  at  his  head.  The  prisoner  then 
ran  •  away  with  the  knife,  and  was  afterwards 
secured. 

The  surgeon  described  the  wound,  as  being  tw6 
inches  and  a  half  in  length,  and  one  quarter  of 
an  inch  deep,  and  inflicted  with  a  sharp  instrument 
like  the  knife  produced.  The  knife  appeared  to  have 
struck  against  one  of  the  ribs  and  glanced  off;  had 
the  point  of  the  knife  insinuated  itself  between  the 
ribs  and  entered  the  cavity  of  the  chest,  death  would 
have  inevitably  been  the  consequence;  if  it  had 
struck  two  inches  lower,  death  would  have  ensued  y 
but  the  wound,  as  it  happened,  was  not  considered 
dangerous. 

The  jury  found  the  prisoner  guilty,  and  sentence 
of  death  was  passed  upon  him ;  but  the  learned 
Judge  respited  the  execution,  and  submitted  the  case 
for  the  consideration  of  the  Judges. 

In  Hilary  term,  1825,  all  the  Judges  (exceptBEST 
L.C.  J.  and  Alexander  L.C.  B.  who  were  absent)  met, 
and  considered  this  case.  The  majority  of  the  Judges, 
viz.  Abbott  L.  C.  J.,  Graham  B.,  Bayley  J.,  Park 
J.,  Garrow  B.,  Hullock  B.,  Littledale  J.,  and 
Gaselee  J.,  held,  that  as  the  actual  arrest  would 
have  been  illegal,  the  attempt  to  make  it  when  the 

vol.  !•  o 
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1 825.  prisoner  was  in  such  a  situation  that  he  could  not  get 
^*  Y  '^  away,  and  when  the  waiting  to  give  notice  might 
^^c^f^  have  enabled  the  constable  to  complete  the  arrest, 
was  such  a  provocation,  as  if  death  had  ensued  would 
have  made  the  case  manslaughter  only,  and  that 
therefore  the  conviction  was  wrong.  Holroyd  J. 
and  BuRROuoH  J.  thought  otherwise.  Ca) 


1825.  REX  V.  HASTINGS  and  MEHARG. 

It  is  an  of-       HuQH  Hastmgs  and  Alexander  Meharg  were  tried 
iT&  18^  5.  ^^^^^®  Lord   Sto well,  Alexander  L.  C.  B.,   and 
c.  7. 1. 9.  to      others,  at  the  Admiralty  sessions,  February  Sth,  1825. 
in'ashtp^^to      The  indictment  contained  four  counts, 
endeavour  to        Xhc  first  count,  after  averring  that  the  prisoners, 

make  one 

thoi^h  the  ob-  being  witiiiu  the  jurisdiction  of  the  Admiralty ,  and 
ject  IS  not  to    p^ariners  on  board  a  merchant  ship  called  the  Havan-^ 

run  away  with  i    i         .  i 

the  ship  or  to  nah  Packctf  belonging  to  /.  N.  and  /.  R.  subjects  of 
actof  pirocy,  the  King,  of  which  one  /.  E.,  also  a  subject  of  the 
but  to  force  King,  was  then  and  there  master,  piratically  and  fe- 
redrcsssup-  louiously  did  betray  their  trust  as  such  mariners,  and 
posed  gnevan-  ^^^^  piratcs,  and  piratically  and  feloniously  did  con- 

suit,  combine,  and  confederate  together  and  with  each 
other  to  piratically  and  feloniously  steal,  take  and 
run  away  with  the  said  ship,  against  the  form  of  the 
statute,  &c. 

The  second  count  did  not  charge  the  prisoners  with 
confederating  with  each  other,  but  charged  that  they 
did  piratically  and  feloniously  attempt  and  endeavour 
to  corrupt   WHUam   Taylor  and  others  named,  to 


(a)  Vide  Hex  v.  JForrf^  Ruis.  &  Ry.  C.C.R.  329. 
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piratically  and  feloniously  steal,  take,  and  run  away       1825. 
with  the  said  ship,  against  the  form  of  the  statute,  &c.     '     ^ 

The  third  count  charged  them  with  piratically  and        Case. 
feloniously  making  a  revolt  in  the  said  ship,  I.E.  the 
master  then  and  there  being  on  board  the  said  ship, 
against  the  form  of  the  statute,  &c. 

The  fourth  count  charged,  that  they  did  pirati- 
cally and  feloniously  endeavour  to  make  a  revolt  in 
the  said  ship,  the  said  /•  E.  the  master  then  and 
there  being  in  and  on  board  the  said  ship,  against  the 
form  of  the  statute,  &c. 

The  evidence  established  clearly  that  there  was  a 
revolt  in  the  ship,  in  which  the  prisoners  parti- 
cipated. They  refused  to  obey  orders,  and  were 
guilty  of  many  acts  of  insubordination  against  the 
captain,  and  of  violence  and  insult  against  him,  the 
mate,  and  such  as  performed  their  duty. 

The  object  of  the  prisoner's  counsel  in  the  ex- 
amination of  the  witnesses  was,  to  show  that  the  pri- 
soners and.  their  adherents  had  in  view  a  redress  of 
supposed  grievances,  and  not  the  intention  of  as- 
suming the  command  for  the  purpose  of  carrying  off 
the  ship. 

There  was  some  evidence  that  the  prisoners  com- 
plained of  ill  usage,  and  there  was  also  evidence  that 
they  had  an  ulterior  object.  It  appeared  that  the  pri- 
soner jHT^A'n^^  was  parading  the  deck,  saying,  <<  Allow 
me  to  be  admiral,  and  I'll  makeagood  ship  of  her.''  In 
the  evening  of  the  same  day,  on  the  captain's  asking 
Ihepmoner  Meharg  what  they  intended  to  do  with  him 
and  the  ship,  Meharg  said,  <<  Some  wanted  to  have  her 
taken  round  Cape  Horn,  and  sold  there ;  others  wished 
to  have  her  taken  to  the  Cape  de  Verd  Islands,  and  that 
they  intended  to  have  the  guns  takenup,  and  to  Capture 
the  first  vessel  they  were  able."  There  were  two 
eigh  teen  pounders  in  the  "hold.     They  also  talked  of 
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loor       ^^  ®^^P  being  fit  for  a  privateer.     It  appeared  that 
Ji    the  prisoners  had  got  possession  of  the  rum  and  werd 
iiiiiiTiNOB's  heated  with  drinking. 

The  jury  acquitted  both  the  prisoners  on  the  first 
and  second  counts,  and  convicted  them  on  the  third 
and  fourth. 

The  point  made  by  the  prisoner's  ciounsel,  and 
which  was  submitted  to  the  consideration  of  the 
Judges  was,  that  in  order  to  satisfy  the  intent  of  the  sta- 
tute 11  &  12  W.3.  c.  7.  s.  9.  (flf),  and  the  words  of  the 
indictment  ^^piratically  and  feloniously  revoked^**  the 
object  of  the  revolt  must  have  been  to  take  possession 
of)  or  to  run  away  with,  the  ship,  or  to  enable  the  pri- 
soners to  commit  some  act  of  piracy,  and  not  merely 
to  resist  the  captain's  authority,  in  order  to  force 
him  to  redress  alleged  grievances. 

The  acquittal  on  the  two  first  counts,  one  of 
which  was  that  the  prisoners  "  did  betray  their  trust 
and  turn  pirates^^*  and  the  other  that  they  endeavoured 
to  corrupt  certain  individuals  of  the  crew    •*  to  steals 


(a)  By  which  it  is  enacted,  that  if  any  commander  or  master  of 
any  ship,  or  any  seaman  or  mariner,  shall  in  any  place  where  the 
admiral  hath  jurisdiction  betray  his  trust,  and  turn  pirate,  enemy, 
or  rebel,  and  piratically  and  feloniousljr  run  aWlty  with  his  or  their 
ship  or  ships,  or  any  barge,  boat^  brdnance>  ammunition,  goods,  or 
merchandize,  or  yield  them  up  roluntarily  to  any  pirate,  or  shall 
bring  any  seducing  message  from  any  pirate^  enemy,  or  rebel,  or 
consult,  combine,  or  confederate  with,  or  attempt  or  endeavour 
to  corrupt  any  commander,  mastet,  officer,  or  mariner  to  yield 
up  or  run  away  with  any  ship,  goods,  &c.  or  turn  pirate,  or 
go  over  to  pirates,  or  if  any  person  shall  lay  violent  hands  on  hi* 
commander,  whereby  to  hinder  him  from  fighting  in  defence  of 
his  ship,  or  goods  committed  to  his  trust,  or  shall  confine  his 
ma^ei*,  tfr  make  or  endeavour  to  make  revolt  in  the  ship,  shall  be 
adjudged  a  pirate,  felon,  and  robber,  and  being  convicted  thereof, 
•hall  Bufier  death,  loss  of  land,  goods  and  chattels,  as  pirates, 
felons,  and  robbers  Upon  the  seas  otighVto  have  and  sufier. 
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take,  and  run  anioay  with  tJiesMp,**  seemed  to  prove       ig^j. 
that  the  jury  took  this  view  of  the  evidence,  and  did     ^^  y^  f 
not  impute  to  the  prisoners  any  other  real  intention     **^^^***'*^ 
than  that  of  redressing  their  supposed  grievances. 

In  Easter  term,  1825,  all  the  Judges  (except 
Best  L.  C.  J.  and  Littledale  J.)  met,  and  considered 
this  case,  and  they  were  unanimously  of  opinion  that 
making  or  endeavouring  to  make  a  revolt,  with  a 
view  to  procure  a  redress  of  what  the  prisoners  thought 
grievances,  and  without  any  intent  to  run  away  with 
the  ship,  or  to  commit  any  act  of  piracy,  was  an 
offence  within  1 1  &  12  /^.  3.  c.  7.  ^.  9-  and  that  the 
conviction  was  therefore  right 


REX  V.  WILLIAM  GILLOW.  1825. 

1  he  prisoner  was  tried,  and  convicted  before  Mr.  On  an'indict- 
jJusTiCE  Bayley  at  the  Lancaster  Lent  assizes  in  the  "m  and  ^"' 
year  1825,  of  maliciously  shooting  at  Dennis  Carter^  maiming  with 
with  intent  to  do  him  some  grievous  bodily  harm.  ^^om 

It  appeared  that  the  prisoner  had  just  come  out  of  '^.^'i^y  *»™™» « 
a  wood,  armed  with  a  gun  illegally  to  kill  game  there,  be  con^oed 
between  two  and  three  o'clock  in  the  morning  of  the  ^d  prSdpai 
'^d  November,  1824.     He  was  skirting  the  wood  to  intent  was,  to 
kill  game  there,  when  three  keepers  who  were  upon  the  lawfijappre- 
watch   for  poachers,  suddenly  sprung  up,  and  were  ^'^° '  '^'  j- 
rushing  forward  to  seize  him,  when  the  prisoner  fired  fe<^  the  latter 
his  gun  at  one  of  the  keepers,  and  hit  him  upon  the  l^tendcS^to  "^ 
lower  part  of  his  back  and  buttocks.     The  wound  ™?^«'»  ^ 

*    ,  gnevout 

was  not  dangerous.  bodily  ham. 

The  jury  were  of  opinion  that  the  prisoner's  motivii  *^' 
•  was  to  prevent  his  lawful  apprehension,  but  that  in  or- 
der to  effect  tJiat purpose  he  had  also  the  intention  qt 
doing  to  Carter  some  grievous  bodily  harrnt 
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1825. 


GlLLOW'li 

Case. 


It  was  objected,  that  the  act  having  specified  the 
intent  to  prevent  lawful  apprehension,  as  one  of  the 
intents  made  essential  to  constitute  the  offence,  and 
that  being  the  main  and  principal  intent  in  this  case, 
the  indictment  should  have  charged  that  as  the  intent 

The  learned  Judge  was  of  opinion  that  if  both 
intents  existed,  the  question  which  was  the  principal 
and  which  was  the  subordinate  intention  was  imma- 
terial ;  but  though  the  learned  Judg£  did  not  reserve 
the  point,  he  thought  it  right  to  submit  the  case  to 
die  consideration  of  the  Judges. 

In  -Eo^/er  term,  1825,  the  Judges  (Best  L.  C.J.  and 
LiTTLEDALE  J.  abscut)  met  and  considered  this  case, 
and  held,  that  if  both  the  intents  existed,  it  was  imma- 
terial which  was  the  principal  and  which  the  subor- 
dinate one,  and  that  the  conviction  was  therefore  pro- 
per, (a)    . 


1825. 


It  is  not  a 
sufficient 
ground  for 
discharging 
ajuryythat 
the  omterial 
witness  againjt 
thcprisoner^is 
not  sufficientp 
ly  acquainted 
with  the  na->  ^ 
turcy  and  obli- 
gation of  an 
oath,  thou^ 
this  appears  . 
as  soon  as  the 
jury  is  char^ 
ed,  and  before 
any  evidence 
15  given. 


REX  V.  JAMES  WADE. 

The  prisoner  w^ts  put  upon  his  trial  before  Mr.  Jus- 
tice Bayley,  at  tiie  Lancaster  Lent  assizes  in  the 
year  1825,  for  a  rape  upon  Mary  Conner^  but  before 
any  witness  was  sWdm,  the  counsel  for  the  prisoiier 
desired  to  examine  Marlf  Conner ;  tliat  it  might  be 
seen  whether  she  understood  the  nature  of  an  oath. 

Upon  that  examination  it  appeared,  that,  though  an 
adult,  and  of  sufficient  intellect,  she  had  no  idea  of  a 
iuture  state  of  rewards  and  punishments ;  and  the 
learned  Judge  therefore  stopped  the  case,  and  dis- 
charged the  jury,  that  she  might  have  an  opportunity 

•  ■ 

(a) .  Vide  Rex  v.  Harpmrd^  lluss.  &  liy.  C.  C.  11.  78.  Rex  v. 
tytiffiny  and  unotlier,  ibid.  565.  Rex  v.  Cox,  ibid.  362*  Rex  v.  Botfce, 
aniCf-Sd.    Rex  y.Hunt^  post.  93s 
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Wade*8  Case. 


of  bieing  instructed  upon  that  point  before  the  next  i  Sii5. 
assizes :  but  a  doubt  having  occurred  to  the  learned 
Judge,  whether  he  did  right  in  discharging  the  jury, 
he  thought  it  proper  to  submit  the  point  to  the  consi- 
deration of  THE  Judges.  Vide  Rea:  v.  Roberts,  KeL 
25.  Rex  V.  Kinloch,  18  How.  St  Tr.  S95i 

In  Easter  term,  1 825,  the  Judges  (Best  L.  C.  J.  and 
Littledale  J.  absent)  met  and  considered  this  case  ; 
they  thought  the  discharge  of  the  jury  improper,  and 
that  an  acquittal  should  have  been  directed ;  an  appli- 
cation for  a  pardon  was  therefore  recommended,  (a) 


REX  V.  JOHN  STOCK.  I825. 

The  prisoner  was  tried  before  Mr.  Justice  Park  at  it  is  larceny 
the  Taunton  Lent  assizes  in  the  year  1825,  for  stealing  jJIJed  fo!t*the 

ten  sheep.  special  pur- 

It  appeared  from  the  evidence  of  the  prosecutor,  i^*theep"o'a 
that  on  the  26th  August,  1824,  he  saw  the  prisoner  fwr.toconvert 

•r>«       »/••  "ii^ii-  !•        ni\       1  /•       them  to  his 

at  Bristol  fair,  and  hired  him  to  dnve  fifty  sheep  tor  own  use,  he 
him  from  Bristol  to  Bradford  fair.     This  was  on  the  SSw  to ' 
Thursday  ;  and  the  prisoner,  with  the  sheep,  was  to  do  at  the  time 
meet  the  prosecutor  on  the  following  Sunday  evening  themTomfhe 
at  the  tumpike-gate  nearest  to  Braif/brd.  ®^®''- 

The  prisoner  never  had  any  authority  to  sell  the 
sheep,  nor  to  do  any  thing  else,  but  to  drive  them  to 
Bradford,  for  which  he  was  to  receive  two  shillings 
and  sixpence  per  day.  The  prosecutor  went  on  the 
Sunday  to  the  tumpike-gate,  but  the  prisoner  never 
.  came  there,  nor  was  he  at  Bratf/brd  fair  the  next 
day. 

(a)  Vide  Rex  v.   While,  1  Leach,  C.  C.  4S0.  and  in  noiis,  4th 
i  Bac,  Ab.  577*  in  natii,  5th  edit. 
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1825.  A'he  prosecutor  found  forty  of  his  sheep  in  a  field 

at  IVellorCy  quite  in  an  opposite  direction  to  Bradford^ 
and  the  prisoner  had  sold  ten  of  the  fifty,  the  very 
morning  after  he  had  received  them  for  the  prosecu- 
tor, and  had  never  gone  at  all  towards  Bradford. 

The  prisoner  never  was  a  servant  of  the  prosecu- 
tor's, but  had  been  occasionally  employed  to  drive 
sheep,  and  he  never  had  authority  to  selly  though 
upon  this  occasion  he  told  the  purchaser,  who  asked  if 
he  had  authority  to  sell,  that  he  had,  and  had  fre* 
quently  sold  cattle  for  the  prosecutor,  and  had  sold 
thirty  ewes  that  morning  for  him. 

Upon  this  evidence  the  jury  found  the  prisoner' 
guilty  ;  and,  in  answer  to  a  question  put  by  the  learn- 
ed Judge,  they  said  that  they  were  of  opinion  that 
the  prisoner,  at  the  time  he  received  the  sheep,  intend^ 
ed  to  convert  them  to  his  own  use,  and  not  to  drive 
them  to  Bradford. 

The  prisoner  had  no  counsel ;  but  a  doubt  occur- 
ing  to  the  learned  Judge,  whether,  as  the  delivery  to 
the  prisoner  was  not  at  his  desire,  or  at  his  request, 
he  being  hired  by  the  owner  to  take  cliarge  of  them 
for  a  special  purpose,  his  not  carrying  that  purpose 
into  execution,  but  converting  them  to  his  own  use, 
and  intending  to  do  so,  (as  the  jury  by  their  verdict 
found,)  at  the  moment  of  receiving  them  from  the 
owner,  amounted  to  felony ;  the  learned  Judge  re- 
spited the  sentence  in  order  to  take  the  opinion  of 
THE  Judges  upon  the  above  case. 

In  Easter  term,  1825,  the  Judges  met  and  con- 
sidered  this  case.  They  were  unanimously  of  opinion 
that  the  conviction  was  right,  (a) 

(a)  Paradices  Case,  2  Russ.  1218.  S.  C.  2  East,  P.  C.  565.  and 
cited  in  Wilkin  n  Case,  1  Leach,  C.C.  523.  4th  edit.  Bass*^  Case^ 
1  Russ.  1219.  S.  C.  2  East,  P.  C.  566.  1  Leach,  C.C.  251. 523^ 
52i.  Rex  V.  Carr.  Rus§.  6c  Ry,  C.C.  R.  198,  Rex  v.  Spc\iq^^ 
ibid.  ?99. 


CROWN  CASES  RESERVED.  89 


REX  r.  PETER  CARROLX.  1825. 

The  prisoner  was  tried  before  Mr.  Justice  Park  Property  left 
(present  Abbott  L.  C.  J.)  at  the  Old  Bailey  sessions,  a  house,  and 
ApriU  1825,  on  an  indictment  for  stealing  goods  of  j^go^^j^ 
Margaret  Douglas  widow,  in  the  dwelling  house  of  under  the  sup- 
Joshua  Davidson  to  more  than  the  value  of  forty  {^wm  fo?one 

shillings.  of  the  persons 

▼  ■  -•  .  .  -I  1        •»  *•         XX         «  1  in  the  house. 

It  appeared  m  evidence  that  Mrs.  Douglas^  whose  is  entitled  to 
goods  were  stolen,  lodged  in  the  house  of  a  Mrs.  Speedy  onfe^ho^" 
No.  38.  Rupert  Street  j  that  she  was  expeoting  the  «>  «« to  make 
goods  in* question  to  come  by  the  HanweU  coach,  on  it,1f  of  4(^Ta- 
Wednesday  the  l6th  February,  1825,  but  they  never  Jh^^n^^'^cT' 
arrived.   It  further  appeared  that  the  prisoner  had,  on  pretence  that 
Tuesday  the  15th  of  February,  taken  a  lodging  at  pViofei^ 
Joshua  Davidson*^  No.  33.   in  Rupert  Street ;  but 
though  he  took  a  box  there  on  that  day,  Mrs.  David- 
son (the  wife  of  Joshua  Davidson^  never  saw  him 
again  till  Thursday  the  17th  of  the  same  month,  and 
she  was  not  acquainted  with  his  name.     In  the  mean 
time,  between  the  15th  and  171th  of  February,  Mrs. 
Doi/^/^'stwo  boxes,  containing  the  goods  in  question, 
were  brought  to  Mrs.  Davidson*^,  33.  Rupert  Street^ 
by  a  porter  from  the  Green  Man  and  Still,  (but  whe- 
ther by  accident  or  collusion  with  the  prisoner  was  not 
proved,  for  the  porter,  though  called  upon  his  recog- 
nizance, did  not  appear,)  and  she  not  knowing  the 
prisoner's  name  took  them  in,  and  paid  one  shilling 
and  sixpence  for  the  porterage.    When  the  prisoner 
came  on  the  17th  of  February,  Mrs.  Davidson  told 
him  what  had  arrived,  and  what  she  had  paid  for  car- 
riage; theprisonersaid  ^^  it  was  all  right,**  Budi  he  would 
pay  her  again.     The  boxes  were  put  into  hi?  roon^ 
and  he  went  ott  two  or  three  times  in  the  course  of 
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Carroll's 


1825.  the  evening,  carrying  bundles  each  time,  and  when 
he  went  out  the  third  time  he  returned  no  more,  and 
Mrs.  Douglases  boxes  were  found  entirely  ransacked. 

The  jury  found  the  prisoner  guilty,  but  the  Lord 
ChJef  Justice  and  the  learned  Judge  whd  tried  the 
prisoner  both  doubted  whether  these  goods  were  suffi- 
ciently under  the  protection  qfthe  house  to  constitute 
the  capital  part  of  the  offence,  and  upon  which  point 
the  case  was  submitted  to  the  opinion  of  the  Judges. 

In  Easter  term  1825,  the  Judges  (Best  L.  C.  i. 
and  Littledale  J.  absent)  met  and  considered  this 
case,  and  held  that  the  goods  were  under  the  protec- 
tion of  the  dwelling-house,  and  tliat  the  capital  con- 
viction was  therefore  proper,  (a) 


1825.        REX  V.  THOMAS  DUNKLEY  and  OTHERS. 

An  indictment  1  HE  prisoners  Were  tried  and  convicted  before  Mr. 
f.^  for  del  *  Baron  Hullock  at  the  Leicestershire  Lent  assizes  in 
mancHng  mo-  ^j^^  y^^r  1825,  on  an  indictment  framed  upon  the 

ney,  &c^mu8t  •'  '  *^ 

shew  by  whom  4  Cr.  4.  C.  54.  S»  5.  (6} 

mandedT  And  ^^^  leamed  JuDOE  was  of  Opinion  that  the  first 
an  indictment  count  of  the  indictment  was  not  sustained  by  the 

on  the  same 

statute  for  , 

threatening  to 

SS^S'  («)  FiVfe  2  Rum.  982,  98S. 

who  was  (i)  The  4  G.  4.  c.54.  s,5-i  repeals  the  7  6.2*  c.21.9  and  en- 

threatened.       cct8»  that  from  and  after  the  passing  of  this  act,  if  any  person 

shall  maliciously  assault  any  other  person,  with  intent  to  rob  such 
other  person,  or  shall  by  menaces,  or  by  force,  maliciously  demand 
money,  security  for  money,  goods,  or  chattels,  warei  or  mercluuu 
dize  of  any  other  person,  with  intent  to  steal  the  same,  or  shall 
maliciously  threaten  to  accuse  any  otlier  person  of  any  crime 
punishable  by  law  with  death,  transportation,  or  pillory,  or  of  any 
iofafflous  crime,  with  a  view  or  intent  to  extort  or  gain  money,  Sec. 
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evidence,  and  the  case  therejKn*e  went  to  the  jury 
upon  the  two  last  counts,  and  upon  these  counts 
the  prisoners  were  found  guilty. 

The  second  count  was  as  follows :  and  the  jiKrors 
aforesaid,  &c.,  that  the  sai^  Thomas  Dwikley^  &c.,  af- 
terwards to  wit,  &c.,  with  force  aiid  annis  at,  &c.,  ma^^ 
liciously  and  feloniously  bi/  menaces  did  demand  the 
monies  of  the  said  John  Axs:  with  intent  the  said  mo- 
nies of  the  said  John  Axt^  then  and  there  feloniously 
to  steal,  take,  and  carry  away  against  the  statute^  &C4, 
and  against  the  peace,  &c. 

The  third  and  last  count  stated,  that  the  jurors  afore- 
said, &c.  that  the  said  Thomas  Dunkley,  kc,  After- 
wards to  wit,  &c.,  with  force  aiid  arms,  af^  &c.,  mali- 
ciously and  feloniously  did  threaten  to  accuse  the 
said  John  Adtx  of  the  crime  of  buggery,  being  a  crime 
punishable  by  law  with  death,  with  a  felonioas  intent 
to  eictort  itidtiey  from  thd  said  John  A^^i  and  the 
said  money  then  and  there  feloniou^y  to  6teti,  take, 
and  carry  aWay,  agaitlst  the  statute^  &c.  tftKl  l^nst 
the  peace^  &c. 

The  prisoners  being  convicted,  it  vros  objected  Iti  ar- 
rest of  judgment^  that  the  secdtid  count  did  hot  state 
that  any  demand  of  motiejr  WdJS  fndde  upott  Jdhh  Ascw  ; 
the  monies  Of  John  AMt  Ute  alleged  to  h^\^e  been  de- 
marfded,  bUtj9l>m  WhUtpef-son  they  wete  deimitided  is 

not  itit^d ;  thit  it  Ivas  tlot  ItlcJtttisisteftt  Vith  this  cdUllt 
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from  the  person  so  threatened,  or  shall  procure,  counsel,  aid  or 
abet  the  commission  of  the  said  offences,  or  of  an  j  of  them,  every 
person  so  offending,  being  thereof  lawfully  convicted,  shall  be  ad- 
judged guilty  of  felony,  and  shall  be  liable,  at  the  discretion  of  the 
Court,  to  be  transported  for  life,  or  for  not  less  than  seven  years, 
as  the  Court  shall  adjudge,  or  be  imprisoned  and  kept  to  hard  la- 
bour in  the  common  gaol,  or  house  of  correction,  for  any  term  not 
exceeding  seven  years. 
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1825.  to  suppose  that  the  menace  was  offered  to  the  wife^ 
^*  i^f  the  child,  or  servant  of  John  Axx^  or  that  the  demand 
"plwe^ "  was  made  on  his  wife,  child,  or  servant ;  and  it  was 
urged  that  a  demand  of  the  monies  of  John  Axx  made 
upon  any  other  person  than  John  Axx^  and  accompa^ 
nied  mth  a  threat  to  any  otJier  person  would  not  be 
an  offence  within  the  act  of  parliament  upon  which 
the.  indictment  was  framed  ;  even  if  such  a  dernand 
upon  any  otJier person  were  within  the  act,  still  it  was 
said  that  there  ought  to  be  a  distinct  and  precise  aver- 
ment as  to  the  person  on  whom  the  demand  was  made, 
that  the  party  accused  may  know  with  certamty  the 
.charge  ot\  which  he  is  to  be  tried. 

To  th^  third  count  it  was  objected,  that  it  did  not 
state  that  the  prisoners  threatened  the  said  John  Axx 
to  accuse  him  of  the  crime,  and  it  was  submitted  for 
reasons  similar  to  those  mentioned  in  the  objection  to 
the  second  count,  that  the  omission  of  such  a  material 
averment  was  fatal. 

This  appearing  to  be  the  first  indictment  framed 
upon  the  fifth  section  of  the  4  G.  4.  c.  54.,  and  the 
objections  appearing  to  have  some  weight,  the  learned 
Judge  thought  it  right  to  respite  the  judgment,  and 
to  reserve  the  case  for  the  opinion  of  the  Judge  s 
.upon  the  validity  of  the  counts  above  stated. 

In  Easter  term,  1825,  the  Judges  (Best  L.  C.  J. 
and  LiTTLEDALE  J.  absent)  met  and  considered  this 
case,  and  held  both  objections  valid,  and  the  jud^^ 
ment  was  arrested. 
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REX  V.  MATTHEW  HUNT. 

1825. 

The  prisoned  was  tried  before  Mr.  Justice  Gaselee  On  an  indict- 
Atthe  Lent  assizes  for  Cambridge,  in  the  year  1825,  uclouIy'c"t 
for  feloniously  assaulting  Richard  Cambridge^   and  tin^,  malice 
with  a  sharp  instrument,  viz.  sl  knife,  feloniously,  &c.  dimduai  cut^I 
striking:  and  cutting  him  upon  the  right  wrist,  a  little  not  essential  ; 

°^  ^  ^  eeneral  mauce 

below  the  hand.  u  sufficient; 

The  intent  charged  in  the  three  first  counts  was  to  ^^J  '^l^ 
prevent  his  apprehension ;  in  the  fourth  to  do  the  ^^iiy  harm  is 

.  X  •  1      j«i     t  sufficient, 

prosecutor  some  gnevous  bodily  harm.  though  the  cut 

The  prisoner  aild  one  John  Shaw  6n  the  night  of  «»%ht,aiui 

*  o  not  m  a  vital 

the  10th  January,  1825,  entered  the  yard  of  William  part;  the  que*. 
Headletf  with  intent  to  break  opien  the  stable  and  steal  whatthT' 
his  goods.     Headley  being  called  up  by  Cambt^idge,  ^^""^ "» *>jjt 
who  was  one  of  his  servants,  found  the  stable  had  beeil  was  intended* 
attempted,  and  the  door  €ut  in  such  a  manner  that  the  founTat-^ 
bolt  was  exposed  atid  naked,  and  found  Hunt  and  tempting  to 
Shaw  concealed  in  the  yard.  A  little  steel  instrument  loi^Tn  thr 
was  found,  by  which  the  door  of  the  stable  appeared  n>gnt»anyone 

'*  ^      ^*  may  appre- 

to  have  been  cut,  and  some   housebreaking  instrii-  hend  and  de- 
ments near  the  spot  where  the  prisoners  were.  Head-  ^he  Mn"be 
Itff  t»ok  the  priiioner  Hunt  and  Shaw  into  custody,  carried  before 
and  carried  them  into  the  kitchen  about  three  o'clock  *  ^^^ 
in  the  morning.   The  prisoner  Hunt  asked  if  he  might 
have  some  refreshment,  and  the  prosecutor  ordered  his 
serVant  to  get  sonie,  which  he  did,  and  laid  the  refresh- 
ment, with  two  knives,  on  the  table.     Headley  was 
idtting  between  Hunt  and  Shaw  ;  wheti  Hunt  got  up 
very  quietly  and  took  one  of  the  knives  f5fom  the  table, 
and  returned  to  his  seat  again,  and  said  to  Headley, 
"I'll  be  revenged  on  you,  let  the  consequence  be  as 
it  will,"  and  held  iip  hi^  hand  with' the  knife  in  it ;  and 
was  about  -making  a '  back-h&fided  stroke  towards 
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1825,  Headley  ;  Headley  vw^eA  ^t  hxm^  and  succeeded  in 
getting  fast  hold  of  him.  Hunt  then  tried  very  hard 
to  get  away  from  Headley^  and  made  a  violent  thrust 
at  his  left  side,  and  the  blade  was  within  five  ^r  six 
inches  of  Headley^s  person.  Having  failed  in  that 
attempt,  the  prisoner  took  the  knife  out  of  his  right 
hand  with  the  left.  Headley  then  let  go  his  right 
hand,  and  took  liold  of  the  prii^oner's  left  hand  with 
both  his.  The  prisoner  then  made  a  desperate 
thrust  at  Headley^^  right  side,  saying,  "  Let  me  have 
my  way."  He  then  made  a  desperate  rush  forward, 
and  cut  Richard  Cambridge^  Headley  still  trying  to 
take  the  knife  from  him,  which  he  at  length  succeeded 
in  doing.  After  this  Hunt  said  he  was  sorry  he  had 
cut  the  wrong  man }  that  he  intended  to  have  cut 
Headley^  and  that  he  would  be  revenged  on  him  some 
time  or  other.  Headley  in  his  examination,  said,  the 
thrust  appeared  to  him  to  be  aimed  at  those  who 
were  assisting  him.  It  appeared  ftpm  the  evidence  of 
Bichard  Cambridge^'  that  he  was  not  aware  that  the 
prisoner  cut  him  designedly,  that  he  did  not  s^e  it;  he 
and  Headley  were  trying  to  take  away  the  knife,  and 
the  cut  happened  in  that  struggle. 

The  cut  was.pn  the  wrist ;  no  surgeon  was  called  to 
prove  the  probable  effect  upon  it,  but  it. did  not  ap- 
pear to  have  been  dangerous,  for  it  got  well  in  about 
a  week« 

The  learned  Judge  had  early  intimated  an  opinion 
that  the  intent  was  not  proved  as  charged  in  the 
three  first  counts,  and  upon  the  fourth  count, 

Pryme  contended,  that  the  prisoner  was  entitled  to 
his  mujuittal  upon  three  grounds.  First,  That  there  was 
no  evidence  of  malice  against  Cambridge^  but  against 
Headley  only,  and  that  upon  this  statute  general 
malice  was  not  sufficient,  as  in  the  case  of  murder, 
but  it  must  be  malice  against  the  particular  indivi« 
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dual,  and  he  cited  the  case  of  Curtis  v.  Hundred  of      1825. 
Godlei/f3  B.  &  C  248.,  where,  on  the  Black  act,  it  was     ^«  v-^ 
held,  there  must  be  malice  against  the  particular  indi-  **"^^®    ^ 
vidual  whose  property  was  burnt 

Secondly,  That  the  prisoner  was  not  lawfully  in 
custody,  there  being  no  wan*ant,  and  an  attempt  to 
commit  felony  being  only  a  misdemeanor. 

Thirdly,  Upon  the  doubt  expressed  by  Mr.  Justice 
Bayley  in  the  case  of  the  King  v.  Akenhead,  Holt, 
N.  P.  C.  470.,  whether  the  injury  done^was  a  griev- 
ous bodily  harm  contemplated  by  the  act,  the  wound 
not  being  on  a  vital  part 

As  to  the  first  objection,  the  learned  Judge  was  of 
opinion,  that  if  the  blow  originated  from  malice 
towards  any  individual,  though  not  the  person  cut,  it 
was  sufficient. 

Secondly.  That  the  attempt  to  commit  the  felony 
being  in  the  night,  Headley  was  justified  in  taking  and 
detaining  the  prisoner  without  a  warrant 

Thirdly.  That  it  appeared  to  be  a  question  for  the 
jury,  with  what  intent  the  thrust  was  made  by  which 
the  cut  ^as.  given,  but  that  out  of  respect  to  the 
doubt  of  the  learned  Judge,  stated  in  the  case  re- 
ferred to,  he  would,  if  the  jury  found  the  intent, 
reserve  the  case  for  the  opinion  of  the  Judges. 

The  jury  found  the  prisoner  guilty,  and  stated, 
that  the  thrust  was  made  with  intent  'to  do  grievous 
bodily  harm,  upon  any  body  upon  whom  it  might 
alight,  though  the  particular  cut  was  not  calculated 
to  do  so. 
The  learned  Judge  respited  the  sentence  till  the 

opinion  of  the  Judges  could  be' taken  on  the  above 
case. 

In  jSa«/er  term,  1825,  the  Judges  (BestL.  C.  J. 
andLf  TTLEDALE  J.  absent)  met  andxronsidered  this  case^ 
and  held  that  general  malice  was  sufficient  under  the 
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1825.  statute,  without  particular  malice  against  the  person 
cut,  and  that  if  there  was  an  intent  to  do  grievous 
bodily  harm,  it  was  immaterial  whether  grievous  bo- 
dily harm  was  done.  The  Judges  were  also  of  opi- 
nion, that  the  prisoner  being  detected  in  the  night, 
attempting  to  commit  a  felony,  might  be  lawfully 
detained  without  warrant,  until  he  could  be  carried 
before  a  magistrate,  (a) 


1825.  REX  V.  JOSEPH  OWEN. 

A  person  waI^  A  HE  prisoner  was  tried  as  a  received  h^fott  Mfj 
i^^o^'ie  to^r^^  JUSTICE  GASELEE,at  the  Old  Bailey  sessions,  February ^ 
ceive  goods  1825,  with  JoA/i  Debenham^  for  stealing  in  the  dwelling 
derate  is^w^  housc  of  Elizabeth  Laddj  clothes  and  watches  above 
ing  in  the  ^^  value  of  forty  shillings,  the  goods  of  JViUiam 
principal.        Henry  TitsrweU. 

Debenham  and  Titstvell  lodged  at  Mrs.  Ladd^s, 
and  slept  in  the  same  room.  On  the  1st  of  January^ 
1825,  about  six  o'clock  in  the  evening,  Debenham^ 
who  had  been  out  all  day,  returned,  and  asked  for  a 
light  to  go  up  stairs  to  his  room^  where  he  re- 
mained about  twenty  minutes,  and  during  that  time 
he  broke  open  TitswelTs  box,  and  stole  the  property. 
Debenham  then  came  down  stairs  and  went  out  In 
the  way  he  gave  the  light  to  Mrs.  Ladd  at  the  doon 
Mrs.  Ladd  saud  that  the  prisoner,  when  he  went 
out  at  the  door,  had  no  bundle  with  him.  She  went 
immediately  up  stairs,  found  the  robbery  had  been 
committed,  and  gave  the  alarm.  Owen;  who  had. 
been  seen  walking  forward  and  backward  opposite  the 
house, .  and  occasionally  looking  up,  and  Debenham 

'  (a)  Vide  Rex  v.  Gittoto,  ante,  85.,  and  the  cafes  there  referred  to« 
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were  seen  together  by  a  patrol  in  a  y^td  at  some  di»-      I8t5. 
tance,  and  on  seeing  the  patrol,  Debenham  made  ofl^ 
but  Owen  was  taken  with  some  of  the  property  upon 
him. 

In  ccmsequence  of  the  landlady  saying  Debenham 
had  no  bundle,  it  was  suggested^  and  the  jury  found 
that  Debenham  threw  the  things  out  of  the  window^ 
and  XbBtOwen  (whose  defence  was,  that  he  had  picked 
up  the  bundle  in  the  street,)  was  in  waiting  to  receive 
theni)  and  they  convicted  Debenham  capitally  of 
stealing,  and  Owen  of  receiving. 

The  learned  Juno£  was  of  opinion,  that  undev 
the  circumstance  of  its  being  Debenham's  own 
room,  and  his  therefore  requiring  no  assistance  to 
commit  the  felony,  the  conviction  of  Owen,  as  re«- 
ceiver,  might  have  been  supported,  if  the  jury 
had  found  that  Debenfiam  had  brought  the  goods 
out,  and  delivered  them  to  Owen ;  but  under  the 
present  finding'  the  learned  Judge  thought  it  at  least 
doubtfiil,  and  respited  the  sentence  on  him  until  the 
opinion  of  the  Ji^does  could  be  taken* 

In  Easter  term,  18S5,  the  JtiDOES  (Best  L.  C.  J. 
and  LiTTLKBALE  J«  absent)  met  and  considered  this 
caw,  and  held  that  the  prisoner  was  a  principal^  and 
Uiat  the  conviction  of  him  as  a  receiver  was  wrong. 


i<».^ii 


REX.  V.  ROBERT  MOSLEY,   AND   BENJA-       1825. 

MIN  MORRILL.  ^— n— ' 

The  prisoners  were  tried  and  convicted  before  Mr.  An  indictmei 
JcBTiCE  HotBOTD,  at  the  Lent  Assizes  for  the  county  ^^l^^^ 

wounds  at  contributing  ijo  the  death,  need  not  state  thdr  length,  depth,  or  bmdth.  Tl 
inrlifations  of  ths  deoeaied  made  on  Uie  day  he  was  wounded,  and  when  he  believed  I 
Aoold  not  lecorer,  held  admissible,  though  he  did  not  die  until  eleven  dajs  afterwards,  ai 
Aeogh  the  augeon  <fid  aot  think  his  case  hopd«iSy  and  continued  to  tefl  him  lo  until  tl 
dqr  of  hu  death, 

VOL.  !•  H 
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18£5.  of  York^  in  the  year  1825,  on  the  following  in* 
^J^r^  dictment  :— 
Cmt.  *  "  Yorkshire  (to  wit).  The  jurors  for  our  Lord  thi 
King,  upon  their  oath  present,  that  Robert  Mofiley$ 
late  of  the  parish  of  JVakefieU  in  the  county  of  ITorAr, 
labourer,  and  Benjamin  MorriUj  late  of  the  same  places 
labourer,  not  having  the  fear  of  God  before  their 
eyes,  but  being  moved  and  seduced  by  the  instigation 
of  the  devil,  on  the  thirtieth  day  (^  September,  in  the 
fifth  year  of  the  reign  of  our  sovereign  Lord  George 
the  Fourth  by  the  Grace  of  God,  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  King,  Defender  of 
the  Faith,  with  force  and  arms  at  the  parish  aforesaid, 
in  the  county  aforesaid,  in  and  upon  one  Jonathan 
Depledge,  in  the  peace  of  God  and  our  said  Lord  the 
King,  then  and  there  being,  feloniously,  wilfully,  and 
of  their  malice  aforethought,  did  make  an  assault, 
and  that  they^  the  said  Robert  Mosley  and  Betyamin 
MorriUy  then  and  there  feloniously,  wilfully,  and  of 
their  malice  aforethought,  did  with  great  force  and 
violence,  pull,  push,  cast,  and  throw  the  said  Jonathan 
DepledgCf  down  unto  and  upon  the  ground  there, 
and  that  the  said  Robert  Mosky  and  Benjamin  Mor^ 
riUf  with  both  the  hands,  and  feet  of  them  the  said 
Robert  Mosky  and  Benjamin  MorriU,  then  and 
there,  and  whilst  the  said  Jonathan  Depledge  was  so 
lying  and  being  upon  the  ground,  him  the  said  Jona- 
than  Depledge  in  and  upon  the  head,  stomach,  breast, 
belly,  back,  and  sides  of  him  the  said  Jono/Aon  Depledge, 
then  and  there  feloniously,  wilfully,  and  of  their  ma- 
lice aforethought^  divers  times  with  great  force  and 
violence,  did  strike,  beat,  and  kick,  and  that  the  said 
Robert  Mosky  and  Benjamin  Morrill,  with  both  the 
hands,  feet,  and  knees  of  them,  the  said  Robert  Mos- 
ky and  Benjamin  Morrill,  and  each  of  them,  theft 
and  there,  and  whilst  the  said  Jonathan  DepUdge 
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was  so  lying  and  being  upon  the  ground  as  aforesaid,       18^5, 
him  the  said  Jonathan  Depledge  in  and  upon  the     ^"^  v  ■/ 
belly,  head,  stomach,  and  sides  of  him  the  said  Jo-       ^^^  * 
natfutn  Depledge,  then  and  there  feloniously,   wil- 
fully, and  of  their  malice  aforethought,  did  witli  great 
force  and  violence  strike,  push,  press,  and  squeeze, 
giving  to  the  said  Jonathan  Depledge,  then  and  there 
as  well  by  the  pulling,  pushing,  casting,  and  throw- 
ing of  him  the  said  JonatJum  Depledge  down  unto 
and  upon  the  ground  as  aforesaid,  and  by  the  strik- 
ing, beating,  and  kicking  of  him  the  said  Jonatlum 
Depledge,    whilst  he  was  so  lying  and  being  upon 
the  ground  as  aforesaid,  in  and  upon  the  head,  sto- 
mach, breast,  belly,  back,  and  sides  of  him  the  said 
Jonathan  Deplete  as  aforesaid,  as  also  by  the  strik- 
ing, pushing,  pressing,  and  squeezing  of  him  the  said 
Jonathan  Depledge^  whilst  he  the  said  Jonatlum  Z>e- 
pikdge  was  so  lying  and  being  upon  the  ground  as 
aforesaid,  in  and  upon  the  belly,  breast,  stomach,  and 
sides  of  him  the  said  Jonathan  Depledge,  with  the 
hands,  knees,  and  feet  of  them  the  said  Robert  Mos- 
ky  and  Beiyamm  Morrill,  in  manner  aforesaid,  se- 
veral mortal  bruises,  lacerations,  and  wounds,,  in  and 
upon  the  belly,  breast,  stomach,  and  sides  of  him  the 
said  Jonathan  Depledge,  of  which  said  several  mortal 
bruises,  lacerations,  and  wounds  the  said  Jonathan 
Depledge,  from  the  said  thirtieth  day  of  September,  in 
the  fifth  year  of  the  reign  aforesaid,  until  the  tenth 
day  of  October,  in  the  same  year  in  the  parish  afore- 
said, in  the  county  aforesaid,  did  languish  and  lan- 
guishing did  live,  on  which  tenth  day  of  October,  in 
the  year  aforesaid,  the  said  Jonathan  Depledge,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  of  the  said 
several  mortal  bruises,  lacerations,  and  wounds  died, 
and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid, 

H   ^ 


100 


CROWN  CASES  RESERVED. 


1835. 


MotLKt'a 

v4MCb 


do  say,  that  the  said  Robert  Mosley  and  Benjamin 
Morrillj  him  the  said  JonatJian  Depledge  in  manner 
and  form  and  by  the  means  aforesaid,  feloniously, 
wilfully,  and  of  their  malice  aforethought,  did  kill 
and  murder  against  the  peace  of  our  said  Lord  the 
King,  his  crown  and  dignity.'' 

On  the  trial  a  question  arose  respecting  the  admis- 
sibility in  evidence  of  certain  declarations,  which  were 
ofifered  and  received  in  evidence,  as  the  dying  declar- 
ations of  the  deceased,  as  to  the  circumstances  attend- 
ing the  commission  of  the  crime,  and  as  to  the  num- 
ber of  the  persons,  by  whom  he  had  been  attacked. 

The  injury  that  caused  the  death  of  the  deceased 
was  done  to  him  on  Thursday  evening  the  SOth  of 
September  lastj  in  consequence  of  which,  he  was. 
brought  home  and  put  to  bed,  and  a  surgeon  )¥aa 
sent  for  on  that  evening,  to  attend  him.  When  the. 
surgeon  arrived,  the  deceased  immediately  complain- 
ed  to  him  of  great  pain  in  his  chest,  and  particularly 
of  his  side,  and  of  great  difficulty  of  breafiiing.  The 
surgeon  continued  to  attend  hint  until  his  death,  which 
took  place  on  the  evening  of  the  lOth  of  October  fol* 
lowing. 

The  sui*geon  in  his  evidence  said,  *<  I  think  the  de^ 
<<  ceased  did  not  speak  to  me  of  his  prospects  of  dying 
<<  during  that  time  ;-~I  thought  his  state  dangerous;-^ 
<<  I  thought  his  complaint  was  of  liiat  nature  that  it 
<*  might  terminate  in  death.  The  last  day  that  I  saw 
"  him,  the  10th  of  October^  I  was  certain  that  he  would 
**  die  that  forenoon ;— I  communicated  to  him  his  state, 
<<  I  told  him  the  case  was  hopeless ; — I  made  no  com- 
<<  munication  to  him  till  then ;— -I  did  not  consider  tho 
«<  case  quite  hopeless  till  then ;— I  always  told  him 
<<  there  was  danger,  but  I  hoped  he  would  be  bet- 
«« tcr  J— I  held  out  hopes  to  him  of  his  recovery  f— 
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«  I  don't  know  whether  he  entertained  hopes  or'  not  j       1825. 
"  —  he  never  expressed  any  opinion  either  of  hope     ^^  v-;^ 
'«  or  apprehension  to  me  ;  —  I  thought  there  was        cwe. ' 
•*  a  probability  of  his  recovering  the  day  before  he 
**  died ;  —  I  at  first  thought  the  probabilities  were 
"  against  him; — I  did  not  communicate  that  to  him." 

In  consequence  of  this  evidence  of  the  surgeon, 
the  learned  Judge  confined  the  counsel  for  the  pro- 
secution,  in  their  examination  of  the  witnessed,  to  en- 
quiries whether  any  and  what  declarations  were 
made  by  the  deceased  on  this  subject,  qfier  the  time 
the  surgeon  made  the  above  communication  to  him 
of  his  hopeless  state,  but  no  such  subsequent  declar- 
ations could  be  proved. 

This  failing,  it  became  material  to  enquire  further 
as  to  the  prior  hopeless  state  of  the  deceased,  and  his 
consciousness  of  it  from  the  commencement  of,  or 
during  his  illness,  in  order  to  ascertain  whether  de* 
clarations,  alleged  to  have  been  made  by  him  during 
his  illness,  but  prior  to  the  above  communication  to 
bim  by  the  surgeon,  were  admissible  in  evidence  or 
not. 

To  this  point  a  witness,  of  the  name  of  Ann  New" 
ton,  stated,  ^*  that  she  was  sent  for  to  the  deceased 
"  on  the  evening  of  the  30tb  of  September,  near  eight 
^  o'clock  ;— that  he  was  in  a  very  ill  state  indeed ;  — 
'*  that  he  said  he  was  robbed  and  killed ;  —  that  he 
<«  should  not  get  the  better  of  it ;  —  that  she  assisted 
^  in  putting  him  to  bed,  and  continued  to  attend  him 
^  till  his  death ;  —  that  during  that  time  he  spoke  of 
**  dying,  and  said  he  would  not  continue  long,  a  few 
^  days  would  finish  him ;  this  he  said  about  Tues- 
*<  dcof  ;  -^  that  he  complained  all  along  he  was  sure  he 
^  would  not  get  better ;  —  that  he  all  along  said  he 
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1S90.      **  never  would  get  better;  —  that  he  never  missed 
•^■'  V  ■■■  ^     "  saying  so  one  day  before  the  latter  end.*' 
Cu$.  T^i^  witness  also  stated,  **  that  the  deceased  was  68 

<<  years  of  age,  and  was  in  a  very  good  state  of  health 
**  considering  his  years ; — that  she  was  a  nurse  accus- 
<<  tomed  to  attend  sick  people,  and  very  often  found 
<*  them  low  spirited,  and  had  known  many  persons  say 
"  they  should  never  get  better,  who  have  got  better ; 
<*  -—that  the  deceased  talked  in  that  way; — that  about 
^*  the  Tuesday  before  his  death  lie  said  he  should  not 
**  continue  many  days ;  —  that  it  was  before  that  lie 
**  told  her  all  about  it;  —  that  the  first  night  he  said  he 
'<  should  not  get  better,  and  he  continued  to  say  so 
"  till  the  last  day/' 

On  this  evidence,  it  was  objected  for  the  prisoners, 
that  a  sufficient  foimdation  was  not  laid  for  receiv- 
ing evidence  of  the  deceased's  declarations,  made  on 
the  Thursday  evening,  the  30th  of  September^  re- 
specting the  circumstances  that  took  place  in  the 
robbing  of  him  tliat  evening,  and  that  caused  his 
deaths  or  made  afterwards  during  illness,  and  pre- 
vious to  the  surgeon's  notifying  to  him  his  hopeless 
state  as  above  mentioned.  The  learned  Judge  was 
disposed  not  to  receive  such  evidence  unless  he 
should  be  pressed  to  do  it,  in  which  case  he  declared 
lie  should  reserve  the  question,  as  to  the  propriety  of 
his  so  doing  for  the  consideration  of  the  Judges. 

This  evidence  being  pressed  upon  the  learned 
Judge,  with  an  intimation  that  the  prosecutor's 
counsel  tliought  the  proof  would  otherwise  be  in- 
sufficient for  the  conviction  of  the  prisoners,  the 
learned  Judge  received  evidence,  of  the  deceased's 
declaration  respecting  the  circumstances  above  al- 
luded to,  made  by  him  after  he  was  on  that  Thursday 
evening  brought  home,  and  had  said  that  he  was 
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fobbed  and  killed,  and  should  not  get  the  better  of 
«  it ;  and  also  at  different  times  afterwards  during  his 
iUnesSy  and  previous  to  the  surgeon's  communications 
to  him  of  his  hopeless  state,  as  above  mentioned }  and 
upon  that  and  other  evidence  the  prisoners  were  con^^ 
victed  of  the  murder. 

Upon  the  conviction  taking  place,  the  prisoner's 
counsel  moved  in  arrest  of  judgment.  It  was  urged 
that  the  indictment  was  insufficient  in  stating  only 
that  there  were  several  mortal  bruises,  lacerations, 
and  wounds  on  several  parts  of  his  body,  (there  stated) 
of  which  several  mortal  bruises,  lacerations,  and 
wounds  he  languished  and  died;  that  a  consider- 
able degree  of  certainty  was  necessary  in  the  state-^ 
ment  of  the  wounds  on  the  face  of  the  indictment, 
and  of  the  situation,  length,  &c.  of  each ;  that  it  is 
necessary  to  describe  the  particular  parts  of  th6  body; 
on  which  the  wound  or  wounds  is  or  are  alleged  to  be  $ 
that  charging  a  wound  to  be  inflicted  on  the  side,  or 
sides  of  a  man  is  bad,  without  more  particularity,  and 
non  constat  whether  it  is  to  be  taken  to  be  the  side  or 
sides  of  the  body,  or  of  the  head,  or  of  any,  and  what 
limb ;  that  the  indictment,  according  to  ancient 
forms,  should  have  so  stated  the  fact  as  that  you 
might  place  your  finger  on  the  part  of  the  body  where 
the  wound  is  described  to  be ;  that  this  is  still  requi-^ 
site,  although  a  conviction  may  take  place  on  evi« 
dence  varying  from  it,  as  the  particulars  ought  to  be 
stated  accurately  according  to  what  the  facts  are 
supposed  to  be,  for  the  previous  information  of  the 
Court,  and  party  charged,  with  a  view  to  a  due  inves- 
tigation ;  and  in  order  that  it  might  appear,  by  such 
statement  of  particulars,  that  a  due  enquiry  had  been 
made  by  the  grand  jury,  or  coroner's  inquest,  as  to 
these  circumstances^  before  a  party  should  be  put  tb 
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18S5.  undergo  the  pain  and  peril  of  a  trial,  and  that  the 
ficts  ought  not  to  be  wantonly  or  purposely  varied 
from  in  such  statement ;  2  Hale  P.  C.  185, 186.  was 
cited :  and  it  was  observed  that  Lord  Hale  states  the 
authorities  tiiat  require  these  particularities  of  state- 
ment, and  considers  them  as  requisite  in  law,  in  the 
very  same  pages,  in  which  he  also  states  and  admits, 
that  a  conviction  may  take  place,  though  they  be  va- 
ried from  in  proof. 

Upon  these  objections,  the  learned  Judge  respited 
the  judgment  until  the  next  assizes,  in  order  to  take 
the  opinion  of  the  Judges,  as  well  upon  the  admissi- 
bility o£  the  evidence,  as  upon  the  validity  of  the  in- 
dictment. 

.  The  Judges  met  twice  for  the  purpose  of  consider* 
ing  this  case ;  and  at  the  second  meeting,  in  lYimty 
term,  182.1,  the  majority  of  the  Judges,  viz.  Gase- 
I.BB  J.»  HuLLOcK  B*,  Gaerow  B»,  Bubrough  J., 
Pa^kJ.,  Batley  J.,  Graham  B»,  Alexander  L.C.B., 
Best  L.  C.  J.,  and  Abbott  L.  C.  J.,  held  the  coh-» 
viction  right,  it  appearing,  in  several  old  precedents, 
viz.  East.  JEntr.  263. 382^  Co.  Entr.  355.,  West.  Symb. 
117. 151. 153, 154, 155. 235.260. 261.,  that  the  length, 
depth,  and  breadth  of  the  wounds  were  not  stated,  and 
also,  that  Mr.  Justice  Lawrence  had  instructed  the 
derk  of  assize  of  the  O^tf&rd  circuit  to  omit  these 
particulars  where  there  were  more  wounds  than  one^ 
and  that  his  instructions  had  been  followed.  The 
Judges  held,  that,  although  they  might  have  felt 
great  difficulty  had  the  precedents  been  uniform, 
yet,  as  there  were  precedents  against  the  ob^ 
jection,:  they  might  consider  whether  common  sense 
required  a  statement  of  these  particulars;  and  as 
the  statement,  if*  introduced,  need  not  be  proved, 
they  thought  it  unnecessary.     Littxedajle  J.  and 
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HoLROYD  J,  differed  from  the  rest  of  the  JaDGEs,  1825. 

and  thought  the  indictment  invalid,  (a)  ^*  v-/ 

The  Judges  were  unanimously  of  opinion  that  q^  ' 
the  dying  declarations  of  the  deceased  were  properly 
received  in  evidence. 


(a)  Vide  Tremaines  Ent.  10.  Staundf.  78.  b.  79.  a.  4  Co.  40. 5. 
41.  5  Co.  120,  121.  b.  122.  Cro.  Jac.95.  Starkie's  Crim.  Lato, 
S75.  380.     ArM.  Crim.  Law,  21 1. 


REPORTS 
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&c.  &c,  &c. 


REX  V.  JOHN  WILLIAMS.  I825. 

The  prisoner  was  tried  before  Mr.  Justice  Little-  On  an  indict-' 
DALE,  at  the  summer  assizes  for  the  county  of  Com-  ^^,^c^^a) 
ivall,  in  the  year  1825.  for  J^ling  . 

The  first  count  of  the  indictment  charged  die  pri-  tenttoTteaT" 
soner  with   stealing    three  sheep,   the  property   of  ^7**^^^f 
Henry  Blake.     The   second  count  was  for  killing  kiUingwithin 
the    sheep,  with  intent  to  steal  the  whole  of  the  jSrtiTMiffi- 
carcases.  ^®°*  *^  ^P" 

port  the 
charge. 
Qfutre,  Whe- 
,        ther  merely 
(a)  This  act  is  repealed  by  7  &  8  G.  4.  c.  27.,  and  the  following  removing  a 

proYision  substituted,  by  7  &  8  G  .4.  c.  29.  s.  25. :  —  And  be  it  fur-  live  sheep,  for 

ther  enacted,  That  if  any  person  shall  steal  any  horse,  naare,  2lli'^*"?^h 

gelding,  colt,  or  filly,  or  any  bull,  cow,  ox,  heifer,  or  calf,  or  any  intent  to  steal 

ram,  ewe,  sheep,  or  lamb,  or  shall  wilfully  kill  any  of  such  cattle,  part  of  the 

with  intent  to  steal  the  carcase  or  skin,  or  any  part  of  the  cattle  ca^cMe*.^  an 

,  m      ,        asportation, 

80  killed;  every  such  offender  shall  be  guilty  of  felony,  and  bemg  under  14  G.s. 

convicted  thereof  shall  suffer  death  as  a  felon.  c.  6.  of  the  live 

VOL.  I.  I  ^ 
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1825*  ^*  appeared  in  evidence  that  the  sheep  were  in  the 

>^v  m9  field  of  the  prosecutor  on  the  evening  of  the  4th  of 
^^^e**'*  ifcftiy,  and  early  the  next  morning  they  were  found 
killed  and  cut  open,  and  the  inside  and  entrails  taken 
out,  and  the  tallow  and  inside  fat  taken  away,  and 
the  fat  cut  off  the  b&cks  of  two  of  them  and  also 
taken  away,  but  the  fat  on  the  back  of  the  third  was 
left  The  carcases  of  the  sheep  were  left,  and  were 
found  lying  in  the  gripe  of  the  hedge,  in  the  same 
field  where  the  live  sheep  had  been ;  the  entrails  and 
guts  which  remained  after  the  tallow  and  inside  fat 
had  been  cut  out,  were  also  left:,  and  were  found  in 
the  adjoining  field. 

There  was  evidence  given  of  what  occurred  on 
the  5th  of  May^  which  was  quite  sufficient  to  satisfy 
the  Jury  and  the  learned  Judge,  that  the  prisoner  had 
killed  the  sheep  and  stolen  the  fat ;  but  as  the  car- 
cases of  the  sheep,  and  the  entrails  and  guts,  after 
cutting  away  the  tallow  and  fat,  were  left,  the  learned 
Judge  thought  the  second  count,  which  was  for  kill- 
ing the  sheep  with  intent  to  steal  the  whole  of  the 
carcases,  could  not  be  supported,  and  that  the  intent 
ought  to  have  been  stated  to  steal  part  of  the  car- 
cases, inasmuch  as  the  14  6r.2.  c.6.  specifies  both 
intents,  i.e.  stealing  the  whole  of  the  carcases,  or  any 
part  of  the  carcases  j  and  the  cutting  out  the  inside 
fat  is  one  of  the  offences  stated  in  the  recital  of  the 
clause  in  the  statute.  Vide  the  cases  of  Rex  v. 
M^Dermotj  (Russ.  &  Ry.  C.  C.  R.  356.),  and  Rex  v. 
D^/i  (Russ.  &  Ry.  C.C.R.  365.),  that  if  a  statute 
uses  words  in  the  alternative,  so  as  to  distinguish 
between  them,  the  distinction  must  be  attended  to  in 
the  indictment 

The  count  for  stealing,  the  learned  Judge  also,  in 
the  absence  of  any  case  to  the  contrary,  was  disposed 
to  think  was  not  supported  ^  for  the  before-mentioned 
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statute  having  taken  away  clergy  from  such  as  drive      iBStS. 
away  or  steal  sheep,  and  having,  in  the  same  clause^     s^^w^ 
made  it  a  capital  offence  to  kill  sheep  with  intent  to    ^'^i^^' 
steal  the  whole,  or  any  part  of  the  carcase,  the  diivf* 
ing  away  or  stealing,  mentioned  in  the  statute,  does 
not  appear  such  a  removal  of  the  sheep  as  is  made 
merely  for  the  purpose  of  killing  on  the  spot,  but  it 
must  be  such  a  removal  as  is  made  for  the  purpose  of 
actually  getting  the  sheep  in  a  live  state  into  a  man's 
complete  possession  and  dominion ;  for  if  it  were 
otherwise,  the  clause  in  the  act  of  Parliament  about 
killing  would  have  been  quite  unnecessary ;  and  so 
would  also  the  practice  which  has  generally  prevailed, 
of  inserting  counts  in  indictments  for  killing  mth 
intent  to  steal  the  whole,  or  part  of  the  carcase. 

In  the  cases,  in  which  a  slight  removal  of  the  article 
has  been  held  to  amount  to  larceny,  there  has  always 
been  an  intent  to  steal  the  article  itself,  but  the  thief 
has  been  prevented  from  getting  the  complete  posses- 
sion of,  and  dominion  over  it ;  and  if  it  was  not  held 
larceny,  there  would  be  a  failure  of  public  justice. 
But  here  there  was  no  intention  in  the  removal  to 
drive  away,  or  steal  the  living  sheep  ;  but  the  intent 
in  the  removal  was  to  commit  another  offence  of 
which  he  might  be  capitally  convicted,  and  there 
would  be  no  failure  of  public  justice,  if  persons  were 
not  held  to  be  guilty  of  stealing  the  live  animal, 
because  if  the  indictment  was  properly  prepared  they 
might  still  be  convicted  of  a  capital  offence. 

In  all  the  cases  where  a  slight  removal  has  been 
held  larceny,  there  was  evidence  given  of  an  actual 
removal,  and  how  it  was  done ;  but  here  there  was  no 
evidence  of  the  removal  of  the  sheep  in  a  live  states 
and  the  removal  after  their  death  would  not  support 
a  count  for  stealing  sheep,  which  must  be  intended 

I  « 
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1825'      ^  ^^  ^^^  sheep.    Rex  v.  Edwards.   Russ.  &  Ry« 
v^.^-^     C.C.R.  497- 

WniJtAMB^s  It  did  not  appear  here  how  or  in  what  place  they 
were  killed;  they  might  have  been  struck  on  the 
head  with  such  an  instrument  as  butchers  use  in  kill- 
ing animals  by  striking  on  the  head,  or  killed  with  a 
knife,  so  as  to  occasion  instant  death  on  the  spot, 
without  any  removal  of  the  sheep  in  a  live  state ;  and 
the  removal  necessary  to  enable  the  prisoner  to  cut 
open  the  sheep  and  take  out  the  inside  fat,  and  also 
to  cut  the  fat  off  the  backs,  may  not  have  been  made 
until  the  sheep  were. dead. 

But  Rawlins^s  case,  2  East.  P.  C.  6I7.  and  2  Russ. 
1180.  appears  contrary  to  the  opinion  which,  without 
that  case,  the  learned  Judge  would  have  entertained. 
The  doctrine,  however,  in  RcPwUns^s  case,  as  applica- 
ble to  sheep,  was  not  satisfactory  to  the  mind  of  the 
learned  Judge,  and  he  thought  it  deserved  to  be 
reconsidered. 

As  there  was  very  sufficient  evidence  of  the  killing 
with  intent  to  steal  the  fat,  the  learned  Judge  directed 
the  Jury  to  find  the  prisoner  guilty,  but  desired  them 
to  say,  whether  they  were  of  opinion  that  he  killed 
the  sheep  with  intent  to  steal  the  whole,  or  part  of 
the  carcases;  and  the  Jury  found  him  guilty,  and 
also  found  that  he  killed  the  sheep  with  intent  to  steal 
part  of  the  carcases  only,  and  not  with  intent  to  steal 
the  whole  of  the  carcases. 

But  the  question  of  removal  under  the  first  count 
was  not  put  to  the  Jury  to  find  particularly. 

The  learned  Judge  respited  the  judgment,  as  the 
doctrine  in  RawUns*s  case,  as  applicable  to  sheep 
killed  with  the  intent  mentioned  in  the  act  of  Parlia- 
ment, was  not  satisfactory  to  his  mind,  and  he  thought 
it  required  to  be  reconsidered,  and  therefore  reserved 
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the  points  upon  both  counts  of  the  indictment  for  the      1825. 
consideration  of  the  Judges.  ^m  ^m  / 

In  Michaelmas  Term,  1 825,  the  Judges  met,  and  ^'Si^* 
considered  this  case ;  and 'were  of  opinion  that  t^^e 
3econd  count  was  supported,  and  not  the  first,  a 
removal  whilst  alive  being  essential  to  constitute 
larceny;  and  nine  of  the  Judges  held,  that  the  ofience 
of  intending  to  steal  a  part  was  part  of  the  offence  of 
intending  to  steal  the  whole,  and  that  the  statute 
meant  to  make  it  immaterial  whether  the  intent  ap- 
plied to  the  whole,  or  only  to  part 


REX  V.  SAMUEL  ROWLEY.  1825. 

The  prisoner  was  tried  before  Mr.  Justice  Little-  On  an  indict- 
DALE,  at  the  summer  assizes  at  Bridgewater  in  the  Si^'<^/*^ 
year  1825,  for  perjury  committed  in  giving  evidence  mjttedontha 
on  the  part  of  the  defendant,  in  a  causae  of  Gibbs  v.  causey  it  is  mf- 
Fordj  which  was  tried  at  the  preceding  summer  ^JJe^iy* 
assizes  for  Somerset.  if  awitneM 

The  evidence  given  by  the  prisoner  related  to  an  ^^tion  th« 
accident,  alleged  by  the  prisoner  to  have  happened  to  5^*^^* 
the  plaintiff  in  that  cause,  by  his  falling  out  of  a  gig  ny^  thoogh 
which  was  overturned.  ^^  ]j^ 

The  witness  called  on  the  indictment  for  peijury,  in  writing,  and 
to  prove  the  evidence,  which  was  given  by  the  pri-  ^Jh^UrSnty 
soner  on  the  trial  of  the  cause,  stated,  that  he  heard  ^it  was  Ji 

the  e?idcai06 

and  attended  to  the  evidence  given  by  the  prisoner,  the  detedaBt 
and  that  the  prisoner  swore  that,  &c.  &c.,  stating  SS^^*^^ 
what  the  prisoner  swore  on  the  former  trial.  tamty  dMit  it 

The  witness  on  the  indictment  afterwards  said,  that  ^tbat  pSnt, 
he  took  no  note  of  the  evidence  at  the  trial  j  that  he  JJjJ^^ 

I  3 
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1895.  ^as  confident  these  were  the  words ;  that  it  was  his 
^  ■  ■  V  ■*  ^  duty  to  pay  particular  attention  to  the  evidence,  and 
CiBc.  ^^  ^id  so  because  he  was  clerk  to  the  plaintiff's 
attorney ;  that  he  attended  to  the  defence ;  that  he 
had  not  mentioned  all  that  the  prisoner  said ;  that  no 
other  evidence  was  given  by  the  prisoner  which  qua- 
lified this ;  that  he  had  stated  all  that  was  material  to 
this  inquiry ;  that  he  had  mentioned  all  the  evidence 
of  the  prisoner  relative  to  this  accident  to  the  best  of 
his  recollection.  The  witness  would  not  swear  that 
he  had  stated  all  that  fell  from  the  prisoner,  but  he 
would  swear  that  there  was  nothing  said  to  qualify 
what  he  stated. 

The  counsel  for  the  prisoner  objected,  that  this  was 
not  sufficient  proof  of  the  evidence  given  by  the  pri- 
soner on  the  former  trial,  and  that  the  whole  of  the 
evidence  given  by  the  prisoner  ought  to  have  been 
proved ;  and  that  though  the  witness  had  said  that 
he  had  stated  all  that  related  to  the  accident,  and 
that  it  was  not  qualified  by  any  thing  else  that  the 
prisoner  said,  yet  that  was  only  the   judgment  of 

.     .  the  witness :    and  that  the  whole  of  the  evidence 

should  be  proved,  that  the  Jury  might  judge  whether 
any  thing  else  which  was  said  by  the  prisoner  related 
*  to  the  subject ;  and  they  referred  to  2  Chitty's  Cri. 
*  Law,  312.  who  refers  to  the  King  v.  Jones^  Peake's 
N.  P.  C.  37.,  and  to  the  King  v.  DowUng,  ibid.  I70.  j 
and  also  stated  that  Lord  Giffbrd  had,  in  a  cause  tried 
before  him  as  Recorder  of  Bristol  laid  down  the  law 
to  the  same  effect  as  Lord  Kenyon. 

The  learned  Judge  thought,  the  evidence  given  by 
the  witness  was  primdjacie  sufficient  to  prove  that 

*       .  part  of  the  indictment  which  stated  what  the  prisoner 

swore  on  the  former  trial ;  and  that  if  there  was  any 
any  thing  else  material,  sworn  by  the  prisoner  on 
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the  former  trial,  the  prisoner  might  prove  it  on  his      lftt5. 

part.  •  "n^^M 

No  evidence  was  given  on  the  part  of  the  prisoner 
to  vary  this,  and  the  prisoner  was  convicted,  and  the 
learned  Judge  passed  sentence  upon  him  of  a  yearns 
imprisonment,  as  he  had  no  doubt  upon  the  point ) 
but  he  thought  it  rigbt  to  submit  the  case  to  the  con^ 
sideration  of  the  Judges,  as  there  seemed  to  be  autho- 
rities the  other  way. 

In  Michaelmas  Term,  1825,  the  Judges  met  aad 
considered  this  case ;  and  held  that  the  evidence  was  « 
sufficient  for  the  Jury ;  and  they  having  fouod  the 
defendant  guilty,  the  conviction  was  right 


REX  V.  MATTHEW  KELLY.  1885, 

The  prisoner  was  tried  before  Mr.  Justice  Bayley,  In  an  indict- 
at  the  summer  assizes  for  the  county  of  Lancaster  in   ^'"    ^^ 


the  year  1825,  for  the  murder  of  John  Warn;  but  ![^2n_^ 
the  case  upon  the  evidence  was  a  clear  case  of  man-  is  imockiiif  m 

slaughter  only.  SuTSwlSr 

The  charge  both  upon  the  indictment  and  the  in-  ^ipM  a  mam 
quisition,  was,  that  the  prisoner,  with  a  certain  piece  ^ImiK and 
of  brick,  which  he  then  and  there  held  in  his  right  i^lSJ^l 
hand,  struck  and  beat  the  deceased,  thereby  giving 
to  him  with  the  piece  of  brick  aforesaid,  one  mortal 
wound  and  fracture,  of  which  he  died.  be     ^^^^^ 

It  appeared  probable  upon  the  evidence,  not  that  ^L^^wt 
the  prisoner  struck  with  tihe  piece  of  brick,  but  that  JJJJJ!  4^*  . 
the  prisoner  struck  with  his  fist,  and  that  the  deceased  ^MA  ii#Ml 

struck  a  mortal  blow,  will  not  be  sufficient,  especially  if  there  be  no  ttoHMeJH  ml  tll9 
prisoner  knocked  the  deceased  down  on  the  ground. 

I  4 
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1825      fell  from  the  blow  upon  the  piece  of  brick,  and  that 
^^J^^     the  #Edl  upon  the  brick  was  the  cause  of  the  death. 
Case.       The  Jury  found  that  this  was  the  case. 

As  neither  the  indictment  nor  the  inquisition  con- 
tained any  charge  of  throwing  the  deceased  down, 
the  learned  Judge  inclined  to  think  the  evidence  did 
not  correspond  with  the  charge ;  but  as  the  point 
might  arise  again  in  a  more  serious  case,  he  thought 
it  desirable  to  submit  it  to  the  consideration  of  the 
Judges,  and  made  an  order  for  bailing  the  prisoner. 
In  Michaelmas  Term  the  Judges  met  and  consi- 
dered this  case,  and  were  unanimously  of  opinion  that 
the  means  of  death  were  not  truly  stated,  and  a 
pardon  as  to  that  charge  was  recommended,  (a) 


1825.'  REX  V.  WILLIAM  C  ADM  AN. 

A  at 

To  coDftitote  The  prisoner  was  tried  before  Mr.  Justice  Jervis, 

admmitteriiig  acting  for  the  Chief  Justice  Mr.  Warren,  and  also 

^^,J^  before  SirGiFFiN  Wilson,  Knight,  the  Chief  Justice's 

•ubrtMice^  deputy  at  the  great  sessions  for  the  county  of  Mont- 

^51^1^1^'''  gomery,  on  the  8th  of  August,  1825,  on  an  indictment 

tome  of  ^  founded  on  the  43  G.  3.  c.  58.,  for  having  on  the  1st 

nozioai  iob.  of  Juli/,  6  G.  4.,  administered  white  arsenic  and  sul- 

S^S'or'*  phsLteofco]ppev  to  Elizabeth  Davies,  single  woman,  with 

•fftied  to  the  intent  to  murder  her,  against  the  form  of  the  statute. 
iSiomitisacU      The  indictment  consisted  of  six  counts;  the  three 

J^*^.-  first  of  which  stated,  that  the  prisoner  administered 

H^ifaopart  fo  and  caiised  to  be  administered  to  and  taken  by 
^BelSSo?"  the  said  Elizabeth  Davies  the  said  poison,  which  was 

li  anj  part  if — — ' — ' 

tikeiiyit  it  not 

necettUT  that  (a)  Rex  v.  Thompson,  infra,  p.  1S9. 

kthoBlabe 

swallowed. 
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difierently  described  in  the  several  counts ;  and  the      1825. 
three  last  counts  diiBTered  from  the  three  first,  only  as     ^■"^*7' 
far  as  is  here  material,  in  stating  that  the  prisoner       .Caie. 
administered  the  said  poison  to  the   said  Elizabeth 
DavieSj   omitting  to  state  that  he  caused  it  to  be 
administered  to  and  taken  by  her. 

The  substance  of  the  case  was  as  follows  :  —  The 
prosecutrix,  Elizabeth  Davies,  had,  in  September  ISiS, 
a  child  by  the  prisoner,  who  had,  contributed  to  its 
support  tQl  March  18^,  when  he  ceased  to  do  so,  in 
consequence  of  which  the  prosecutrix  went  before 
two  magistrates,  to  swear  to  the  father  of  the  child* 
The  prosecutrix  did  not  see  the  prisoner  from  that 
time  till  Sunday  the  26th  June,  when  he  called  her 
out  of  her  bed  about  twelve  o'clock  at  night,  under 
pretence  that  he  wanted  to  tell  her  that  he  would  get 
the  banns  for  their  marriage  put  out  to  be  published 
on  the  following  Sunday^  and  he  then  gave  her  a 
small  sweet  cake,  and  five  or  six  cherries,  telling  her 
to  give  them  to  the  child,  and  not  to  let  any  one  see 
them,  and  said  that  he  would  call  again  about  the 
same  hour  on  the  following  Friday,  and  desired  that 
she  would  let  him  in  when  he  knocked.  She  took 
the  cake  and  cherries,  and  put  them  on  a  cupboard, 
by  the  side  of  her  bed,  until  the  following  morning, 
when,  observing  something  white  like  flour  on  the 
cherries,  she  put  her  tongue  to  one  of  them,  and 
found  that  it  tasted  very  nauseous,  and  as  if  it  was 
salted ;  she  also  put  her  tongue  to  the  cake,  which 
was  wet  throughout,  and  found  that  it  had  the  same 
bad  taste ;  she  therefore  did  not  give  them  to  the 
child,  but  immediately  afterwards  buried  them  in 
a  dunghill. 

On  Friday  the  1st  of  July ,  about  twelve  o'clock  at 
nighty  the  prisoner  came  again,  according  to  his  ap- 
pointment, to  the  house  of  the  prosecutrix,  and  after 
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1825.  talking  about  marrying  the*  prosecutrix,  and  promise 
\,*'^^™/  ing  to  put  out  the  banns  for  their  marriage  to  be 
published  on  the  following  Strnday^  he  enquired 
about  the  child.  The  prosecutrix  asked  him  whether 
he  loved  the  child ;  he  said  he  did,  and  asked  her 
what  sign  she  had  seen  to  the  contrary.  She  said 
she  had  seen  sign  enough,  and,  after  a  great  deal  of 
pressing,  told  him  of  the  appearances  upon  the  cake 
and  cherries,  and  what  she  had  done  with  them* 
He  then  told  her  there  was  no  more  upon  them, 
than  there  was  in  the  cake  which  he  held  in  his  hand, 
pulling  out  of  his  pocket  a  white  bread  cake,  which 
he  offered  her,  and  begged  her  to  eat,  but  she  declined 
taking  it.  He  then  pinched  off  a  piece  of  the  outside 
of  the  cake,  and  affected  to  eat  it,  but  whether  he  did 
eat  it  or  not  she  could  not  tell ;  he  then  pinched  off 
another  bit  from  the  outside  of  the  cake,  and  gave  it 
to  her  to  eat,  and  she  took  it  and  put  it  into  her 
mouth,  but  spit  it  out  again,  and  did  not  swallow  any 
pari  of  it.  Afterwards  he  gave  her  the  cake,  and 
pressed  her  again  to  take  it  and  eat  it  then,  saying 
that  she  need  not  be  afraid  to  eat  it,  as  she  had  seen 
that  he  had  eaten  some  of  it,  and  after  a  great  deal  of 
solicitation  she  took  it  from  the  prisoner,  and  put  it 
on  a  box ;  and  said  she  would  eat  it  in  a  short 
time.  He  then  left  hen  She  kept  the  white  bread 
cake  by  her  till  the  following  Monday,  when,  observ- 
ing that  there  was  something  blue,  and  also  a  white 
powder  like  flour  in  the  middle  of  it,  she  showed 
it  to  some  other  persons,  and  on  the  next  day  she 
went,  by  their  advice,  before  a  magistrate,  who  had 
the  cake  examined  by  two  medical  gentlemen,  and 
upon  examination  it  appeared  to  have  been  broken 
open  whilst  new,  and  to  have  had  sulphate  of  copper 
and  arsenic  introduced  into  the  middle  of  it,  and  then 
to  have  been  pressed  together  again.     Some  of  the 
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substances  in  this  cake  were  afterwards  analysed,  and .     i825. 
some  were  also  reduced  to  a  metallic  state,  and  found     *  ■  y  *■  ^ 
to  be  oxide  of  arsenic,  and  sulphate  of  copper,  the     ^^l^i^f^ 
first  of  which  was  proved  to  be  a  deidly  poison,  and 
the  other  to  be  a  poison  in  certain  circumstances, 
and  at  all  events  to  be  a  noxious  and  destructive 
substance. 

The  testimony  of  the  prosecutrix  was  fully  con- 
firmed in  a  great  variety  of  circumstances  ;  and  the 
jury,  to  the  perfect  satisfaction  of  the  Court,  found 
the  prisoner  guilty.  But  the  counsel  for  the  pri* 
soner,  having  urged  an  objection  which  had  previ- 
ously occurred  to  the  Court,  and  was  noticed  in  the 
charge  to  the  grand  jury  as  matter  of  doubt; 
namely,  that  in  order  to  bring  the  case  within  the 
meaning  of  the  statute  of  the  43  G.  3.  c.  58.,  it  was 
not  enough  that  the  poison  should  be  delivered  to  the 
person  intended  to  be  poisoned,  for  the  purpose  of 
being  taken  by  such  person,  but  that  it  ought  to  be 
proved  to  have  been  swallowed  by,  or  taken  into,  the 
stomach  of  the  person  intended  to  be  poisoned ;  the 
Court  did  not  pass  sentence  upon  the  prisoner,  but 
deferred  doing  so  until  the  ensuing  Great  Sessions,  in 
order  that  the  opinion  of  the  twelve  learned  Judges 
might  be  taken  upon  the  question,  whether,  under 
the  circumstances  of  this  case,  the  offence  of  which 
the  prisoner  was  convicted  was  complete  within  the 
words  of  the  statute  of  the  43  G.  3.  c.  58. 

In  Michaelmas  Term,  1825,  the  Judges  met  and 
considered  this  case  ;  and  they  seemed  to  think  swal- 
lowing not  essential ;  but  they  were  of  opinion^  that 
a  mere  delivery  to  the  woman  did  not  constitute  an 
administering,  and  that  upon  a  statute  so  highly 
penal  they  ought  not  to  go  beyond  what  was  meant 
by  the  word  administering  ^  and  a  pardon  was  there- 
fore recommended. 
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1826.        REX  V.  WILLIAM   OWEN  and   WILLIAM 
^ — ^^  PRICKETT. 

If  an  indict-  1  he  defendants  were  tried  and  convicted  before 
57  gJlc.9o.,  Mr.  Baron  Hullock,  at  the  winter  gaol  delivery  for 
^Swf^whfch  *^^  County  of  Esses,  in  the  year  1825,  on  an  indict- 
the  defendant  ment,  the  first  count  of  which  charged  them  with 
JJjJJ^'^y  unlawfully  entering,  on  the  28th  of  November^ 
giving  it  a  6  G.  4.,  at  the  parish  of  NavestocJcj  a  certain  wood 
stating  who  there  situate,  "called  the  Old  Walk,  of,  and  be- 
^!ci^\^a  ^ongLUffio,  and  then  in  the  occupation  of,  John  James 
mistake  in  the  Earl  of  Waldegrovey^^  with  intent  illegally  to  destroy, 
fiJ2*;  though  take,  and  kill  game ;  and  being  found  therein  at 
itisnotneces-  niffht  armed  with  guns  and  bludgeons. 

sarv  where 

the  name  of  The  indictment  contained  five  other  counts  :  the 
occu^ofAe  second,  third,  and  fourth  were  substantially  the  same 
dose  is  stated,  as  the  first ;  the  two  last  were  for  entering,  &c.  an 
name  ^  the  enclosed  grouud  (without  giving  it  a  name)  of,  and 
dosealsov       belonging  to,  and  then  in  the  occupation  of,  John 

FothergilU  Esq.  with  the  like  intent.     Upon  these 
two  counts  no  evidence  was  offered. 

The  offence  was  clearly  established  by  evidence. 
It  was  proved  that  the  wood  in  question  was  the 
property,  and,  at  the  time  of  the  transaction,  in  the 
actual  occupation  of  the  Earl  Waldegrave ;  but  it 
was  also  proved  that  the  wood  had  always  been 
called  the  Long  Walk,  and  had  never  been  called  or 
known  by  the  name  of  the  Old  Walk. 

Upon  this  evidence  it  was  objected,  on  the  behalf 
of  the  defendants,  that  there  was  a  fatal  variance 
between  the  proof,  and  the  allegation,  in  the  first 
count  of  the  indictment. 

The  learned  Judge  reftised  to   stop  the  case, 
^inking,  at  the  time,  that  as  the  words  **  caUed  the 
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Old  Walkf^*  might  have  been  entirely  omitted,  with-       1826. 
out  prejudice  to  the  indictment,  they  might  be  re-     ^"-v  — ^ 
jected  as  surplusage,  inasmuch  as  there  was  an  ample         ^^ 
description  of  the  wood  in  the  subsequent  part  of  the    P^c^tt's 
allegation.     The  learned  Judge,  however,  told  the 
prisoner's  counsel,  that   if,   upon  consideration,  he 
should  entertain  any  doubt  upon  the  point,  he  would 
submit  it  to  the. consideration  of  the  learned  Judges. 

The  Jury  convicted  the  defendants,  and  the 
learned  Judge  passed  sentence  upon  them  ;  but  sub- 
mitted the  case  to  the  consideration  of  the  Judges. 

At  a  meeting  of  the  Judges  in  Hilary  Term, 
1826,  the  variance  was  held  fatal,  and  the  conviction 
wrong,  (a) 


REX  V.  JACKSON.  J826^ 

_  « 

The  prisoner  was  tried  before  Mr.  Seijeant  Arabin,  ifapawn- 
at  the  Old  Bailey  December  Sessions,  in  the  year  broker's  ser- 

^  *^  '  ^  vant,  who  has 

1825,  for  stealing,  in  the  dwelling-bouse  of  Philip  a  general 
Lawton,  a  diamond  broach,  a  diamond  locket,  a  pair  S^'^^SfT 

act  inhisbusi- 

■ — ' ness,  deliven 

up  a  pledge  to 
{a)    Ridley' %  case,    Russ.  &  Ry.  C.  C.  R.  515.     Pye'%  case, .  the  pawner, 

2  East.  P.C.  785.6.     Minion's  case,  ibid.  1021.    H«i%'8  case,   on  receiving  a 
1  Ry.  &  M.  C.  C.  R.  1.  Ricketts  v.  Salxoay,  2  B.  &  A.  363.  Noinell  [hl^^^^^e™ 
▼.  Sandst  2  Roll.  Abr.  677.  which  he  sup- 

(b)  In  doubtful  cases  of  this  description,  it  is  now  safer  to  indict  poses  contain- 
for  the  misdemeanor,  in  obtaining  goods  under  false  pretences,  JJ^^iT    •  gi^ 
under  7  &  8  G.  4*.    c.  29.    s.  53.,  which,  after  subjecting  such   seen  in  the 
offenders  to  seven  years'  transportation,  or  such  other  punishment  pawner's  pos- 
by  fine  or  imprisonment,  or  both,  as  the  Court  shall  direct,  provides,  *?*^°  *"  *  . 
**  that  if  upon  the  trial  of  any  person  indicted  for  such  misdemean-  the  receipt  of 
or,  it  shall  be  proved,  that  he  obtained  the  property  in  question  in  the  pledges 

any  such  mapper  as  to  amount  in  law  to  larceny,  he  shall  not  by  ^^  the  pawner 

,         T.  .  ,   ,       .  .,«;.,  ^   ^  ^ot  lar- 

reason  thereof  be  entitled  to  be  acquitted  of  such  misdemeanor.     ceny.C^) 
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1826.      of  gold  watch-cases,  a  watch-movement,  a  watch* 
J  ^    /     chain,    and  two  seals,  his  property,  amounting  in 
Case.       value  to  34/. 

The  prosecutor  proved  that  he  was  a  pawnbroker 
and  silversmith;  and  that  the  prisoner  had  often 
pawned  goods  at  his  shop,  in  his  dwelling-house  in 
Green  Street^  Leicester  Square. 

A  person  in  the  prosecutor's  employ,  named  jBiir- 
gesSf  and  who  was  proved  to  have  general  authority 
from  the  prosecutor  to  manage  his  business,  stated, 
that  the  prisoner  came  to  the  prosecutor's  shop  on  the 
7th  of  Marchj  and  produced  duplicates  of  property 
previously  pledged  to  the  amount  of  34/.  (viz.  the 
property  laid  in  the  indictment),  and  desired  it  to  be 
brought  up,  and  a  light,  as  he  had  some  diamonds  to 
seal ;  he  then  produced  a  small  packet  of  diamonds, 
which  he  desired  Burgess  to  look  at,  and  to  advance 
the  most  he  could  upon  them.  Burgess  looked  at 
them,  and  agreed  to  advance  160/.  on  them;  and 
having  agreed  to  advance  that  sum,  at  the  request  of 
the  prisoner,  handed  them  over  to  him  to  seal  up, 
which  the  prisoner  did  in  his  presence,  and  then  re- 
turned a  packet;,  which  Burgess  believed  to  be  the 
one  containing  the  diamonds,  it  resembling  it  in  every 
respect  Burgess  put  it  into  his  pocket,  and  then 
opened  the  parcels,  which  were  found  to  contain  the 
property  laid  in  the  indictment,  and  pledged  on  the 
Sd  or  4th  of  March.  Burgess  then  cast  up  the  whole 
amount,  which,  with  the  interest,  was  35/.  2^.,  and 
deducted  it  from  the  160/. ;  he  then  left  the  parlour, 
and  fetched  the  prisoner  the  balance  of  124/.,  in  gold, 
bank  notes,  and  silver,  which,  together  with  the 
goods  pledged  on  the  3d  or  4th  of  Marchy  he  handed 
over  to  the  prisoner  for  the  diamonds  which  he  sup- 
posed he  had  got.  The  packet  so  deposited  with 
Burgess  he  afterwards,  in  June^  opened^  when  it  was 
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found  to  contain  coloured  stones  of  the  value  of  4/.  i826. 
He  stated,  also,  that  he  had  no  authority  from  his  V  ^  -  \ 
master  to  lend  money,  except  upon  pledges  of  au  Case. 
equivalent  value ;  and  that  when  he  delivered  the 
money,  and  also  the  property  stated  in  the  indict- 
ment, he  supposed  he  had  an  equivalent  for  them  in: 
the  diamonds  in  his  pocket.  He  further  stated,  that 
when  he  delivered  the  goods  in  the  indictment,  he 
parted  with  them  entirely,  thinking  the  diamonds 
left  with  him  were  of  sufficient  value  to  cover  the 
value  of  them,  and  the  cash  advanced ;  and  that 
before  he  parted  with  them  he  had  received  the 
parcel,  containing,  as  he  supposed,  the  diamonds; 
that  he  had  before  examined  the  genuine  diamonds, 
and  might  then  have  detained  them  ;  but  as  the  pri« 
8oner  said  they  might  go  through  the  hands  of  a 
second  person,  and  be  changed,  he  handed  the 
genuine  diamonds  back  to  the  prisoner,  for  the 
special  purpose  only  of  being  sealed.  Upon  thesie 
ficts  being  proved. 

The  learned  Serjeant  was  inclined  to  think,  that 
inasmuch  as  the  property  laid  in  the  indictment  was 
parted  with  by  Burgess,  absolutely  under  the  im- 
pression that  the  prisoner  had  returned  him  the 
parcel  containing  the  diamonds,  that  the  prisoner's 
offence  did  not  amount  to  felony  ;  but  he  felt  it  his 
duty,  previous  to  the  verdict,  to  submit  the  substance 
of  the  facts  proved  to  the  learned  Judges  then 
present,  who  thought,  under  the  peculiar  circum* 
stances  of  the  case,  it  would  be  more  prudent  to 
leave  the  facts  to  the  jury ;  and  if  they  convicted, 
afterwards  to  submit  the  case  to  the  consideration  of 
the  TWELVE  Judges. 

The  jury  found  the  prisoner  guilty,  and  the 
learned  Serjeant  reserved  the  case  for  the  opinion  of 
THE  Judges. 
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1826.  In  Hilary  term,  1826,  the  Judges  met,  and  con- 

Jackmn'^     sidered  this  case ;  and  were  unanimous  that  the  case 
Case.        was  not  larceny,  because  the  servant,  who. had  a 
general  authority  from  the  master,  parted  with  the 
property  and  ownership,  not  merely  with  the  pos- 
session, (a) 


1826.  REX  V.  THEODORE  MOORE. 

The  statute  Ihe  prisoner  was  tried  before  Mr.  Justice  Bur- 
in  that  part  ROUGH  at  the  summer  assizes  for  the  county  of  Stqf^ 
wlueh  relates   ford^  in  the  year  1825,  for  treason. 

to  instninidts 

to  mark  the  The  indictment  charged  that  the  prisoner,  not 
onS^  to'  being  a  person  employed  in  or  for  the  mint  or  mints, 
fuch  imtni-  &c.,  nor  authorized,  &c.  on  the  26th  day  of  May^ 
iniuewhen  1825,  <^  one  edger  and  edging  tool,  instrument,  or 
tha^t  was  engine,  not  of  common  use  in  any  trade,  but  con- 
tends to  new-  trived  for  marking  of  money  round  the  edges,  with 
iq^^SS"""  graining  or  marks  resemblmg  those  on  the  edges  of 
which  will  monies  coined  in  his  Maiesty's  mint,  without   any 

DroQuce  the  w       ^  0 

same  dkd.  lawful  authority  or  sufficient  excuse  for  that  purpose, 
finwi'to  such"  '^'^owingly,  feloniously,  and  traitorously  had  in  his 
instrumeots  custody  and  possessiou,  against  the  duty  of  his  alle- 
hand,  uiK^D-^  giaucc,  and  against  the  statute,  &c.'' 
nected  with  There  were  other  counts,  two  of  which  used  the 
power,  will  word  making  instead  of  markings  in  compliance  with 
SfeS^A^^l.  *^®  printed  editions  of  the  statute  8  &  9  »^.3.  c. 26., 
lar  markmg  on  which  Statute  the  indictment  was  framed ;  but  at 
Slvi^e*^^  the  trial  an  examined  copy  of  the  parliament  roll  was 
coin  rorced  produced  and  proved,  by  which  it  appeared  that  the 
machinery,  u    word  is  marking. 

an  inttrument 

within  the  act, — 

though  this 

-"^^^e^^S^"      (fl)  See  Rex  v.  LongOreath,  infra,  p.  137.,  Rex  v.  Campbell,  infra. 

i9  of  modem 
invention. 
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On  the  trial  it  appeared  to  the  learned  Judge  to      18S6. 
be  doubtful,  whether  the  thing  found  in  the  prisoner's     ^"^  v* 
custody  and  possession  was  an  edger  and  edging  tool,        c^se!  ^ 
instrument,  or  engine,  contrived  for  marking  of  *  money, 
&c.  within  the  meaning  of  the  act 

The  learned  Judge  told  the  Jury  to  consider  it  to 
be  within  the  statute,  and  that  if  they  were  of  opi- 
nion that  the  prisoner  knowingly,  feloniously,  and 
traitorously  had  it  in  his  custody  and  possession,  they 
should  find  him  guilty,  and  he  would  reserve  the 
point  for  the  consideration  of  the  Judges.  The 
learned  Judge  then  stated  the  evidence  to  the  Jury, 
and  they  found  the  prisoner  guilty. 

All  the  witnesses  called  the  instrument  produced,  a 
collar ;  it  was  of  a  round  shape ;  it  was  not  to  be 
used  by  itself,  nor  in  the  manner  that  the  edging  tool 
formerly  in  use  was.  The  former  instrument  was 
used  by  the  hand  alone,  and  with  it  the  edging  or 
milling  was  made.  That  found  in  the  prisoner's 
possession  and  custody  was  used  in  the  following 
manner :  —  To  a  very  large  block  of  wood,  a  very 
large  and  strong  screw  was  fixed ;  immediately  under 
the  screw,  there  was  a  place  in  the  block  made  to 
receive  the  collar,  and  of  the  exact  size  of  it ;  in  this 
the  collar  was  placed  and  fastened  therein  by  four 
other  screws  on  four  sides  of  it,  so  as  to  be  immovea^ 
ble.  In  the  centre  of  the  collar  (which  was  thickest 
in  the  middle,  and  gradually  sloping  to  its  sides)  there 
was  a  hole  or  opening  of  the  exact  size  of  a  half- 
crown  ;  one  of  a  pair  of  dyes  were  placed  in  the 
block,  at  the  bottom  of  the  hole  or  opening  of  the 
collar,  the  other  at  the  bottom  of  the  large  screw. 
This  screw  was  turned  by  a  fly  nine  feet  and  one 
inch  long ;  at  each  end  of  the  fly  a  very  heavy  weight 
was  fixed.  A  blank  piece  of  metal  of  the  size  and 
shape  of  a  half-crown  being  placed  on  the  hole  or 
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18SS.  opening  of  the  collar  and  the  screw  turned  by  ineftns 
■jpr^  <jf  the  fly,  by  one  act  or  stroke  the  blank  piece  of 
Case.  metal  is  forced  through  the  collar,  and  not  only  are 
l^e  head  and  tail  of  a  half-crown  impressed,  but  the 
marking  is  made  round  the  edges,  the  sides  <^*  the 
liole  or  <^ening  of  tiiie  collar  being  formed,  so  as  to 
produce  that  effect 

A  similar  collar  for  marking  shillings,  eight  thou- 
sand four  hundred  blanks  for  shillings,  and  six  thou^ 
sand  three  hundred  and  sixty  for  half-crowns,  were 
found  on  the  prisoner*  The  block  of  wood,  screwt 
and  weights  weighed  above  seven  hundred  pounds. 

It  was  proved  by  a  witness,  who  had  been  monier 
of  the  mint  for  fifty-two  years,  that  collars  of  this 
description  had  been  used  in  the  mint  since  the 
establishment  of  the  new  mint  in  1815  ;  but  before 
that  time  the  graining  or  milling  was  done  with  a 
graining  tool  used  by  the  hand. 

The  learned  Judge  reserved  the  following  ques- 
tions for  the  consideration  of  all  the  learned 
Judges : — 

First,  As  this  collar  is  a  thing  of  more  modern  in- 
vention,  and  not  at  all  like  that,  the  custody  or  pos- 
session of  which  was  meant  (as  it  seems)  to  be 
prohibited  by  the  statute,  is  it  an  edger,  edging  tool, 
instrument,  or  engine  within  the  meaning  of  the 
statute  ? 

Secondly,  Whether,  as  it  cannot  be  used  by  itseli^ 
but  must  be  used  in  conjunction  with  the  press-screw, 
&c.,  it  is  properly  (by  itself)  an  edger,  edging  tool, 
instrument,  or  engine  ? 

In  Hilary  Term,  1826,  the  Judges  met  and  con- 
sidered this  case ;  and  held,  unanimously,  that  the 
instrument  was  within  the  statute,  and  the  conviction 
right 
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REX  V.  SAMUEL  SHARPE.  1826. 

The  prisoner  was  tried  before  Mr.  Justice  Gaselee  Secreting  a 
(present  Mr.  Justice  Bayley),  at  the  December  ses-  inganyof^ 
sions  at  the  Old  Bailey,  in  the  year  1825,  on  an  instruments 

1  •-*  11     specified  m 

indictment  framed  on  the  52  G.  3.  c,143,  5. 2.  which  5^0.3.0.143. 
statute  enacts,  "  that  if  any  deputy,  &c  or  any  other  ^ftJin  that 
officer  or  person  whatsoever  employed  by  or  under  statute,  if  the 
the  post-office  in  Great  Britain^  in  receiving,  stamp^  pnsoner  was 
ing,  sorting,  charging,  carrying,  conveying,  or  deli-  [etSSiS 
vering  letters  or  packets,  or  in  any  other  business  contents  ac- 
relating  to  the  said  office,  shall,  afler  the  passing  of  direction^  but 
this  act,  secrete f  embezzle,  or  destroy  any  letter  or  to  cheat  the 

''        ^  revenue  of  the 

packet,  or  bag  or  mail  of  letters  with  which  he  or  she  postage. 
shall  have  been  entrusted  in  consequence  of  such 
employment,  or  which  shall,  in  any  other  manner, 
have  come  to  his  or  her  hands  or  possession  whilst  so 
employed,  containing  the  whole  or  any  part  or  parts 
of  any  bank  note,  bill  of  exchange,  &c.,  or  steal  or 
take  out  of  any  letter,  &c.,  the  whole  or  any  part  or 
parts  of  such  bank  note,  &c-,  every  person  so  offend- 
ing, and  being  thereof  convicted,  shall  be  adjudged 
guilty  of  felony,  and  shall  suffer  death  as  a  felon  with- 
but  benefit  of  clergy/' 

The  indictment  in  the  first  count  stated  the  prisoner 
to  be  employed  by  and  under  the  post-9ffice  of  Great 
Britain  in  certain  business  relating  to  the  said  office, 
that  is  to  say,  in  stamping  letters  and  packets  brought 
to  the  general  post-office  in  London.  That  on  the 
'24th  November,  1825,  a  certain  letter  then  lately 
before  sent  by  the  post,  to  wit,  by  the  post  from 
Liverpool  in  the  county  of  Lancaster ,  to  the  said 
general  post-office  in  London,  for  and  to  be  delivered 
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to  a  certain  person  at  London^  to  wit,  one  Samuel 
Williams^  and  containing  therein  one  bill  of  exchange, 
&c.  came  to  the  hands  and  possession  of  the  prisoner, 
whilst  he  was  so  employed  as  aforesaid,  and  that  he 
afterwards,  &c.  being  such  person  so  employed  as 
aforesaid,  feloniously  did  secrete  the  said  letter  con- 
taining the  said  bills  of  exchange,  &c.  against  the 
statute,  &c. 

The  second  count  charged  the  prisoner  with  steal- 
ing the  bills  out  of  the  letter.  There  were  ten  other 
counts,  like  the  first  and  second,  with  small  variations. 
The  thirteenth  count  charged  the  prisoner  with  steal- 
ing a  letter  out  of  the  post-office,  and  the  fourteenth 
with  stealing  a  packet. 

The  facts  of  the  case  are  shortly  these. 

On  the  24th  of  November  1825,  the  prisoner,  who 
was  employed  as  a  stamper  in  the  general  post-office, 
was  observed  by  Mr.  Vandergucht,  one  of  the  presi- 
dents of  the  inland  office,  to  slip  a  letter  into  his 
coat-pocket ;  upon  which  Mr.  Vandergucht  told  him 
he  wanted  to  speak  with  him  in  the  inspector's  room ; 
when  there,  he  desired  him  to  empty  his  pocket, 
which  he  did,  and  thereout  produced  eight  letters,  one 
of  which  was  the  letter  stated  in  the  indictment  It 
was  a  letter  written  from  America^  and  put  into  the 
post-office  at  Liverpool,  marked  "  Liverpool  Ship 
Letter,"  from  whence  it  arrived  that  morning,  directed 
to  "  Mr.  Samuel  Williams^  13.  Finsbun/ Square.*'  It 
was  and  had  been  taxed  as  a  double  letter,  and  the 
sum  of  three  shillings  and  two-pence  marked  upon  it 
as  the  amount  of  the  postage,  and  had  been  after- 
wards stamped  by  the  prisoner,  whose  duty  it  was 
after  stamping  it  to  deliver  it  to  the  sorter  who  was 
in  the  same  room ;  from  the  sorters  it  should  have 
gone  to  the  tellers,  and  from  them  to  the  letter- 
carrier.     The  prisoner  was  also  a  letter-carrier,  but 


CROWN  CASES  RESERVED.  1^7 

not  in  the  district  of  which  Finsbury  Square  is  a      1826. 

part.  V^ipB't' 

The  other  seven  letters  had  also,  after  being  taxed,        Casc 

and  the  amount  of  postage  marked  upon  them,  been 

stamped  by  the  prisoner.     They  were  single  letters, 

directed  out  of  the  district  of  the  prisoner's  delivery 

as  a  letter-carrier,  and  it  was  sworn  that  they  could 

be  of  no  other  use  to  the  prisoner,  but  to  enable  him 

to  receive  the  postage. 

When  the  prisoner  produced  the  letters  from  his 
pocket,  he  was  asked  by  Mr.  Vandergncht  if  he  had 
any  explanation  to  give,  and  he  said  he  had  taken 
them  to  cogf  which  is  a  cant-phrase  for  taking  them 
as  missorted  letters  to  get  the  postage. 

It  was  contended  by  the  prisoner's  counsel,  that  as 
it  was  clear  the  only  use  of  the  seven  single  letters 
was  to  enable  the  prisoner  to  get  the  postage  of  them, 
it  was  reasonable  to  conclude  that  was  his  object 
also  with  respect  to  the  other  ;  and  that  if  so,  on  the 
authority  of  Howatfs  case,  2  East.  P.  C.  604.  it  was 
not  a  secreting  within  the  statute,  and  he  addressed 
his  cross-examination,  to  the  improbability  of  bank 
notes  being  contained  in  letters  coming  from  abroad, 
and  of  the  prisoner  being  able  to  negotiate,  or  make 
use  of  the  bills  in  question,  which  were  endorsed  spe- 
cially to  Mr.  Williams. 

Upon  looking  at  the  report  of  Howatt*s  case,  it 
appeared  that  the  indictment  there  charged  the  de- 
fendant only  with  stealing,  not  secreting,  which  Mr^ 
Justice  Bayley,  and  Mr.  Justice  Gaselee,  thought 
made  that  case  distinguishable  from  the  present 

In  summing  up  the  case,  therefore,  to  the  jury, 
the  learned  Judge  desired  them,  if  they  were  satis- 
fied as  to  the  fact  of  the  prisoner  taking  the  letter  in 
question  in  the  manner  stated  by  Mr.  Vandergncht, 
to  find  him  guilty  j  and  to  say  whether  they  thought 
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IS26i  his  object  was  to  enable  him  to  receive  the  postage 
g  -  '" , '  only,  or  to  avail  himself  of  any  securities  the  letter 
Cade.       might  contain. 

The  jury  found  the  prisoner  guilty ;  but  added^  that 
they  thought  the  secreting  the  letter  was^  only  for  the 
purpose  of  appropriating  the  postage. 

The  learned  Judge  respited  the  judgment,  in  order 
that  the  opinion  of  the  learned  Judges  might  be 
taken  on  the  above  casei 

The  learned  Judge  added,  that  upon  since  re- 
ferring to  the  7  G.  3.  c.  50.,  upon  which  the  indict* 
ment  against  Howatt  was  drawn,  be  found  it  to  be  in 
the  same  terms  as  the  52  G.  S.  c.  143.,  except  in  the 
introduction  of  the  words  "  the  whole  or  any  part  or 
parts  of  any  bank  note ;"  although  the  charge  in  that 
indictment,  a  copy  of  which  was  sent  to  the  learned 
Judge,  was  for  stealing  letters  only,  {a) 

In  Hilary  Term,  1826,  the  Judges  met  and  con- 
sidered this  case,  and  were  of  opinion,  that  as  the 
statute  extends  to  such  letters  only  as  contain  valuable 
documents,  the  security  of  the  documents  was  the 
object  contemplated  by  the  legislature ;  and  as  the 
prisoner  had  no  intention  to  put  those  documents  in 
hazard,  or  to  prevent  the  person  for  whom  they  were 
intended  from  receiving  them,  the  case,  though 
within  the  letter,  was  not  within  the  spirit  of  the 
act,  and  the  conviction  was  therefore  wrong  >  and  a 
pardon  was  recommended. 

(a)  See  ako  Sloper*%  case,  2  East.  P.C.  58S. 


caxfwst  eASfis  rzsehted.  itp 


REX  V,  WILLIAM  SULLENS.  lagg. 

ft  •  M 

The   prisoner  was  tried  before  Alexander  C.  B.,  a  serrant,  sent 
at  the  Sprang  assizes  for  the  county  of  ^ssex,  in  the  to getSSoM 
year  1826,  on  an  indictment  at  common  law:  the  for»note»$a 

^  II-  whoembezdci 

first   count    of  which   charged   the    prisoner    with  the  change,  U 
stealing  at  Doddinghurst,   on  the  25th   September,  ^mSi^i** 
1825,  one  promissory  note,  value  5/.,  the  property  of  fop«t«aling 
Thomas  Nevill  and  George  Nevill,  his  master;  the  butmus^^i^ 
second  count  with  stealing  silver  coin,  the  property  of  ^^%^q^^ 
Thomas  NevUt  and  George  Nevill.  c.  as.  (i?) 

It  appeared  in  evidence  that  Thomas  Nevill,  the 
prisoner's  master,  gave  him  a  51.  country  note,  to  get 
change,  oa  the  smd  25th  of  September  ;  that  he  got 
change^  all  in  silver,  and  on  his  obtaining  the  change 
he  said  it  was  for  his  master,  and  that  his  master  sent 
him«     The  prisoner  never  returned. 

The  jury  found  the  prisoner  not  guilty  on  the  first 
count,  but  guilty  on  the  second  count. 

The  question  reserved  for  the  consideration  of  the 
Judges  was,  whether  the  conviction  was  proper,  or 
whether  the  indictment  should  not  have  been  on  the 
statute  39  G.  3.  a.  85.  for  embezzlement  ? 

In  Easter  Term,  1826,  the  Judges  met  and  con- 
sidered this  case,  and  held  that  the  conviction  was 
wrong,  because  as  the  masters  never  had  possession  of 
the  change,  except  by  the  hands  of  the  prisoner, 
he  was  only  amenable  under  tlie  statute  39  G.  3. 
c.  85.  (*) 

{a)  Repealed  by  7  &  8  G.  4.  c.  27.>  and  in  substance  re-enacted 
by  7  &  8  G.  4.  c.  29.  s.  47. 

(b)  Rex  V.  Headge,  Russ.  St  Ry.  C.  C.  R.  160.  Rex  v.  WctUh, 
ih.  215. 
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1826.  REX  V.  PATRICK  M*KEAY. 

On  an  indict-  The  prisoner  was  tried,  and  convicted  before  Mr. 
foSii&&c.a  Baron  Hullock,  at  the  Spring  assizes  for  the 
note  of  the      countv  of  Cumberland,  in  the  year  1826,  for  disposing 

Royal  Bank  of      n  %  n  i  . 

Scotland,  it  b  01   and  putting    away  a  forged    promissory  note, 

to*p^^&2   knowing  it  to  be  forged. 

any  of  the  The  note  was  as  follows  :  — 

charters  gave 
the  Bank 

^^^r^;  "Edinburgh,  ONE  GUINEA. 

cognised  by 

gfiJLd  ^*^  I  "  ^^  ^^y^^  ^^^^  ^  Scotland  promise  to  pay 
55  G.  5.  c  184.  ^  Andrew  Bogle,  or  bearer.  One  Guinea,  on  demandf 
Acts.)        ^    ^(it  their  Office  here. 

"  J5y  order  qf  the  Court  qf  Directors, 

"  Arch.  Bonar,  P.  Accountant. 
"  Geo.  Laing,  P.  Cashier  J* 

The  case  was  clearly  proved  against  the  prisoner. 
P"  A  charter  of  the  24th  of  Peirwary,  1804,  was  pro- 
duced in  evidence,  whereby  it  appeared  that  this 
Bank  was  an  incorporated  bank  by  the  name  of  the 
JEloyal  Bank  of  Scotland. 

Tliis  was  the  only  charter  produced  ;  and  its  object 
was  merely  to  authorize  the  Company  to  increase 
their  capital,  and  it  ratified  all  the  powers  before 
granted  by  certain  charters  therein  specifically  referred 
to  (six  in  number),  in  as  ample  a  manner  and  form  as 
if  they  had  been  therein  repeated.  The  charter  put 
in  evidence  contained  no  authority  for  the  Bank  to 
draw  or  issue  notes. 
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A  witness,  who  had  been  a  clerk  in  the  establish-      1826« 
ment  for  about  nine  years,  proved,  that  it  had  been     L"^^  ■/ 
the  practice  for  the  Royal  Bank  of  Scotland  to  issue        Case, 
small  notes  of  the  description  contained  in  the  in- 
dictment, during  the  whole  of  that  period,  to  a  con- 
siderable amount  annually ;    and   that  such   notes, 
when  brought  to  the  Bank  by  the  holders,    were 
paid  in  cash,  and  might  be  reissued  if*  the   Bank 
thought  proper. 

The  learned  Judge  entertained  a  doubt  whether 
an  express  authority  for  the  Royal  Bank,  to  draw  and 
issue  these  notes,  ought  not  to  have  been  shown ; 
and,  therefore,  he  thought  it  right  to  respite  the  sen- 
tence till  the  ensuing  assizes,  fpr  the  purpose  of  sub- 
mitting the  question,  in  the  mean  time,  to  the  con- 
sideration of  THE  Judges. 

Since  the  trial  the  learned  Judge  had  referred  to 
the  48  G.  3.  c.  149.  s.  16.,  and  the  55  G.  3.  c.  184. 
s.  23. ;  and  it  appeared  to  him  that  these  statutes,  if 
they  do  not  confer,  recognise,  in  the  amplest  manner, 
a  legal  power  in  the  Royal  Bank  of  Scotland  to 
issue  promissory  notes. 

In  Easter  Term,  18S6,  the  Judges  met  and  con- 
sidered this  case,  and  held  that  the  power  was  suffi- 
ciently recognised  by  the  acts  referred  to  by  the 
learned  Judge  who  tried  the  prisoner,  and  that  the 
conviction  was  therefore  proper,  (a) 


(«)  Bex  v.  Catapodif  Ru86.&  Ry.  65.    Rex  v.  M^Keay^  ib,  71 
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1826. 


REX  V.  THOMAS  CUR  VAN. 


If  a  constable 
take  a  man 
without  war- 
ranty upon  a 
charge  which 
gi?es  him  no 


time,  and 
charged  by 
him  to  assist, 
and  the  man 
kill  J.  S.  to 
prevent  his 
retaking  him, 
it  will  not  h% 
murder  but 
manslaughter 


The  prisoner  was  tried  before  Mr.  Justice  Holroyd, 
at  the  spring  assizes  for  the  county  of  Cambridge,  in 
the  year  1826,  on  an  indictment  under  43G.3.  c.58. 
for  feloniously,  wilfully,  maliciously,  and  unlawfully 
w^dThe  ^^  cutting  Edward  Walby,  one  of  his  Majesty's  subjects; 
prisoner  runs  and  the  count  on  which  he  was  convicted,  was  for 
puwued  by  doing  SO  with  intent  to  obstruct,  resist,  and  prevent 
J-.8|>^howas  the  lawful  apprehension  and  detainer  of  the  pri- 
stabie  all  the    soner  for  a  certain  offence,  for  which  he  was  then 

liable  by  law  to  be  apprehended  and  detained  against 
the  form  of  the  statute,  &c. 

It  appeared  in  evidence,  that  Jonathan  Ellis,  con- 
stable  of  Melbourne,  apprehended  the  prisoner,  in 
order  to  take  him  before  a  justice  of  the  peace,  and 
charged  the  above-mentioned  Edward  Walby  to  assist 
only;  because  him  under  the  following  circumstances  :  — 

the  arrest  was 

iii^,  and  A  man  travelling  there  upon  the  highway,  told  the 

J.  s.  ought  to  constable  that  a  man  comins:  on  the  road  had  been 

have  known  i^    •,,       .  , 

was,  and  then  ill-using  him,  and  charged  the  constable  in  the  pri- 
ret^eTasiU  soner's  hearing  to  take  the  prisoner  before  a  magis* 
legal  also ;  and  tratc  for  SO  mis-using  him;  on  which  the  constable 

that  though  ^.  ^u  •  •  i  ^i,       u-    i 

the  prisoner,    meeting  the   prisoner  passing   along   the   highway^ 

whilst  in  cus- 
tody of  the 
constable, 
struck  the  man 
bv  whom  the 
charge  was 
given,  because 

a  blow,  whUst  which  Edward  Walby  did,  and  to  which  the  prisoner 
Serau^nt   submitted. 

of  the  pro- 
vocation from 

the  illegal  arrest  caused  by  such  man,  would  not  justly  the  constable  in  detaining  him ;  at 
least  it  will  make  no  difference  if  the  blow  was  not  likely  to  be  followed  with  cuuigtoous 
consequences,  nor  made  a  new  and  distinct  ground  of  detainer. 


ordered  him  to  stop  for  insulting  a  man  on  the  road, 
laid  hold  of  him,  tapped  him  on  the  shoulder,  said  he 
was  his  prisoner,  and  that  he  should  take  him  to  a 
magistrate,  and  ordered  Edward  Walby  to  assist  him, 
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No  particulars  of  what  the  supposed  illmsage  or      1S26« 
iosult  consisted  of  appeared  in  evidence,  nor  did  they     ^     -    . 
pass  in  the  consljable's*  view  or  hearing,  and  therefore        caie. 
the  apprehension  and  detainer  appeared  clearly  thus 
far  to  have  been  unlawful. 

Afterwards,  and  whilst  the  prisoner  was  thus  in  cus* 
tody,  and  before  they  found  a  magistrate,  the  prisoner 
struck  the  man,  in  the  constable's  presence,  who  had 
made  the  charge  against  him,  and  the  constable  then 
also  told  the  prisoner  he  should  take  him  before  a 
magistrate ;  and  some  time  afterwards^  as  they  were 
proceeding  along  to  a  magistrate's,  the  prisoner  ran 
away  and  attempted  to  escape,  but  was  pursued  hf 
Edward  Walby,  by  the  constable's  order ;  and  being 
overtaken  by  him,  refused  to  stop,  asking  Walbjf 
where  his  authority  was,  who  said  it  waa  in  his  hand,. 
aUoding  to  a  stick  which  Walby  then  had  in  his 
hand,  and  which  the  prisoner  had  given  up  to  him  at 
the  commencement  of  the  detainer ;  and  without  ^ 
further  information,,  when  Watty  was  going  to  take 
hold  of  him,  the  prisoner  told,  him  if*  be  would  not 
let  him  go  be  wouid^  stab  himi^and  then  gave  him  the 
cut  in  the  facB:  with  at  knife,  for  which  he  was  thus 
indicted.. 

The  learned  Judge  doubted  whether  the  efiect  of 
the  first  illegal  custody  might  not  operate  upon  the 
dreumstances  that  subsequently  took  place,  as  a  de- 
fence against  the  present  indictment,  either  in  ren- 
dering even  the  subsequent  imprisonment  tortious,  or 
depriving  the  prisoner's  conduct  of  the  necessary  legal 
ingredient  of  malice.  He  thought  it  right  to  reserve 
Ae  case  for  the  opinioa  of  the  Judges^  and  therefore 
recited  the  judgment. 

In  Easter  Term,  1826,  the  Judges  met  (Gra- 
ham B.  Park  J.  and  Littledale  J.  absent),  and 
consi4ered  this  case ;  and  held  that  the  original  arrest 
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18S6,      was  illegal,  and  that  the  recaption  would  also  have 
C  tiVA^'^     ^^^^  illegal  J  and  therefore  the  case  would  not  have 
Caae.        been  murder  if  death  had  ensued,  and  consequently 
the  prisoner  was  entitled  to  an  acquittal. 


1826. 


REX  V.  JAMES  TUCKER  the  Younger. 


On  an  indict-    rp  •    i   i     /•  a 

xnent  for  tend-  1  HE  prisoner  was  tried  before  Alexander  C.  B., 
em4  letter,  ^t  the  Chelmsford  Spring  assizes,  in  the  year  1826, 
the  prisoner'B  for  feloniously  sending  to  James  Stanyford  Tucker  a 
the  meaning  threatening  letter,  with  a  view  and  intent  to  ex- 
areadmissWe  *^^  money  from  the  said  James  Stanyford  Tucker. 
evidence.  The  letter  directed  to  the  prosecutor  was  in  the 

An  mdict-      r.  „       .  , 

ment  on  following  WOrds  I  — 

fof »endir«a^  "  ^^^^  —  ^^^  perhaps  did  not  expect  to  hear  from 
letter,  threat-  «  me  SO  suddenly ;  but  when  you  turned  me  away 
of*M  bfemouB  "  fron^  Laytonstone  for  a  mere  trifle,  (that  too  at  a 
crime,  need      €€  finfic  when  bv  the  late  failures  many  scores  of  clerks 

not  sDeciiV 

such  crime;  "  were  out  of  employ,)  you  forgot  that  I  had  you  in 
SmS  A?*^^  "  "^y  power  through  your  transactions  with  me  Jive 
prisoner  «  ntghts  following^    (I  havc  the  dates  and  circum- 

charge  miffht  "  stauccs  ou  paper  Written  at  the  time,)  and  that 
^'?eft  b  "  ^^^^  y^^^  conduct  to  me  before  I  went  to  live  with 
doubt  "  you,  you  could  expect  no  mercy  from  me.   Did  you 

"  not,  however,  let  it  pass  ?  In  a  few  words,  I  have 
"  taken  advice  upon  the  subject,  and  know  that  if 
"  you  are  obstinate,  it  is  in  my  power  to  bring  down 
"  ruin  on  your  head,  and  infamy  on  your  name» 
"  However,  I  will  be  merciful.    Allow  me  to  return  to 


(a)  Repealed  by  7  &  8  G.  4.  c.  27.  and  similar  provisions  enacted 
by  7  &  8  GA.  c.29.  ss.  8, 9. 
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«« Jj.  in  the  same  manner  as  before,  I  will  never  mention       1826. 

**  it  again,  as  if  1  did  I  should  lose  every  thing,  and     ^*"v— ^ 

'<  gain  nothing  ;  but  it  is  impossible  for  me  to  get  any        case. 

^<  situation  in  town  at  present.     It  is  not  true  that 

"  Mrs.  T.  advertised,  as  you  said ;  she  is  in  great  dis- 

"  tress,  and  she  is  my  mother,  therefore  I  would  wish 

<<  to  afford  her  a  litde  relief,  if  possible ;  so  send  me 

*«  five  pounds  to  my  address ;  which,  with  the  other 

"  you  lent  me,  I  will  I.  O.  U.  for,  and  pay  when  I 

"  get  a  place.    If  I  do  not  hear  from  you  by  Saturday 

"  morning,  you  will  hear  of  it  (enclosing  five  pounds). 

"  Now  consider '  ruin  and  beggary  on  one  side,  and 

^'  wealth  and  comfort  on  the  other ;  remember  that, 

"  if  you  are  obstinate,  it  will  cost  you  all;  do  as  I  say, 

"  it  will  cost  you  nothing. 

"  I  wait  your  answer  before  I  proceed.  As  yet  I 
**  have  given  Mr.  Norris  no  names.  On  Saturday 
"  night,  (if  you  are  silent,)  I  will  go  too  far  to  retract.*' 

"  Yours  obedientiy, 
(Signed)        "  James  Tucker,  Junior.^ 


»> 


The  second  count  charged  the  prisoner  with 
threatening  to  accuse  the  said  J.  S.  Tucker  of  a  cer- 
tain infamous  crime,  viz.  with  attempting  and  en- 
deavouring to  commit  the  abominable  crime  of 
sodomy  with  the  said  James  Tucker^  with  the  same 
intent 

The  third  count  charged  him  with  threatening  to 
accuse  the  said  J.  S.  Tucker  of  an  infamous  crime, 
with  the  same  intent. 

The  fourth,  fifth,  and  sixth  counts  were  the  same 
as  the  former,  except  that  the  letter  is  called  a  paper 
writing,  and  the  direction  omitted. 

The  third  and  sixth  counts  did  not  describe  the 
specific  crime,  but  alleged,  generally,  an  infamous 
crime. 
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18^.  All  the  counts  concluded,  agamst  the  statute,  .&c«  ^ 

*y  ^  '  The  prosecutor,  the  principal  witness,  after  provang 
Cue.  the  letter  in  question,  and  another  letter  immediately 
sent  by  him  to  the  prisoner  in  answer  to  it,  (found 
on  the  prisoner's  person  when  he  was  taken  into 
custody,)  said,  that  on  the  Saturday  following  the 
Thursday  on  which  he  received  the  letter,  he  saw 
the  prisoner  at  a  public  house  in  the  Strand^  and 
that  he,  the  prosecutor,  asked  him  what  he  meant  by 
Bending  him  that  letter,  and  what  he  meant  by 
•*  transactions  Jive  nights  following.**  The  prisoner 
said  that  the  prosecutor  knew  what  he  meant.  The 
prosecutor  denied  it ;  and  the  prisoner  afterwards 
said,  <*  I  mean,  by  taking  indecent  liberties  with  my 
person." 

The  prisoner,  in  cross-examination,  asked  the  prose- 
cutor, whether,  on  his  oath,  he  could  deny  that  he  did 
take  indecent  liberties  with  his  (prisoner's)  pereon. 
The  prosecutor  said  he  never  did. 

The  learned  Chief  Baron  submitted  the  folIoMring 
question  to  the  Judges,  whether  parol  evidence  to 
explain  the  letter  was  properly  received  ?  adding,  that 
without  it,  the  prisoner  could  not  have  been  convicted^ 
and  that  by  his  cross  examination  he  in  effect  repeated 
the  charge. 

In  Easter  term,  18S6,  all  the  Judges  (except 
LiTTLEDALE  J.)  met,  and  considered  this  case,  and 
were  unanimously  of  opinion,  that  such  evidence  was 
properly  received,  and  that  the  conviction  was  proper. 
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EEX  t;.  ISAIAH  JOHN  LONGSTREETH.         1826. 

The  piisoner  was  tried  before  Mr.  Barqn  Garbow,  Getting  a  par- 
at  the  Spring  assizes  for  the  county  of  Ghucester,  in  rier^rserv^" 
the  year  1826,  on  an  indictment  for  stealing,  on  the  ^y  ^^}^^y  F^- 
8th  day  of  November  1825,  three  chests  of  tea,  and  a  the  person  to 
bag.  *he  property  of  Samuel  Tarmer  and  his  partners,  jf^" ., 

It  appeared  in  evidence,  that  Messrs.  Tanner  and  be  taken 
Co.,  werp  carriers  between  London  and  Tewkesbury^  iTriarcw^ ,-  * 
atwhich  latter  place  they  have  an  office  and  warehouse,  f^*"  ^^^  wn^nt 

^•^  1  has  no  autno- 

On  the  8th  of  November  1825,  three  chests  of  tea,  nty  to  part 

and  a  bag,  arrived  there,  directed  "  J.  Creighton,  Se^Jht''*  ^ 

Temkesbimf.**     About  a  month  before  this,  the  pri-  person, 

soner,  calling  himself  Langston^  had  called  several 

times  at  the  office,  enquiring  for  teas,  and  asking  if 

any  had  arrived  for  him.    The  last  time  be  had  called 

was  about  a  week  before  the  time  in  question,  and 

he  desired  the  porter  of  Messrs.  Tanner  and  Co., 

when  any  came  to  take  it  to  his  (prisoner's)  house. 

When  the  tea  in  question  arrived,  it  was  taken  by  the 

porter  to  the  prisoner's  house ;  but  he  was  from  home, 

and  the  tea  was  taken  back  to  the  warehouse.    On 

the  Wednesday  following,  the  prisoner  went  to  the 

porter's  house,  and  asked  him  if  he  had  any  tea  for 

him.     He  told  him  he  did  not  know ;  that  he  had 

three  chests  marked  "  J.  Creightont"  and  said  he  did 

not  know  whether  they  were  for  the  prisoner  or  not, 

as  he  did  not  know  a  person  of  the  name  of  Creighton. 

The  prisoner  said  they  were  his,  and  that  he  had  an 

invoice  which  specified  the  same ;  that  they  had  spelt 

his  name  wrong  by  putting  a  C.  instead  of  an  X.,  but 

he   did  not  produce   any  invoice.       The   carriage 

amounted  to  eighteen  shillings  and  ninepence,  for 
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1826.      which,  and  the  porterage,  the  prisoner  paid  one  pound. 
^  —  y^^    The  porter,   by  the  prisoner's   desire,   fetched  the 
CaseT"  *  goods  and  delivered  them  to  the  prisoner  at  his  own 
house.     On  the  Saturday   following,  J.  Creighton 
applied  to  Messrs.  Tanner  and  Co.'s  office  for  the 
goods  in  question ;  and  on  being  informed  that  they 
had  been  delivered  to  the  prisoner,  he,  accompanied 
by  the  porter,  went  to  the  prisoner's  house,  which 
they  found  shut  up ;  they  then  proceeded  to  ierf- 
bury^  to  which  place  the  prisoner  had  removed,  and 
in  a  rug,  a  bed-quilt,  and  a  blanket,  they  found  the 
three  chests,  directed  as  three  chests  of  china,  and 
the  bag  in  a  feather  bed ;  these  were  all  in  a  waggon. 
It  further  appeared  in  evidence,  that  J.  Creighton 
had  received  an  invoice  which  corresponded  with  the 
chests  and  bags  found  at  Ledbury,  and  that  his  name 
was  quite  plain  upon  the  chest  found. 

The  jury  found  the  prisoner  guilty ;  and  said  they 
were  of  opinion,  that  when  the  prisoner  enquired  at 
the  waggon  office  for  teas,  he  intended  to  obtain 
property  not  his  own,  and  when  he  obtained  the 
goods  in  question,  he  knew  they  were  not  his  pro- 
perty, and  intended  to  steal  them. 

The  learned  Judge  respited  the  judgment,  in  order 
that  the  opinion  of  the  Judges  might  be  taken, 
whether  the  conviction  was  supportable. 

In  Easter  term,  1826,  the  Judges  (Graham  B. 
Park  J.  and  Littledale  J.  absent),  met  and  con- 
sidered this  case,  and  held  that  the  conviction  was 
right,  on  the  ground  that  the  ownei*ship  of  the  goods 
was  not  parted  with,  the  carrier's  servant  having  no 
authority  to  part  with  the  ownership  to  the  prisoner, 
and  the  taking  was  therefore  larceny,  (ja) 


(a)  Rex  V.  Jackson^  supra,  p.  119.      Rex  v.  Campbell,  infra. 
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REX  tt.  HENRY  THOMPSON.  1826. 

The  pcboner  was  tried  and  convicted  before  Mr.  loan  indict- 
Justice  Batlet^  at  the  Spring  assizes  for  the  county  murder  or 
of  Lancaster,  in  the  year  1826.  XftSSi 

The  indictment  and  inquisition  both  stated,  that  of  death  is 
the  prisoner  assaulted  the  deceased,  and  struck  and  penon^wn 
beat  him  upon  the  head,  and  thereby  then  and  there  "pon  a  »toM 
gave  the  deceased  divers  mortal  blows  and  bruises,  of  stance,  andthe 
which  mortal  blows  and  bruises  the  deceased  died.      ^^J^  J^°^ 

The  evidence  was,  that  the  prisoner  knocked  the  substance,  the 
deceased  down  by  a  blow  upon  the  head,  and  that  in  should^  ao- 
falling  upon  the  irround  the  deceased  received  a  cordingiy:a 

^       *  °  statement  that 

mortal  wound.  the  prisoner 

There  being  no  charge  of  knocking  the  deceased  to^thedc- 
to  the  ground,  and  the  mortal  wound  having  pro-  ceased,  and 
ceeded  from  the  fall,  the  learned  Judge  thought  the  him  div^^ 
case  fell  within  the  decision  ofRea^  v.  Kelb/,  ante,  10.  ^d'K[^''i, 
but  some  of  the  gentleman  of  the  bar  doubting  not  suffident. 
whether  it  did,  and  the  point  being  applicable  to  a 
case  of  murder,  as  well  as  to  a  case  of  manslaughter, 
the  learned  Jvdge  discharged  the  prisoner  upon  his 
own  recognizance  and  reserved  the  point  for  the 
consideration  of  the  Judges. 

In  Easter  term,  1826,  all  the  Judges  (except 
I^ttledale  J.)  met,  and  considered  this  case,  and 
held  that  the  cause  of  death  was  not  truly  stated,  and 
a  pardon  was  recommended. 


VOL.  I. 
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1826.  REX  V.  JOHN  JACOBS.     ' 

On  m  infict-  The  prisoner  was  tried  before  Mr.  Baron  Graham, 
w^^if  the  at  the  spring  assizes  for  the  year  1826,  on  an  indict- 
fim  inaiTMge  ment  for  bigamy,  by  marrying,  on  the  6th  of  Aprils 
it  w  no  ob-  1813,  Dorothy  Donovan^  and  afterwards,  on  the  22d 
KjilSi^.  oi  January,  1817,  marrying  Catherine  Fitzgerald,  his 
when  one  of   former  wife  beincr  then  alive. 

un^er^,iind  The  first  marriage  was  proved  by  the  production 
that  there  WW  Qf  jh^  register  of  the  parish  church  of  Cove,  in  the 

no  consent  of  "  *^  11^1. 

parent^  nnlen  union  of  Clonmell,  in  Ireland,  of  John  Jacobs,  bache- 
^\Sr  lor,  with  2)oro%  Donovan,  of  CorA-,  spinster,  by 
onthat  _^  /ic^nce,  the  6th  of  April,  1813,  and  by  two  wit- 
ayear, under  nesses  present  at  the  marriage,  and  who  identified 
the  Irish  Mar-  ^^^^  parties.  One  of  the  witnesses  to  the  marriage 
riage  Act.        proved  that,  about  two  years  ago,  the  prisoner  applied 

to  her  to  prove  the  first  marriage,  and  that  she  proved 
it  in  a  suit  brought  against  Dorothy  Donovan  ;  that 
at  the  time  of  his  marriage  the  prisoner  appeared  to 
be  above  seventeen  years  of  age.  Cohabitation  as  hus- 
band and  wife  in  Ireland  was  proved  for  a  short  time» 
and  afterwards  in  England  till  within  a  few  months. 
The  second  marriage  was  clearly  proved  ;  the  first 
wife  was  still  alive. 

For  the  prisoner  it  was  proved  that  he  was  only 
sixteen  years  and  a  few  months  old,  at  the  time  of 
the  first  marriage  in  1813,  and  that  his  father  did  not 
consent  to  the  marriage. 

It  was  objected,  on  behalf  of  the  prisoner,  that 
the  marriage,  without  the  consent  of  the  father,  was 
void. 

For  the  prosecution  it  was  answered,  that  the 
26  G.  2.  C.33.  does  not  extend  to  Ireland. 
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It  was  then  asserted  by  the  prisoner's  counsel,  that      18^. 


■^ 


Jacobs* 


a  similar  act  had  passed  in  Ireland^  but  such  act  was 

not  produced.  "cMe.' 

The  learned  Judge  thought  that  by  the  common 
law,  in  Ireland  as  well  as  in  England^  the  marriage 
was  valid ;  and  that  if  any  Irish  act  had  made  such 
a  marriage  void,  it  lay  on  the  prisoner  to  show  it ; 
and  therefore  he  left  the  case  to  the  Jury,  with  his 
opinion  that  the  first  marriage  was  valid,  and  the  Jury 
found  the  prisoner  guilty. 

The  learned  Judge  respited  the  judgment,  in  order 
to  take  the  opinion  of  the  Judges  as  to  that  point, 
and  that  if  there  were  any  such  Irish  act  of  parlia- 
ment, the  prisoner  might  have  the  benefit  of  it. 

In  Easter  Term,  1826,  the  Judges  met,  and  con- 
sidered this  case ;  and  upon  reference  to  the  Irish  mar- 
riage act,  9G.2.  cAl .,  were  of  opinion,  that  though 
that  act  has  words  to  make  such  a  marriage  void,  yet 
other  parts  of  the  act  show  it  is  voidable  only,  and 
any  proceedings  to  avoid  it  must  be  taken  within  a 
year;  and  therefore  they  held  the  first  marriage 
binding,  and  the  conviction  proper. 
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The  prisoner  was  tried  and  convicted  before  Mr.  Foi^ng  or  ut- 
Justice  Bayley,  at  the  Lancaster  spring  assizes  in  ^"\*||^ 
the  year  1826,  of  publishing  as  true  a  forged  receipt,  foot  of  an  ac 

count,  is  not 
within  the 
S  G.8.  c.S5.y  if  such  receipt  b  signed  with  initials  only,  and  there  is  nothing  in  the  indictment 
to  explain  what  those  initials  mean,  though  such  receipt  is  described  as  being  in  the  hand- 
writing of  a  person  whose  name  agrees  with  those  initials,  and  is  stated  to  have  been  written 
by  him  as  a  receipt  for  other's  money,  and  falsely  affixed  at  the  foot  of  another's  account. 
An  indictment  for  foiling  or  uttering  a  receipt  in  the  name  of  T.  S.  should  show  that  T.S. 
was  a  person  to  whom  &e  money  might  have  been  paid. 

L   9 
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18&6.  XHe  indictment  stated,  that  a  precept  had  been 
g  ^  -/  issued  by  Christopher  Hindle,  one  of  the  high  con- 
Caie.  stables  for  the  hundred  of  Blackburn^  directed  to  the 
overseers  of  the  poor  of  Ck^tan^k-dale,  to  collect 
21/.  11^.  4fd. ;  that  a  receipt  for  money,  viz.  for  the 
sum  of  ilL  lis.  4fd.9  had  been  forged,  by  falsely 
affixing  and  cementing  to  the  said  precept,  at  the  foot 
thereof,  a  certain  receipt  in  the  hand-writing  of  one 
Henry  Hargreaves,  of  the  tenor  following  j  that  is 
to  say,  "  18S5,  Rec*.,  H.  jFf.,"  which  had,  before 
then,  been  made  and  written  by  the  said  Henry  Har^ 
greaves^  as  a  receipt  for  certain  other  money,  and  that 
the  prisoner  published  the  said  forged  receipt  as  and 
for  a  true  and  genuine  receipt  for  the  said  sum  of 
^11  lis.  4fd.9  with  intent  to  defraud  the  said  Henry 
Hargreaves. 

A  motion  was  made  in  arrest  of  judgment,  on  the 
ground  that  there  should  have  been  some  averment 
or  innuendo  to  have  explained  what  was  meant  by 
the  abbreviated  word  "  Rec**,'*  and  what  by  the  ,ini- 
tials  «  H.  Hr  Hunter's  case,  East,  P.  C.  928. ;  Tis^ 
tick's  case,  ibid.  925. ;  and  Res  v.  Thompson^  Rusa. 
1635. ;  were  cited. 

The  learned  Judge  thought  the  objections  deserved 
consideration,  and  saved  the  case  for  the  opinion  of 
all  the  learned  Judges. 

The  indictment  appeared  to  the  learned  Judge  to 
be  open  also  to  another  objection,  viz.,  that  it  is  not 
shown  what  connection  Henry  Hargreaves  had  with 
Hindle  or  with  the  receipt. 

In  Easter  Term,  1826,  the  Judges  met,  and  con* 
sidered  this  case ;  and  held  the  indictment  bad, 
because  there  was  nothing  to  show  what  the  initials 
H.  H.  meant,  and  because  there  was  nothing  to  show 
what  connection  Hargreax)es  had  with  Hindle  or  with 
the  receipt. 
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REX  i;.  ELIZA  ARCHER  AND  OTHERS.       vi!^ 

This  was  an  indictment  against  Eliza  Archer  and  chw^*^^ 
Sophia  Archer  as  principals,  and  John  Archer,  senior,  ^^^f  ^^ 
and  Mary  his  wife,  John  Archer ,  junior,  aged  about  cdving  stolen 
18  or  20  years,  and  a  younger  son,  aged  about  eight  Sanot^pnK''^ 
or  ten  years,  both  living  with  their  father,  as  accesso-  Pf^y  be  con- 
ries  after  the  fact.  hmband  is. 

The  charge  against  the  principals  was  burglary  in 
the  dwelling-house  of  John  GibbSf  a  draper  and 
shopkeeper  in  <he  parish  of  West  Pecklmnij  on  the 
2d  of  March,  1826,  and  stealing  goods  thereout,  and 
more  than  10/.  in  money,  to  the  amount  in  all  of 
above  30/. ;  and  against  the  four  other  prisoners, 
that  of  receiving  the  goods,  &c.,  knowing  them  to  be 
stolen. 

The  case  was  tried  before  Mr.  Baron  Graham, 
at  the  spring  assizes  for  the  county  of  Kent,  in  the 
year  1826. 

The  burglary  was  proved  to  have  been  committed 
on  Thursday  the  2d,  or  Friday  the  3d  of  March,  and 
the  learned  Judge  thought  satisfactorily,  as  to  the  two 
young  women  prisoners,  though  it  was  probable  they 
were  assisted  by  the  prisoner  John  Arc  Iter,  junior, 
but  the  evidence  did  not  reach  him. 

The  prisoners  were  all  of  one  family,  and  lived  in 
the  same  house  at  Cranbrooke  in  Kent,  at  a  distance 
of  twenty-four  miles  from  the  house  of  the  prose- 
cutor. The  father  was  a  chimney-sweeper,  and  was 
in  the  habit  of  travelling  with  his  whole  family  about 
the  countr}*-  every  six  weeks  to  sweep  chimnies,  and 
ail  of  them  were  well  acquainted  with  West  Peckham. 

John  Archer,  junior,  and  the  youngest  son,  were 

both  acquitted. 
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1826.  The  evidence  affecting  the  prisoners,  John  Archer^ 

-  '  /  senior,  and  Mary  his  wife,  was  to  this  effect :  —  The 
Case.  two  prisoners,  EUza  and  Sophia  Archer^  were  traced, 
on  Saturday^  the  4th  of  Marchy  from  near  West 
Peckham  to  Cranbrooke,  where  their  father  and  mother 
then  were ;  they  took  from  the  coach  which  brought 
them  to  Cranbrooke^  a  quantity  of  drapery  goods  in 
a  basket,  and  three  or  four  bundles,  and  went  towards 
their  father's  house.  On  that  day,  being  Saturday, 
the  4th,  between  nine  and  ten  o'clock  at  night,  the 
mother,  Mary  Archer,  and  her  two  daughters,  came 
to  the  house  of  a  draper  at  Cranbrooke,  and  brought 
two  trunks,  a  red  and  a  blue  one.  It  was  proved  by 
a  person  who  lived  in  a  cottage  adjoining  that  of  the 
prisoner,  that  he  could  see  through  Archer*s  kitchen 
window,  and  that  on  Sunday,  the  4th  of  March,  on 
looking  through  he  saw  all  the  six  prisoners  there, 
and  the  two  daughters  were  packing  a  blue  box. 

On  Monday,  the  7th  of  March,  the  constable  of 
Cranbrooke  went  with  Gibbs,  the  prosecutor,  to 
search  Archer's  house.  They  found  Mary  Archer^ 
the  wife,  at  home  ;  the  constable  asked  her  if  either 
of  her  daughters  were  at  home  j  she  said  they  were 
not.  The  constable  then  stated  as  follows :  —  I 
asked  her  (Mrs.  Archer)  what  her  daughters  had 
done  with  the  boxes  they  had  brought  home  on  So- 
turday  night ;  she  said  they  had  taken  them  to  the 
Bell  at  Milksome  Street,  to  Mr.  Dunce,  of  New 
Cross.  I  asked  if  she  had  any  part  lefl  in  the  house ; 
she  said  no,  what  she  had  in  her  house  was  her  own. 
I  told  her  I  must  search ;  she  said  very  well,  and 
was  proceeding  up  stairs ;  she  said,  if  you  come  up, 
1*11  show  you  what  I  have  got.  I  followed  her  into 
the  bed-room :  I  there  found  a  common  deal-box. 
I  asked  her  for  the  key ;  she  gave  it  me,  and  I  un- 
locked it.     She  said  I  should  find  nothing  there  but 
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a  piece  of  cotton,  and  a  gown-piece,  which  her      1826. 
daughters  had  given  her;  1  examined  the  box;  I     ^chek's 
found  several  pieces  of  print,  some  pieces  of  calico,       Case, 
and  a  piece  or  two  of  muslin.     I  then  searched  a 
drawer ;  she  said  I  should  find  nothing  there  but  a 
few  old  rags :  I  found  a  piece  of  table  linen  at  the 
back  of  the  drawer  behind  some  old  clothes ;  I  found 
several  other  things ;  gown-pieces,  muslins,  and  cali- 
coes.    There  was  another  box  in  the  room,  of  which 
she  said  her  youngest  son  had  the  key ;  and  my  bro- 
ther officer  got  the  key  from  the  boy,  and  found 
other  articles  in  it.     I  then  went  down  stairs,  and  in 
a  cupboard  I  found  some  black  and  green  tea  of  the 
quality  stolen.  The  whole  of  these  things  were  proved 
to  be  the  prosecutor's. 

The  constable  then  went  in  pursuit  of  the  boxes 
which  were  sent  to  London^  followed  the  waggon  to 
Mr.  Dunc^Sf  New  Cross,  near  London^  and  there  he 
found  the  two  daughters  ready  to  receive  the  two 
boxes,  which  he  secured ;  they  contained  nearly  all 
the  rest  of  the  property. 

The  learned  Judge  told  the  Jury,  that  generally 
speaking,  the  law  does  not  impute  to  the  wife  those 
offences  which  she  might  be  supposed  to  have  con- 
curred in  by  the  coercion  or  influence  of  her  husband, 
and  particularly  where  his  house  is  made  the  recep- 
tacle of  stolen  goods ;  but  if  the  wife  appears  to  have 
taken  an  active  and  independent  part,  and  to  have 
endeavoured  to  conceal  the  stolen  goods  more  ef- 
fectually than  her  husband  could  have  done,  and  by 
her  own  acts,  she  would  be  responsible  as  for  her 
own  uncontrolled  offence. 

The  Jury  found  the  prisoners,  Eliza  and  Sophia 
Archer,  atid  also  John  Archer,  senior,  and  Mart/  his 
wife,  guilty;  but  the  learned  Judge  respited  the 
sentence  of  the  latter,  to  take  the  opinion  of  the 
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1826.      Judges  whether  his  direction  was  substantially  right, 
V  '    /     or  whether  the  evidence  sustained  the  finding  of  the 
Cue.       Jury. 

In  Easter  Term,  1826,  all  the  Judges  (except  Lit- 
TLEDALE  J.)  met,  and  considered  this  case,  and  held, 
that  as  the  charge  against  the  husband  and  wife  was 
joint,  and  it  had  not  been  left  to  the  Jury  to  say  whe- 
ther she  received  the  goods  in  the  absence  of  the 
husband,  the  conviction  of  the  wife  could  not  be  sup- 
ported, though  she  had  been  more  active  than  her 
husband ;  and  a  pardon  for  her  was  recommended,  (a) 


1826.      THE  KING  v.  HENRY  DUNN  and  MARTHA 
^— V— '  SMITH. 

In  an  indict-     iHE  prisoners  Were  tried  before  Mr.  Justice  Lit- 
™*'^^erfd^-  TLEDALE,  at  the  Old  Batletf  Sessions,  in  September^ 


e«f  »t "  no  1826,  (present  Mr.  Justice  Gaselee,)  upon  an  in- 

wifiningthe  dictmcnt  which  charged  the  prisoner  Dunn  with 

ltf08«!utor*8  stealing,  on  the  26th  July^  a  quantity  of  robes,  silk 

tome  of  spencer,    caps,     collars,    handkerchiefs,    stockings, 

thanthey^'  glovcs,  printed  cotton,  shawls,  scarfs,  a  parasol,  veils, 

might  have  ginghams,  cloth,  muslin,  linen,  and  a  hat,  of  George 

babiy  were,  Drake  Sewett  and  ITiomas  Cross,  his  masters,  in  their 

^n^  Sm^'  dwelling-house ;  and  charged  the  prisoner  Smith  with 

if  they  mi^t  having  received  the  aforesaid  goods,  well  knowing  the 

stolen  all  at  Same  to  have  been  stolen. 

once. 

But  on  an  indictment  agunst  a  receiver  for  receiving  several  arttcles,  if  it  appear  that 
Uiey  were  received  at  difierent  times,  the  prosecutor  may  be  put  to  his  election. 

But  evidence  maj  be  given  of  all  the  receipts,  for  the  purpose  of  proving  guilty  know- 
ledge in  the  receiviog^  at  least,  of  all  prior  to  that  on  which  the  prosecutor  elects  to  pro- 


(a)  Rex  V.  Morris^  Russ.  &  Ry.  270. 
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The  ag^egate  value  of  the  property,  as  laid  in  the     182(S. 
indictment,  was  between  70A  and  SOL 

The  prisoner  Dtam  was  shopman  to  the  pro- 
secntors. 

No  evidence  was  given  of  his  having  been  seen  to 
take  any  thing  in  the  house,  nor  that  any  thing  was 
missed  till  just  before  his  apprehennon :  which  ap- 
prehension, and  that  of  the  prisoner  Smithy  was  on 
the  dOth  of  July.    The  evidence  against  him  was, 
that  after  he  was  apprehended  he  admitted  having 
taken  from  the  prosecutors  a  great  variety  of  things, 
some  of  which  he  had  taken  and  sent  to  the  pri* 
soner  Smithy  and  some  he  had  sent  into  the  country; 
and  as  to  those  which  the  prisoner  Smith  had,  he 
described  some  as  having  been  pledged  by  her,  others 
as  having  been  made  up  into  dresses,  and  others  as 
having  been  sent  by  Smth  to  another  woman  ;  and 
there  was  also  evidence,  that  in  the  month  of  May 
he  had  taken  some  bed  furniture  to  the  lodgings  of 
the  prisoner  Smithy  and  given  it  to  her ;  and  which 
bed  furniture  was  proved  to  belong  to  the  prose- 
cutors. 

< 

Cross^  the  prosecutor,  swore,  that  he  had  no  doubt 
that  the  articles  were  taken  from  him  at  several  dif- 
ferent  times ;  and  it  appeared  probable  that  that  was 
the  case,  from  the  great  variety  of  the  articles,  and 
also  from  its  appearing  that  the  prisoner  Smith  had 
been  in  the  habit  of  pledging  several  articles,  at  dif- 
ferent times,  during  a  period  of  between  four  and 
five  months. 

The  evidence  against  Smithy  of  her  receiving  tlie 
goods,  was,  that  many  were  found  in  her  possession ; 
others  pledged  with  different  pawnbrokers,  both  by 
herself  and  by  other  persons  by  her  direction,  at 
different  times,  for  a  period  of  between  four  and  five 
months  before  her  apprehension  j  and  other  parcels 
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.1826.      of  the  goods  Were  sent  by  Smith  to  another  woman ; 

^J  -  ,       and  other  parcels  were  proved  to  have  come  into 

Cue.        Smith's  possession,  at  several  and  distinct  times.     The 

prisoner  Smith  admitted,  that  all  these  things  had  been 

•given  to  her  by  the  prisoner  Dunn,  but  she  denied 

knowing  that  they  had  been  stolen. 

It  was  objected  by  the  counsel  for  the  prisoners, 
that,  upon  this  evidence,  it  appeared  that  these 
things  must  have  been  taken  by  Dunn,  at  several 
different  times ;  and  that  as  to  Smith  it  was  proved, 
^that  things  came  from  Dunn  to  her  upon  several  and 
*  distinct  occasions ;  and  that  as  the  prosecutor  could 
only  go  upon  one  felony,  he  should  elect  what  par- 
ticular articles  he  meant  to  rely  upon,  both  as  to  one 
time  of  stealing  by  Dunn,  as  far  as  affected  him,  and 
as  to  one  time  of  receiving  by  Smith  of  the  things  so 
stolen,  as  far  as  affected  Smith. 

The  learned  Judge  said,  there  was  one  part  of  the 
evidence,  viz.  that  of  Dunn  bringing  the  cotton- 
furniture  to  Smith,  and  giving  it  to  her,  which  ap- 
peared to  prove  one  entire  transaction  of  a  taking  by 
Dunn,  and  a  receiving  by  Smithy  of  the  same  'articles. 

The  counsel  for  the  prosecution  then  said  they 
would  abandon  this  transaction,  as  constituting  the 
felony  to  support  the  indictment  j  but  they  claimed 
the  benefit  of  the  receipt  of  that  furniture  by  Smith, 
to  show  a  guilty  knowledge  in  her. 

Upon  this  the  learned  Judge  said,  that  as  to  Dunn 
he  could  not  compel  the  prosecutors  to  elect  what  set 
of  goods  they  relied  upon  ;  and  that  though  it  was 
probable  the  goods  were  taken  at  different  times,  it 
was  not  impossible  but  that  they  had  been  all  taken 
at  one  time,  and  that  there  was  nothing  to  guide  the 
prosecutors  in  making  a  selection  of  two  or  three 
particular  things,  as  taken  together. 
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But  the  learnedJuDGE  decided,  that  as  to  the  pri-  1826. 
soner  Smiik,  as  there  was  evidence  that  some  of  the 
things  did  come  at  different  times,  these  were  several 
distinct  acts  of  receiving ;  and  that,  therefore,  as  to 
her,  they  must  elect  what  act  of  receiving  they  relied 
upon  to  support  the  felonious  receivings  the  pro- 
secutors then  elected  to  go,  as  to  Smith,  upon  the 
receiving  two  particular  pieces  of  silk,  as  to  which 
there  was  evidence  of  each  piece  being  of  the  value 
of  50s.,  and  a  muslin  dress,  as  to  which  there  was 
evidence  of  its  being  of  the  value  of  30^. 

The  counsel  for  the  prisoner  Smith  then  objected, 
as  he  had  also  done  in  the  earlier  part  of  the  trial, 
that  evidence  ought  not  to  be  allowed  of  the  prisoner 
Smith  having  pledged  or  disposed  of,  or  having  in  her 
possession  the  other  articles  of  the  stolen  property, 
in  order  to  raise'  an  inference  that  she  knew  it  had 
been  stolen.  But  though  this  pledging  and  disposing, 
and  having  in  her  possession  the  goods,  extended  over 
a  great  length  of  time,  between  four  and  five  months, 
yet  as  all  the  property  had  been  stolen  from  the 
same  persons,  and  had  all  been  brought  to  her  by 
'  the  prisoner  Dunn,  the  learned  Judge  thought  it  was 
admissible,  and  proper  to  be  left  to  the  jury,  as  an 
ingredient  to  make  out  the  guilty  knowledge. 

In  summing  up  the  case  to  the  Jury,  the  learned 
Judge  particularly  drew  their  attention  to  the  two 
'  pieces  of  silk,  (as  to  the  muslin,  upon  which  also  the 
counsel  for  the  prosecution  had  made  their  election 
as  to  Smith,  there  was  less  evidence  about  it),  because, 
unless  they  should  find  the  prisoner  JDtmn  guilty  of 
stealing  one  or  both  these  pieces  of  silk,  the  prisoner 
Smith  must  be  acquitted ;  and  the  learned  Judge 
pointed  out  the  circumstances  as  to  the  silk,  as  far  as 
they  affected  each  of  the  prisoners,  and  also  the 
^evidence  given  of  the  value  of  each  piece,  cautioning 
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1626.  them  that  they  were  not  to  miiSer  in  their  mindst  any 
admissicMUi  of  Dutm  to  a£Eect  Smithy  or  those  of  Smith 
to' sffect  Durm. 

The  learned  Judge  also  told  them,  that  unless  th^ 
were  satisfied  that  Dunn  stole  one  or  both  of  the  pieces 
of  silk,  they  must  acquit  Smith  ;  but  if  they  should 
do  so,  they  might  nevertheless  consider  as  to  Dunn 
whether  he  stole  any  of  the  other  articles,  but  that  to 
support  the  capital  part  of  the  charge,  they  must  be 
satisfied  that  he  had  taken  in  the  dwelling-house,  at 
one  time,  several  articles,  amounting,  in  the  whole,  to 
the  value  of  upwards  of  forty  shillings,  or  else  that 
he  took  some  one  article  of  the  value  of  more  than 
ibrty  shillings. 

The  learned  Judge  also  told  the  Jury,  as  to  Smithy 
as  it  qipeared  the  difierent  articles  had  all  been  taken 
firom  the  house  of  the  prosecutors,  and  had  all  come 
into  the  possession  of  Smith  from  jQtmn,  that  they 
might  take  into  their  consideration,  the  circumstance 
of  her  having  the  various  articles  of  stolen  property 
xa  her  possession,  and  pledging  or  otherwise  disposing 
of  them  at  various  times,  as  an  ingredient  in  coming 
to  a  determination,  whether,  when  she  received  the 
two  pieces  of  silk,  she  knew  them  or  either  of  them 
to  have  been  stolen. 

The  Jury  found  both  the  prisoners  guilty. 

The  learned  Judge  respited  the  judgment,  that 
the  opinion  of  the  Judges  might  be  taken,  whether 
the  prosecutor  ought  to  have  been  put  to  his  election, 
as  to  which  of  the  articles  he  would  proceed  upon  as 
against  Dunn,  and  also  whether  the  evidence  of  Smith 
having  in  her  possession,  and  pledging,  and  otherwise 
disposing  of  other  stolen  property  as.  before  stated, 
ought  to  have  been  so  submitted  to  the  Jury. 

In  Michaelmas  term,  1826,  the  Judges  met,  and 
considered  this  case,  and  were  unanimously  of  opiniont 


k 


GBOWN  CASES  RESERVED.  151 

that  the  learned  Judge  was  right  in  not  requiring  an      18^. 
election  as  to  Dunn  ;  and  that  evidence  of  other  acts    ^-T^  ■^ 
of  receiving  was  properly  admitted  against  SnUth^ 
and  the  conviction  was  therefore  right  (a) 


REX  V.  THOMAS  BARHAM.  1826. 

The  defendant  was  tried  before  Mr.  Justice  Gase-  On  an  indict- 


C.90. 


lee,  at  the  winter  gaol  delivery  for  the  county  of  ™^  3" 
Sussex^  in  the  year  1826,  upon  an  indictment  founded  for  having 
on  576.3.  c.  90.  which  charged,  that  defendant,  on  doie,wit?i? 
the  19th  of  November.  7  G.4.,  entered  into  a  certain  tent  there  to 

kill  game,  and 

close  situate  in  the  parish  of  Battle^  in  the  occupa-  being  there 
tion  of  Thomas  Quaife,  with  the  intent  then  and  there  SS!^ 
illegally  to  destroy,  take,  and  kill,  and  to  aid,  abet,  ^  v^^f  ^ 

J         .   .      .1  A     lA^      •  1  'ii       entry  with  tnat 

and  assist  other  persons,  to  the  jurors  unknown,  ille-  intent  into  the 
gaily  to  destroy,  take,  and  kill  game  and  rabbits;  ^^se specified. 
and  having  so  entered  into  the  said  close  was^  in  the  whether  it'ia 
Dight,  between  the  hours,  &c.  to  wit,  ho.  found  in  ghoSduSiifc 
the  dose  aforesaid  armed  with  a  gun,  against  the  ?"^t  ®'?|2!?"^ 

statute,  &C.  in  which  ne  « 

The  words  of  the  statute  are,  "  that  if  any  person  un*iewto°^ 
or  persons   having  entered  into  any  forest,   chase,  stated  in  the 
park,  wood,  plantation,  close,  or  other  open  or  en-  "*    ^«*^C ) 
closed  ground,  with  the  intent  illegally  to  destroy, 
take,  or  kill  game  or  rabbits,  or  with  the  intent  to 
aid,  abet,  and  assist  any  person  or  persons  illegally  to 
destroy,  take,  or  kill  game  or  rabbits,  shall  be  found 


(a)  Rex  Y.  Vawke,  Russ.  &  Ry.  C  C.  R.  531.    Rex  v.  jESm, 
6  B.  &  C.  145.   Rex  v.  Thomas,  East,  P.  C.  934. 
{by  Rex  Y.  WarkeTf  injra,  p.  165. 
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1826.      at  nighty  &c.  armed  with  any  gun,  cross-bow,  fire- 
1^  -^^     arms,  or  bludgeon,  or  any  other  ofiensive  weapon, 
every  such  person  so  offending,  being  thereof  lawfully 
convicted,   shall  be  adjudged  guilty  of  a  misde- 
meanor, &c.** 

The  two  witnesses  for  the  prosecution,  who  were 
lookers-out  of  Sir  George  Prescott^  about  five  o'clock 
of  the  morning  of  the  day  stated  in  the  indictment, 
saw  four  men  in  a  field  called  the  Brook  Land,  in 
the  occupation  of  Thomas  Quai/e,  which  adjoined  a 
wood,  and  in  which  field  there  was  a  foot-path ;  ob- 
serving them  to  be  coming  along  the  Brook  Land, 
the  witnesses  went  into  an  adjoining  field,  also  in  the 
occupation  of  Mr.  Quatfe,  called  the  Hop  Garden, 
towards  which  the  men  were  coming ;  and  as  soon  as 
they  got  into  the  Hop  Garden,  the  witnesses  met 
them.     The  defendant,  who  was  one  of  the  four, 
struck  one  of  the  witnesses  with  a  gun,  and  threw  it 
behind  him  into  the  Brook  Land,  from  whence  they 
had  come,  and  where  a  gun  was  found  late  in  the 
same  day  \  the  defendant  was  immediately  taken,  and 
had  a  brace  of  pheasants  in  his  pockets.    There  were 
two  woods  which  were  preserves  for  game  adjoining 
to  the  Hop  Garden,  on  the  opposite  side  to  that  on 
which  the  defendant  entered,  and  the  foot-path,  in  the 
Brook  Land,  led  to  Adliscomb,  where  the  defendant 
resided. 

Upon  this  evidence  the  defendant's  counsel  con- . 
tended,  that  there  was  no  evidence  of  the  prisoner 
having  entered  the  Hop  Garden  with  intent  to  kill 
game  there ;  that  supposing  the  Jury  to  be  of  opinion 
that  the  defendant  bad  killed  the  pheasants  in  the 
wood,  of  which  there  was  no  proof,  the  circumstance 
of  his  having  been  first  seen  in  the  field,  through 
which  a  path  led  to  the  defendant's  residence,  was 
one  from  which  he  might  be  supposed  to  be.  satisfied 
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with  what  he  had  done,  and  to  be  returning  home ;       1826. 
or  if  not,  that  the  object  must  be  to  kill  game,  not  in     ^  ■  v  ■■  ^ 
the  Hop  Garden^  but  in  the  two  adjoining  woods,       ^S,e.  * 
which  were  stated  to  be  preserves  for  game ;  and  he 
insisted  that  upon  the  construction  of  the  statute  they 
must  be  satisfied  the  defendant  intended  to  kill  game 
in  the  close  in  which  he  was  found. 

Observing  there  was  a  distinction  between  the 
present  act  and  those  which  had  preceded  it,  but 
were  now  repealed,  viz.  39&40G.3.  c.50.  and 
56  G.  3.  C.130.  in  which  the  offence  was  described  to 
be  the  entering  into,  or  being  found  in,  any  forest, 
&C.,  the  learned  Judge  thought  it  right,  in  order  that 
the  opinion  of  the  Judges  should,  if  necessary,  be 
taken  upon  the  construction  of  the  act,  and  upon  the 
particular  frame  of  the  indictment,  to  desire  the  opi- 
nion of  the  Jury,  whether  the  defendant  was  return- 
ing  home,  or  still  in  the  pursuit  of  game  ;  and  if  the 
latter,  whether  they  thought  the  intention  of  the  de- 
fendant was,  to  kill  game  in  the  Hop  Garden^  as 
alleged  in  the  indictment 

The  Jury  found  the  defendant  was  still  in  the  pur- 
suit of  game  ;  but  they  could  not  say  whether  in  the 
Hop  Garden  or  elsewhere. 

The  learned  Judge  respited  the  sentence  until 
the  next  gaol  delivery,  and  directed  the  defendant 
to  be  discharged  upon  bail  to  appear  and  receive 
judgment. 

In  Hilary  Term,  18^7,  the  Judges  met  and  con- 
sidered this  case ;  and  held  the  conviction  wrong, 
inasmuch  as  the  entry,  with  intent  to  kill  game,  was 
confined  by  the  indictment  to  the  close  specified,  it 
was  therefore  necessary  to  prove  the  intent  as  to  that 
close. 
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1826.  REX  V.  THOMAS  ALLEN. 

On  an  indict-  ^or  killing  a  fallow  deer,  in  the  uninclosed  park  of 
?!f!JJ  •"  .^^       the  forest  of  Waltham,  without  the  consent  pf  the 

s.i.(aXthough      King,  the  owner  of  the  deer,  after  a  former  con- 
there  must  be        vinfinn  • 
some  evidence        vicuou . 

to  negative 
the  owner's 
consent,  the 

owner  need      REX  V.  ARGENT,  CRUSSALL,  and  GREEN. 

not  be  called 

pose;hunon.  For  entering  a  yard  adjoining  and  belonging  to  the 
be'i^rrSf^  dwelling-housc  of  John  Greenwoodj  and  taking  fish 
from  other  dr.      out  of  a  Dond  withofut  cousentf  &c. : 

cumstancesy 
or  proved!^ 
bit  agents* 

REX  V.  CHAMBERLAIN  and  HOPWOOD. 

For  taking  fish  in  Claremont  Parkj  belonging  to  His 
Serene  Highness  the  Prince  ofScuce  Cobourgt  with- 
out consent  of  the  owner. 

These  several  indictments  were  tried  before 
Mr.  Justice  Gaselee,  on  the  last  winter  circuit* 
The  two  first  in  the  county  of  Essea:,  the  last  in  the 
county  of  Surrey. 

In  each  case,  the  offence  was  committed  under 
circumstances  which  the  learned  Judge  thought  quite 
sufficient  to  warrant  the  jury  in  finding  non-consent 
of  the  owner,  admitting  the  onus  of  proving  such  non- 
consent  to  lie  on  the  prosecutor ;  but  Mr.  Justice 
Lawrence,  having  been  reported,  in  Rex  v.  RodgerSf 


(a)  Repealed  by  7&8  G.4.  c.27*»  and  other  provisions  substituted 
hjTScSG.^  C.89. 
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2  Camp.  654.,  to  have  held  that  it  was  necessary  to      1827* 
call  the  owner  to  prove  such  non-consent,  further     ' .   -^^ 
evidence  was  gone  into,  by  calling  the  persons  en-       Case, 
gaged  in  the  management  of  the  different  properties, 
but  not  the  owner  in  either  case.     John  Greenwood^ 
the  owner  in  one  of  them,  was  a  Quaker. 

The  learned  Judge  held  this  proof  sufficient ;  but 
as  the  question  was  of  ordinary  occurrence,  he  thought 
it  right  to  request  the  opinion  of  the  Judges  upon  it. 

In  Hilary  Term,  1827,  the  Judges  met  and  con- 
sidered  these  cases,  and  held  the  convictions  right. 


REX  V.  FRANCIS  WALKER.  vlf^l/ 

The  prisoner  was  tried  before  Newman  Knowllys,  Stealing  rolb 
the  Recorder,  at  the  September  sessions  at  the  Old  ^S^iarccny 
Bailey  in  the  year  182f),  for  grand  larceny.  wcoi^ng  to 

the  parch- 
(a)  By  7  &  8  G.  4.  c.  29.  s.  21.,  it  is  enacted  that  if  any  person  meat,  though 

shall  steal,  or  shall  for  any   fraudulent  pucpose  take  from  its  ^^^^® 

place  of  deposit  for  the  time  being,  or  from  any  person  having  ^^^  of  ins- 

the  lawful  custody  thereof,   or  shall   unlawfully  and  maliciously  tice,  unless 

obliterate,   injure,   or  destroy  any  record,   writ,  return,  panel,  they  concern 

process,  interrogatory,  deposition,  affidavit,  rule,  order,  or  war-      ®       v-v  ; 

rant  of  attorney,  or  any  original  document  whatsoever  of  or 

belonging  to  any  court  of  record,  or  relating  to  any  matter  civil 

or  criminal,  begun,  depending,  or  terminated  in  any  such  court; 

or  any  bill,  answer,  interrogatory,  deposition,  affidavit,  order,  or 

decree ;  or  any  original  document  whatsoever  of  or  belonging  to 

any  court  of  equity,  or  relating  to  any  cause  or  matter  begun, 

depending,  or  terminated  in i any  such  court;  every  such  offisnder 

shall  be  guilty  of  a  misdemeanor,  and  being  convicted  thereof 

shall  be  liable,  at  the  discretion  of  the  court,  to  be  transported 

beyond  the  seas  for  the  term  of  seven  years,  or  to  suffisr  such 

other  punishment,  by  fine  or  imprisonment,  or  by  both,  as  the 

court  shall  award;  and  it  shall  pot,  in  any  indictment  for  such 

offence,  be  necessary  to  allege,  that  the  article  in  respect  of  which 

the  offence  is  committed  is  the  property  of  any  person,  or  that  tho 

same  is  of  any  value." 

VOL.  I.  M 
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I827.  The  indictment  consisted  of  eight  counts.    The 

v*-N— ^  first  count  charged  him  with  stealing,  on  the  9th  of 
^Ca^  *  October,  in  the  Inner  Temple,  one  roll  of  parchment, 
being  records  of  the  Court  of  Common  Pleas  at  West^ 
minster,  and  containing  remembrances  and  rolls  of  the 
said  court,  and  dockets  of  causes  entered  of  record  in 
the  said  court,  value  ten  shillings,  the  property  of  our 
lord  the  King. 

The  second  count  was  the  same  as  the  first,  except 
laying  the  property  to  be  in  the  four  Judges  of  the 
Court  of  Common  Pleas  by  their  respective  names 
and  offices. 

The  third  count  was  the  same  as  the  first,  except 
laying  the  property  in  the  three  prothonotaries  of  the 
said  court  by  their  respective  names  and  offices. 

The  fourth  count  was  the  same  as  the  first,  except 
laying  the  property  in  Thomas  Sherwin. 

The  fifth,  sixth,  seventh,  and  eighth  counts  agreed 
with  the  first,  second,  third,  and  fourth  counts  re- 
3pectively,  as  to  the  value  of  the  thing  stolen,  and 
the  persons  to  whom  the  property  belonged;  but 
each  of  the  last  four  counts  respectively  alleged  the 
thing  stolen  to  be  one  roll  of  parchment 

The  facts  to  prove  the  stealing  were  clear ;  and 
the  Jury  found  the  prisoner  guilty  on  the  first  four 
counts.  The  learned  Recorder  was  clearly  of  opi- 
nion that  the  crime  of  larceny  at  common  law  could 
not  be  established  on  the  four  subsequent  counts, 
charging  the  thing  stolen  to  be  mere  parchment  of 
the  value  of  10^. ;  and  the  learned  Recorder  enter- 
tained very  strong  doubts,  whether  an  actual  existing 
record  of  the  courts  at  Westminster  could  properly 
be  described  as  mere  parchment,  so  as  to  change  its 
actual  use  and  nature,  and  reduce  it  to  mere  personal 
chattels,  the  subject  of  petty  or  grand  larceny  at 
common  law ;  and  the  learned  Judge  submitted  that 
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tihe  stealing  a  record  of  the  courts  at  Westminster      1897* 
was  only  a  misdemeanor,  and  no  felony,  till  the  sta-     Lt  -  ^/ 
tute  of  Henry  &,  and  that  only  in  such  cases  where        Case, 
the  judgment  was  liable  to  be  reversed  by  such  thefL 
In  the  case  of  Westbeer^  Leach's  C.C.  p.  12.  4th  ed. 
East,  P.  C.  596.  (a\  which  was  a  conviction  on  an  in- 
dictment for  grand  larceny,  for  stealing  a  parchment 
writing,  purporting  to  be  a  commission  empowering 
the  commissioners  therein  named  (pursuant  to  an 
order  previously  made  in  Chancery)  to  enter  and 
ascertain  the  boundaries  of  the  manors  of  Bradhery 
and  Hartshome^  and  to  certify  how  high  the  water  of 
Tumace  Pool  ought  to  be  kept,  &c.,  and  also  one 
other  parchment-writing,  purporting  to  be  a  return 
made  to  such  commission  ;  the  property  was  laid  to 
be  the  goods  of  our  Lord  the  King,  and  of  the  value 
of  four  shillings.  The  Court  (the  Old  Bailey^  January 
sessions,  1739»)  expressed  a  doubt  whether  the  offence 
amounted  to  felony,  and  the  Jury  found  a  special  ver- 
dict, that  the  prisoner  was  guilty  of  privately  taking 
away  a  parchment  writing,  value  one  penny,  from  the 
records  of  the  Court  of  Chancery,  purporting  to  be  a 
Commission  under  the  broad  seal ;  and  another  parch- 
iftent-writing  annexed  thereto,  value  one  penny,  pur- 
porting  to  be  the  return  to  the  said  commission,  with 
intent  to  steal  the  same  j  that  they  were  the  goods  of 
the  King  j  and  that  the  cause,  of  which  they  were 
the  records,  was  finally  determined  in  the  year  1717* 
That  case  was  twice  argued  at  the  bar  by  the  At^ 
tomey  and  Solicitor  General  on  the  part  of  the  crown 
in  the  foDowing  Trinity  Term,  A.  D.  17*0. ;  and  the 
Court  ivere  unanimously  of  opinion  that  these  parch- 
ment-writings concerned  the  realty,  and  that,  there- 


(a)  S.C.2Str.  1134f. 
M  S 
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1827.      fore,  the  prisoner  was  not  guilty  of  the  felony  charged 

!-^  '    /    in  the  indictment,  and  the  prisoner  was  discharged. 

Otfe.  In  that  case  neither  the  commissron  nor  the  return 

could  be  legally  considered  as  mere  parchment,  and 

as  such  a  personal  chattel ;  so  in  this  case  the  learned 

Recorder  submitted  the  same  principle  would  apply, 

and  that  the  roll  of  records  in  question  could  not 

legally  be  considered  as  a  mere  personal  chattel, 

which  waste  parchment  would  be  ;  and  therefore  he 

submitted  the  case  to  the  consideration  of  the  Judges. 

In  Hilari/  Term,  1827  (^)>  the  Judges  met,  and 

considered  this  case ;  and  held,  that  as  the  records 

did  not  concern  the  realty,  as  was  the  case  in  R.  v. 

Westbeer,  stealing  the  parchment  was  larceny,  and 

the  conviction  therefore  right* 


s 


1827-  REX  V.  SAMUEL  MARSHALL. 

An  bdictment  TuE  prisoner  was  convicted  before  C.  J.  Best  at  the 
ply  toSt^CT^  Spring  assizes,  1827,  for  the  county  of  Nottingham^ 
of  two  differ-  on  the  following  indictment :  — 
offences,  and  The  jurors  for  our  lord  the  king,  upon  their  oath 
^whichPb  present,  that  Samuel  Marshall,  late  of  the  parish  of 
bad.  If  clergy  North  Leverton,  in  the  county  of  Nottingham,  la- 
fe^mf^CT^*^  bourer,  on  the  l6th  day  of  October,  in  the  seventh 

detcriptiont  of 

compound 

larcenies,  the  indictment  must  specify  the  description  charged,  in  order  to  oust  a  prisoner 

of  his  clergy. 

A  charge  which,  though  it  must  mean  one  or  the  other  of  two  descriptions,  but  does 
not  show  which,  does  not  exclude  clergy. 

As  a  charge  of  robbing  a  dwelling-house  in  the  daytime  to  the  value  of  five  shillings,  not 
showing  whether  any  person  was  m  the  house,  or  not. 


(a)  This  case  had  been  partly  considered  at  a  meeting  of  the 
Judges  in  the  preceding  term,  and  adjourned. 
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year  of  the  reign  of  our  sovereign  lord  George  the  1827 
Fourth,  by  the  grace  of  God  of  the  United  Kingdom  ^— v— 
of  Great  Britain  and  Ireland  king,  defender  of  the  ^^cmc/ 
faith,  about  the  hour  of  two  in  the  afternoon  of  the 
same  day,  with  force  and  arms,  at  the  parish  afore- 
said, in  the  county  aforesaid,  the  dwelling-house  of 
George  Turner  there  situate,  feloniously  did  break 
and  enter,  and  one  hat  of  the  value  of  1^.,  one  shawl 
of  the  value  of  1^.,  five  handkerchiefs  of  the  value  of 
35.,  six  silver  spoons  of  the  value  of  5s.^  one  coat  of 
the  value  of  l5.,  three  shirts  of  the  value  of  35.,  two 
pair  of  stockings  of  the  value  of  1^.,  one  thread-case 
of  the  value  of  (Sd.^  and  one  piece  of  the  silver  coia 
called  a  shilling,  and  one  other  piece  of  the  silver 
coin  of  this  realm  called  a  sixpence,  of  the  goods, 
chattels,  and  monies  of  the  said  George  Turner,  in 
the  same  dwelling-house  then  and  there  being  found, 
then  and  there  feloniously  did  steal,  take,  and  carry 
away,  against  the  peace  of  our  said  lord  the  King,  his 
crown  and  dignity. 

As  this  indictment  does  not  state  whether  any 
person  was  within  the  house  or  not,  the  learned 
Judge  reserved  for  the  opinion  of  the  Judges  the 
question.  Whether  the  prisoner  was  entitled  to  his 
clergy  ? 

In  Easter  Terra,  1827f  the  Judges  met,  and  con- 
sidered this  case ;  and  though  it  was  considered  that 
clergy  was  taken  away  equally  whether  any  person 
was  in  the  dwelling-house  or  not,  the  property  stolen 
being  above  5s,  value  (either  under  39  Eliz.  c.  15.  or 
3  W.  k  M.  c.  9.  s.  1.),  yet  they  were  unanimously  of 
opinion,  that  the  indictment  ought  to  have  shown 
upon  which  charge  the  case  was  founded,  otherwise 
the  prisoner  could  not  have  the  means  of  knowing, 
as  he  ought,  which  charge  he  was  to  meet ;  and  that 
the  prisoner  was  therefore  entitled  to  his  clergy. 
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1827.      REX  V.  JOSEPH  LOOM,  JOSIAH  CRISP,  and 
^— ^— ^  JOHN  BAXTER. 

Upon  an  in-  The  prisoners  were  tried  before  Mr.  Justice  Gaselee, 
stealing  sheep,  at  the  Spring  assizes  for  Norfolk f  in  the  year  1827f 
notbe^TO^"  ^P^^  ^^  indictment  which  charged  them  with  stealing 
yicted  for  five  shecp  :  upon  the  evidence  they  appeared  to  be 
f^x^i so. s.  lambs.  The  learned  Judge  thought,  that  upon  the 
c.  34.(0)  sp^.    authority  of  Rea:  v.  Cook,  2  East,  P.  C.  6l6.,  this 

cines  lambs  as.  ..  .  .. 

well  as  sheep,  charge  was  not  supported ;  but  as  the  grand  jury  were 
migSlto'rtate  discharged,  he  desired  the  jury  to  convict,  and  respited 
which  are       the  judgment,  that  the  opinion  of  the  Judges  might 

be  taken  whether  any  and  what  judgment  could  be 

pronounced. 

At  a  meeting  of  the  Judges  in  Easter  term,  18279 

the  conviction  in  this  case  was  held  wrong.  (6) 


meant* 


1827.  REX  V.  JAMES  MUCKLOW. 

If  a  man  takes  The  prisoner  was  tried  before  Mr.  Justice  Holrotd, 
poS^t  be^i^  at  the  Spring  assizes  for  the  county  of  Warwick^  in 
to^tohim-  the  year  1827,  upon  an  indictment  which  charged 
toii^  1t^di)es  ^^^  with  stealing  a  bill  of  exchange  for  ten  pounds 
not,  "PF^^  eleven  shillings  and  sixpence,  the  first  count  stating 

sdfanj  pro- 
perty It  contains,  this  aroropriadon  does  not  make  him  answerable  for  larceny,  there  being 
no  ammutfiirandi  when  he  first  received  the  letter. 

(a)  As  does  7  &  8  G.  4.  c.29.  8. 25.  supra ^  p.  107. 

(b)  lUx  V.  Beaneyy  Russ.&Ry.  C.C.R.  416.    FFi^fiaiuf's  case, 
ib»  494.    Rex  v.  Doughss,  1  Campb.  212« 


MuCKLOW^t 
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it  to  be  the  property  of  John  Lea  and  others,  and 
the  second  count  as  the  property  of  one  other  James 
MuckUm.  There  were  two  other  counts  stating  it  *"*  cii^ 
to  be  a  warrant  for  the  pajnment  of  ten  pounds  eleven 
shillings  and  sixpence,  instead  of  a  bill  of  exchange. 
The  instrument  in  question,  was  a  draft  drawn  by 
John  Lea  and  Sons,  on  the  day  it  bears  date,  at  Kid^ 
derminster,  (where  they  carried  on  business)  on  their 
bankers  at  the  same  place,  and  was  as  follows : 

**  Kidderminster^  Dec.  1.  1826. 
"  Messrs.  Wakeman  and  Turner^  Bankers^  Kidder'- 

minster. 
"  Pay  Mr.  James  Mticklow^  or  bearer,  ten  pounds 
eleven  shillings  and  sixpence. 

"  ^\0.  lis.  6d.  John  Lea  and  Sons.** 

This  draft  was  unstamped,  and  was  written  on  the 
same  sheet  of  paper  with  a  letter,  directed  James 
MucklorVf  Saint  Martinis  Lane^  Birmingham,  and 
was  sent  by  Lea  and  Sons  by  the  post  to  Birmingham, 
which  is  eighteen  miles  from  Kidderminster. 

No  person  of  that  name  being  found  or  heard  of 
to  be  living  in  Saint  Martinis  Lane,  Birmingham,  and 
the  prisoner  living  in  a  house,  about  a  dozen  yards 
from  St.  Martinis  Lane,  with  his  father,  Joseph 
Mucklow  (who  was  also  included  in  the  same  indict- 
ment, but  acquitted),  the  postman,  on  the  second  of 
the  same  December,  called  with  the  letter  at  their 
house,  when  they  were  out,  and  left  a  message  that 
there  was  a  letter  for  them  which  they  were  to  send 
for ;  and  it  was  in  consequence  thereof,  on  the  same 
day,  delivered  to  the  father,  and  afterwards  came  to 
the  hands  of  the  prisoner  his  son,  who  appropriated 
the  draft  to  his  own  use,  and  received  payment  of  it, 
under  circumstances  proved  by  evidence  arising  from 
the  contents  of  the  letter,  and  otherwise,  that  satisfied 
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1827.      the  jury  he  knew  the  letter  and  draft  were  not  in- 
-'■"t"        tended  for  him,  but  for  another  person,  and  upon 
Case,        which  they  found  him  guilty  of  the  larceny. 

The  letter  and  draft  were  intended  for  another 
Mr.  James  MuckhWy  then  of  New  Hall  Street j  Bir- 
nUnghanif  to  whom  Messrs.  Lea  and  Sons  were  then 
indebted,  to  the  amount  of  the  sum  contained  in  the 
draft,  for  goods  sold  and  deUvered  ;  but  it  was  mis- 
directed to  Saint  Martin's  Lane  by  mistake,  and 
sent  by  the  post,  in  consequence  of  an  application  by 
letter  by  that  James  Mucklow  to  them  for  payment, 
as  the  goods  were  sold  for  cash. 

It  was  objected  that  this  could  not  in  law  amount 
to  larceny,  as  the  possession  of  the  letter  and  draft 
had  been  voluntarily  parted  with  by  Lea  and  Sons,  and 
also  by  the  postman,  and  without  any  fraud  on  the 
part  of  the  prisoner ;  and  Story's  case,  Russ.  &  Ry. 
C.  C.  R.  81.  and  Walsh's  case,  ibid.  215.  were  cited. 

Two  other  doubts  also  occurred,  one  on  the  want 
of  a  stamp  on  the  draft,  as  otherwise  this  would 
operate  as  an  evasion  on  the  stamp  law,  it  being  a 
draft  for  the  purpose  of  making  a  payment  to  a  per- 
son at  a  distance  of  more  than  ten  miles ;  and  query, 
if  Bot  therefore  void?  and  if  so,  then  not  the  subject 
of  larceny,  or  receivable  in  evidence  as  such.  See  stat. 
55  G.  S.  c.  184.  Sched.  part  1.  Ea:emption.  —  "  All 
drafts  to  bearer  or  bankers,  within  ten  miles  of  where 
such  drafts  or  orders  shall  be  issued,  provided  such 
place  be  specified  therein,  and  bearing  date  on  or 
before  the  day  on  which  they  are  issued  j"  and  query, 
whether  the  draft  be  issued  (that  is,  whether  its 
being  issued  is  complete)  till  the  delivery  of  the 
letter  at  Birmingham^  which  is  at  the  distance  of 
more  than  ten  miles  from  the  banking-house  ? 

The  other  doubt  arose  upon  an  objection  made  in 
Phipoe's  case,  2  East,  P.  C.  599.,   and  in   Walsh's 
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case,  Russ.  &  Ry.  C.C.R.  220.,  that  this  draft  waa^      .18*7. 
not  the  goods  and  chattels  of  John  Lea  and  Sons,     v«y/ 
and  of  no  value  in  their  hands;  and  that  it  had  not    ^^^^'^ 
become  the  property  of  the  James  Mucklow  for 
whom  it  was  intended,  so  as  to  be  considered  as  his 
valuable  property.     See  also  Clark*s  case,  Russ.  & 
Ry.  181. 

The  learned  Judge  respited  the  judgment,  to  take 
the  opinion  of  the  Judges  on  these  points. 

At  a  meeting  of  the  Judges  in  Easter  Term, 
1827f  this  conviction  was  held  wrong,  on  the  ground 
that  it  did  not  appear  that  the  prisoner  had  any 
animus  furandi  when  he  first  received  the  letter }  and 
a  pardon  was  recommended. 


9E 


REX  V.  MARIA  WAULLY.  1827. 

The  prisoner  was  tried  before  Mr.  Baron   Hul-  The  marriage 
LOCK,  at  the  Spring  assizes,  in  the  year  1827,  for  the  ^^J^J^th^ 
county  of  Yorky  for  bigamy.  -^  oattheooo- 

The  indictment  charged  that  the  prisoner,  on  the  J^^^iarSnT* 
30th  of  Augtisif  3  G.  4.,  at  the  united  parishes  of  St.  J^^^jSotbi"* 
John  and  St.  Martin,  in  Beverley ^  in  the  county  of  between 
York,   by  the  name  of  Maria  Hopwood,  married  ^^{fe^^j  *^.!f. 
Watdly  ;  and  that  she  afterwards,  to  wit  on  the  15th  c.  75.  received 
Febmary,  8  G.  4.,  at  the  parish  of  Sutton  in  the  said  sent^by  wWcU 
county,  feloniously  did  marry  one  Abraham  Capes,  ••  ^i^  ^ 
the  said  John  Waully  her  former  husband  being  then  is  rea^d) 
living,  against  the  statute,  &c.  ?^8^h« 

Down  to  the  time  of  the  first  marriage,  the  pri-  so  a.  cts. 
soner  resided  with  her  parents  at  Hull.     The  first  mo^oSenSljri 
marriage  was  solemnized  by  licence,  between  the  pri-  "  '^■^  - 


164  CROWN  CASES  BESERVED. 

1827.  soner  and  John  Waully,  on  the  SOth  day  of  August^ 
hr-v— 1^  1822,  at  Beverky  (to  which  place  the  prisoner  came 
that  morning  from  Hull),  and  without  the  consent  of 
either  of  her  parents,  both  of  whom  were  then 
living,  she  being  at  that  time  between  sixteen  and 
seventeen  years  of  age.  The  second  marriage  took 
place  by  banns,  on  the  15th  February,  1827,  the 
first  husband,  John  WavUyy  being  then  and  still 
living.  The  prisoner  and  her  first  husband  lived 
together  as  husband  and  wife  during  a  considerable 
part  of  the  year  1 823. 

On  the  part  of  the  prisoner  it  was  objected,  that 
the  first  marriage,  having  been  solemnized  without 
the  conflent  of  her  parents,  whilst  she  was  under  age^ 
was  void;  but  in  support  of  the  prosecution,  the 
3  G.  4.  c.  75.,  which  received  the  royal  assent  on  the 
22d  July,  1822,  was  cited,  by  which  statute  the 
11th  section  of  the  26  G.  2.  c.  33.  was  repealed. 

And  it  was  insisted  that  the  first  marriage,  in  this 
case,  having  been  solemnized  by  licence,  between  the 
^d  day  of  July,  1822,  the  day  upon  which  the 
3  G.  4.  c.  75.  was  passed,  and  the  1st  day  of  Sep* 
tember  following,  on  which  day  the  general  pro- 
V  ipions  of  the  latter  statute  came  into  operation,  was 
[  -  a  ¥alid  marriage. 

It  appeared  to  the  learned  Judge,  that,  under  the 
circumstances,  the  first  marriage  was  good ;  and  he 
accordingly  directed  the  jury  to  find  the  prisoner 
guilty,  subject  to  the  opinion  of  the  Judges  upon 
the  point. 

The  prisoner  was,  with  the  prosecutor's  consent, 
permitted  to  go  at  large,  on  a  proper  recognizance 
for  her  appearance  at  the  next  assizes  to  receive  the 
judgment  of  the  court. 

The  learned  Judges  were  requested  to  consider 
whether  the  marriage  of  the  30th  of  August,  1829, 
was  a  good  marriage. 
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In  Easter  Term,  1827,  the  Judges  met  and  con- 
sidered this  case,  and  were  unanimously  of  opinion 
that  the  first  marriage  was  valid  ;  for  under  3  G.  4f. 
c.  75.,  the  26  G.  2.  c.  SS.  ^.11.  had  ceased  to  operate, 
and  the  provisions  as  to  marriages  by  licence,  in 
3  G.  4.,  did\iot  come  into  force  till  afterwards,  (a) 


Waully*8 


REX  V.  CHARLES  WORKER.  I827. 

The  prisoner  was  tried  before  Mr.  Justice  Gaselee,  On  indictment 
at  the  Spring  assizes  for  Bedfordshire^  in  the  year  ^g^a^man^* 
1827,  on  an  indictment,  which  stated,  ^^^  f^°' 

First,  That  on  the  24th  oi  February  last,  at  Evers-  having  entered 
holt,  having  entered  a  wood,  called  Kingshoe  Spirmey,  b^Mrfowad  °^ 
belonging  to  the  Duke  of  Bedford,  with  intent  ille-  armed  there 
gaily  to  destroy,  take,  and  kill,  and  to  aid  others  to  not  wen  \a 
destroy,  take,  and  kill  game,  and  rabbiti^,  he  was  f^^^JJ^fid 
found  about  four  in  the  night  in  said  wood,  armed  ifth^rebeevi- 

•«»U1%  A  /viivi  denottnihow 

With  a  gun.  h^teibawi 

Second. — Having  entered  into  said  wood,  wi(^'2Sj/i% 
intent,  &c.,  he  was  found  on  a  certain  close,  to  wit,       *    > 
Kmgshoe  Close. 

'  Third.  —  Having  entered  into  said  wood,  was 
found  in  a  certain  close,  to  wit,  a  close  in  the  occu- 
pation of  John  Goodman. 

The  gamekeeper  of  the  Duke  of  Bedford  being 
stationed  near  the  wood,  mentioned  in  the  first 
count  of  the  indictment,  called  Kingshoe  Spinney,  - 


(a)  See  4  G.  4.  cc.  5. 17. 76. 

(b)  Rex  T.  Barham,  supra,  152. 
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1827-      about  a  quarter  before  four  in  the  morning  of  the 

^  '    /     24th  Februanfj  heard  nine  reports,  and  saw  thxee 

Case.        flashes  in  the  wood. 

The  prisoner  was  not  seen  in  the  wood,  but  was 

soon  afterwards  seen  in  the  close,  called  Kingshoe 

Close,  which  adjoined  the  wood. 

Upon  this  evidence,  the  learned  Judge  left  it  to  the 
jury  to  say,  whether  he  was  one  of  the  party  in  the 
wood ;  and  they  having  found  that  he  was,  a  general 
verdict  of  guilty  was  entered ;  but  if,  in  order  to 
satisfy  the  wordjbund,  the  party  must  be  seen  in  the 
close  in  which  he  is  alleged  to  be  found,  the  verdict 
must  be  on  the  second  count,  which  will  raise  a  ques- 
tion in  arrest  of  judgment :  viz.  whether  it  is  neces- 
sary  that  the  prisoner  should  be  found  armed  in  the 
same  close  into  which  he  entered  for  the  purpose  of 
killing  the  game. 

In  the  case  of  the  King  v.  Barham,  (supra,  152.) 
THE  Judges  declined  giving  an  opinion  upon  the 
question,  the  finding  of  the  jury  not  being  sufficient 
to  raise  it 

In  Easter  Term,  1827f  the  Judges  met,  and  con- 
sidered this  case ;  and  held,  that  as  there  was  evi- 
Aence  to  satisfy  the  jury  he  had  been  in  the  wood 
'  *    acmed,  or  was  one  of  a  party  who  had  been  so,  it 
was  sufficient,  and  the  conviction  was  right 


1827.  REX  V.  WILLIAM  GILES. 

Q.^.  ^  The  prisoner,  William  Giles,  was  tried  before  Mr. 
foi^lSTnoteto  Baron  Vaughan  ^t  Reading,  at  the  Spring  assizes 
HJ^n^^     for  the  county  of  Berks,  in  the  year  182?. 

accomplice, 
tluit  be  may 
pau  it,  it  a  diipoiing  of,  and  putting  it  away. 
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The  first  count  of  the  indictment  charged  him  with       1827* 
disposing  of  and  putting  away  a  forged  and  counter-*    *  -  ^  ,  ^ 
&it  51.  bank  note,  with  intent  to  defraud  the  governor        Case, 
and  company  of  the  bank  of  England^  knowing  the 
same  to  be  forged. 

Second  count,  with  offering  to  one  Abraham  New- 
tan  a  forged  and  counterfeit  5L  bank  note  with  the 
like  intent,  knowing  same  to  be  forged. 

There  were  other  counts  describing  the  note  as  a 
forged  promissory  note  for  payment  of  money,  stating 
the  intent  to  defraud  Abraham  Newton. 

The  prisoner  was  a  baker  at  Keston^  near  Cranford^ 
in  ih^  county  of  Middlesex.  >  It  appeared,  upon  his 
own  confession,  voluntarily  made  before  the  magis- 
trates who  committed  him  for  trial,  that  he  had,  on 
different  occasions  prior  to  the  transaction  in  question, 
purchased  51.  and  10/.  forged  bank  notes  of  a  person 
of  the  name  of  Henri/  TrundelU  which  he  had  dis- 
posed of  by  an  agent  employed  by  him  for  that  pur- 
pose. That  on  Friday ^  the  27th  of  January  last,  he 
met  the  said  Henry  Trundell  by  appointment  at  the 
New  Inn  in  the  Old  Bailey^  and  purchased  of  him  six 
51.  forged  bank  notes,  for  which  he  agreed  to  pay . 
12/.,  and  did  pay  to  the  said  Henry  Trundell  81.  op 
account  of  the  same,  whereupon  the  said  six  51.  forged 
bank  notes  were  delivered  to  him  on  Ludgate-hill, 
rolled  up  in  a  small  bundle. 

It  appeared  further  from  the  confession  of  the  pri- 
soner and  the  testimony  of  Burr  and  others,  Burr^ 
having  been  admitted  to  give  evidence  for  the  Crown, 
that  on  the  same  day,  and  shortly  afler  receiving  the 
same,  the  prisoner  delivered  one  pf  them  to  William 
Burr  J  who,  at  the  prisoner's  desire,  disposed  of  it  in 
part  payment  of  a  horse  purchased  by  the  prisoner  in 
Smithfield  market.  The  prisoner  and  Burr^  before 
they  parted,  agreed  to  meet  at  Harlington  on  the  fol- 
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1827.  lowing  day,  and  to  proceed  from  thence  in  company 
^  ■'»'  *^  to  Windsor.  They  met  accordingly,  and  went  toge- 
ther in  the  prisoner's  one-horse  chaise  to  Windsor^ 
where  the  prisoner  deUvered  into  the  hands  of  Burr 
one  other  of  the  51.  forged  bank  notes,  which  he  had 
received  on  the  preceding  day  from  TnmdeU^  direct- 
ing Burr  to  purchase  for  him  some  tea  and  sugar  at 
a  grocer's  at  Eaton.  Burr  accordingly  purchased  the 
tea  and  sugar  for  which  he  paid  the  51.  note  given  to 
him  by  the  prisoner,  and  received  the  change  in 
small  notes  and  silver,  which,  together  with  the  tea  and 
sugar.  Burr  delivered  to  the  prisoner.  The  prisoner 
and  Burr  then  returned  from  Eaton,  to  Windsor^ 
when  the  prisoner  delivered  to  Burr  another  5L  bank 
note,  which,  it  appeared  from  the  prisoner's  confes- 
sion, was  one  of  the  six  forged  51.  bank  notes  pur- 
chased by  the  prisoner  from  Trundell. 

This  last-mentioned  51.  note  was  the  subject  of  the 
present  indictment,  which  Burr^  by  the  prisoner's 
desire,  attempted  to  dispose  of  at  three  several  shops 
in  Windsor^  but  without  success,  the  prisoner  waiting 
at  a  short  distance  in  the  street,  and  communicating 
with  Burr  after  leaving  each  shop  successively.  The 
l^soner  then  directed  Burr  to  endeavour  to  get  the 
Bote  changed  at  a  butcher's  whose  name  was  Abra^ 
ham  Newton^  telling  him  that  he  must  get  change 
before  he  went  home.  Burr  accordingly  went  into 
the  shop  of  Abraham  Newton^  leaving  the  prisoner 
waiting  near  the  top  of  the  street.  Burr  purchased 
some  meat,  and  offered  in  payment  the  said  5U 
forged  bank  note,  so  delivered  to  him  by  the  prisoner. 
Newton  took  the  note,  and  gave  to  Burr  in  exchange 
two  1/.  Windsor  notes,  two  sovereigns,  13^.  Gd.  in 
silver,  and  two  penny  pieces,  deducting  the  price  of 
the  meat  which  he  delivered  to  Burr.  When  Burr 
offered  the  note  to  Newton^  the  latter  asked  him  what 
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Go.n's 


name  he  should  put  upon  the  note,  to  which  Burr      18S7* 
answered,  Giks  of  Heston^  not  far  from  Cranford 
Bridge^  near  Hatton. 

After  receiving  the  change  and  the  meat,  and  be-- 
fore  Burr  had  quitted  the  shop,  a  person  of  the  name 
o£  Charles  Hewitt  came  in,  and  made  some  commu- 
nication  privately  to  Newtorij  upon  which  he  insisted 
on  having  the  meat  and  the  change  returned  to  him, 
and  which  Burr  complied  with.  Burr  was  then  de- 
tained by  Newton  and  Hewitt ^  on  suspicion  of  having 
paid  to  the  former  the  5L  bank  note  knowing  it  to  be 
fidrged,  when  Burr  stated  that  Giles^  from  whom  he 
had  received  it,  was  in  the  street,  and  desired  to  be 
taken  to  him. 

Giles  had,  in  the  mean  time,  absented  himself^  and 
was  afterwards  appreljiended  in  the  borough  of  New 
Windsor^  in  consequence  of  Burr's  description  of 
his  person,  and  pointing  out  the  inn  at  which  the  pri- 
soner's horse  and  chaise  were  left. 

The  counsel  for  the  prosecution  insisted,  that  the 
offer  of  a  51.  forged  note  by  Burr  to  Newton^  as  the 
agent  of  the  prisoner,  was  the  act  and  offer  of  the 
prisoner. 

For  the  prisoner  it  was  contended,  that  he  not  hav- 
ing been  present,  ought  to  have  been  indicted  as  an 
accessary  before  the  fact,  and  could  not  legally  be 
convicted  as  a  principal. 

The  learned  Judge  told  the  jury,  that  if  they 
should  be  of  opinion  that  Burr  knew  when  he  offered 
the  note  to  Newton  that  it  was  a  forged  note,  the 
prisoner  could  not  be  considered  as  principal ;  but 
that  if  Burr  was  employed  by  the  prisoner  as  an 
innocent  instrument,  being  ignorant  that  the  note 
was  a  forged  one,  it  would  then  be  the  act  of  the 
prisoner,  and  he  might  properly  be  convicted^  and 
the  ieamed  Judge  desired  the  jury  to  state  to  him 
expressly  their  opinion  upon  this  fact.    The  learned 
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1.827.  Judge  added  also,  that  he  thought  the  delivery  of 
the  prisoner  to  Burr  of  the  note  in  question,  if 
delivered  with  a  knowledge  of  its  being  forged,  and 
for  the  purpose  of  being  uttered  by  Burr,  was  in 
itself  a  disposing  of  and  putting  away  of  the  note 
in  question  within  the  15th  G.  2.  c.lS.  s.ll.  The 
jury  found  the  prisoner  guilty,  and  added,  that  Burr 
did  not  know  that  the  note  given  to  him  by  the 
prisoner,  and  by  him  offered  in  payment  to  Abraham 
Newton  was  a  forged  note,  on  which  the  learned 
Judge  passed  sentence  of  death  upon  the  prisoner, 
and  at  the  desire  both  of  the  prosecutor  and  the 
prisoner's  counsel,  the  learned  Judge  reserved  the 
point  for  the  consideration  of  the  Judges. 

In  Easter  Term,  1827,  the  Judges  met  and  con- 
sidered this  case,  and  they  thought  that  Burr  knew 
it  was  forged,  but  were  of  opinion  that  the  giving 
the  note  to  Burr^  that  he  might  pass  it  was  a  disposing 
thereof  to  him,  and  that  the  conviction  was  right  (a) 


1827.        REX   V.  WILLIAM   YATES,    also   DANIEL 

FREDERICK  JONES. 

An  unstamped  This  person  was  tried  and  convicted  before  Mr. 
2?ntl7^^"  Justice  Park,  at  the  last  Winter  assizes  for  the 
m^«y»^^c*»  Home  Circuit  in  the  year  1827,  ^t  Kingston-upon^ 

stamped  under  Thames. 

k^nota^^-  '^^^  indictment  charged,  that  owe  David  Francis 
ble  security,  JoneSj  seijeant-at-law,  was  vice-treasurer  of  a  certain 
"g  a^c 89.,     society,  called  the  society  of  Ancient  Britons^  and 

because  it 

would  be  a 

breach  of  the 

law  in  the  (a)  JUx  v.  Soares^  Rugg.  &  Ry.  C.  C.  R..25.    Rex  v.  Palmer,  ib, 

drawer  to  pay  ^^     ^^  ^  Stewart,  ib.  363. 
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that  prisoner,  well  knowing,  &c  did  falsely  pj;^tend  1827* 
to  Thomas  Wood^  Esq.  M.  P.  that  a  certain  petition, 
which  he  then  sent  and  ddivered  to  the  said  Thomas 
fVoodf  was  in  behalf  of  a  poor  widow,  a  native  of 
Brecon^  who  had  been  in  a  respectable  line,  but 
through  the  death  of  her  husband,  and  numerous 
misfortunes,  was  left  with  a  family  in  very  great  dis- 
tress ;  and  that  through  his  connections  in  Brecoriy  the 
case  was  transmitted  to  him  as  such  vice-treasurer  as 
aforesaid,  and  that  having,  on  enquiry,  found  the 
widow  to  be  a  real  object  of  charity,  he,  the  said 
Dofvid  Francis  Jones,  had  interposed  on  her  behalf. 
That  he,  the  said  Dcevid  Francis  Joti^^,  had  the  ho- 
nour to  acknowledge  the  receipt  of  a  donation  from 
Lord  Brecknock  (the  subject  of  a  former  indictment) 
that  day ;  that  the  widow  had  called  upon  him,  the 
said  Da'oid  Francis  Jones,  that  afternoon,  and  that  he 
was  much  importuned  by  her  to  submit  her  case  for 
the  benevolent  and  humane  consideration  of  the  said 
Thomas  Wood.  By  means  of  which  said  false  pre- 
tences the  said  William  Yates  did  unlawfully,  &c. 
obtain  of  and  from  the  said  Thomas  Wood  an  order 
for  the  payment  qf  the  sum  of  2/.,  and  of  the  value  qf 
2/.,  the  property  of  the  said  Thomas  Wood,  with  in- 
tent to  cheat  and  defraud,  &c. 

llie  averments  negativing  the  pretences  are  not  set 
out,  because  nothing  turns  upon  them. 

The  proof  was  complete  upon  the  evidence  of  Mr. 
Wood  and  Mr.  Serjeant  Jones ;  and  the  prisoner  was 
satisfactorily  convicted  on  this,  as  well  as  upon  the 
former  indictment  respecting  Lord  Brecknock,  on 
which  no  question  arose. 

The  doubt  arose  upon  this  point,  which  was  after- 
wards argued  by  Mr,  Adolphtis,  counsel  for  the  pri- 
^ner,  and  upon  which  the  learned  Judge  requested 
the  opinion  of  the  Judges. 

VOL.   I.  K 
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1827.  Mr.  Woodf  instead  of  sending  money,  or  writing  to 

Yates'b  '  ^"  ^*  Jones  only,  which  was  the  signature  to  the 
due.  letter  to  him,  and  which,  it  will  be  observed,  are  the 
initials  of  Mr.  Seijeant  Joneses  Christian  names,  en- 
closed in  a  letter  directed  to  Kennington^  (where  the 
fidse  2).  F.  Jones  desired  the  answer  to  be  sent),  a 
check  drawn  upon  Messrs.  Child  &  Co.  payable  to  D. 
Francis  Jones  for  2/.,  and  which  check  was  found 
upon  the  prisoner  when  taken.  Now  this  check,  it 
will  be  observed,  was  not  payable  to  D.  F.  Jones^  but 
to  D.  Francis  Jones  only ;  it  was  not  payable  to  order 
or  to  bearer ;  and  therefore  it  was  objected,  that  this 
paper  was  not  of  any  value  to  the  prisoner,  or  to  any 
other  person  excepting  Mr.  Serjeant  Jones,  as  it  was 
not  an  available  security,  and  never  could  have 
been  paid  to  2).  F.  Jones,  but  to  2).  Francis  Jones 
only. 

The  learned  Judge  saved  the  point,  but  passed  sen- 
tence on  the  prisoner :  seven  years  transportation  for 
the  first  offence,  and  seven  years  for  this  offence,  to 
commence  at  the  expiration  of  the  first  seven  years. 
The  latter  part  to  be  remitted,  if  the  learned  Judges 
•     should  think  the  objection  well  founded. 

In  Hilary  Term,  1828,  the  Judges  met,  and 
having  considered  this  case,  were  of  opinion,  that  the 
order  was  not  a  valuable  security  within  7  &  8  Gf.  4., 
as  it  ought  to  have  been  stamped ;  and  therefore  the 
banker  would  have  subjected  himself  to  a  penalty  of 
SOL  by  paying  it. 


Phipoe's  case,  2  East.  P.  C.  599.  &  2  Leach,  4th  edit.  678. 


CROWN  CASES  RESERVED.  I7S 


REX  V.  JOSEPH  JOHNSON  and  Others.  I827. 

The  prisoners  were  tried  before  Mr.  Justice  Hol-  Up*"  «» jp- 
ROYD,  at  Nisi  Prius,  at  the  Summer  assizes  for  Not-  riot,  removed 
t'mghamsMre,  in  the  year  1827,  for  a  riot  at  East  StS^KJ^ 
Retford,  in  June  1826.  tiofori  into  the 

The  indictment  was  preferred  and  found  at  the  King's  Bench, 
Midsummer  Quarter  Sessions,  1826,  for  the  borough  ;?.^.???^*^. 

^__r^,  ,  --,  f      Nisi  Pnus,  the 

of  East  Retfordf  and  removed  by  the  prosecutor  by  prosecutorand 
certiorari  into  the  King's  Bench ;  process  was  issued  ^^|^^to 
from  the  crown  office  against  the  defendants,  who  gave  cosu  under 
bail  for  their  appearance  to  take  their  trial  at  the  next 
assizes. 

The  record  was  sent  down  for  trial,  at  Nisi  Prius, 
at  the  Lent  assizes,  and  was  made  a  remanet,  and 
was  entered  again  for  trial,  at  the  summer  assizes, 
when  the  defendants  were  convicted. 

On  the  application  of  the  prosecutor's  counsel  for 
costs,  under  7  GA.  c.64.  s.23.  (a),  doubts  arose  whe- 
ther and  how  far  the  Court  had^  power  to  allow 
the  costs  of  the  prosecutor,  or  of  the  witnesses.  The 
doubts  arose  from  it's  not  being  ascertained,  whether 
the  prosecutor  appeared  before  the  Court,  on  re- 
cognizance to  prosecute,  and  those  doubts  would 
also  be  to  be  considered,  where  it  should  turn  out 
that  he  had  so  appeared  before  the  superior  Court,  to 
which  he  himself  had  voluntarily  removed  the  in- 
dictment on  such  recognizance. 

On  application  at  the  crown  office,  it  was  ascertained 
that  no  recognizance  was  returned  to  the  Court  of 


{a)  And  see  ss.  22.  28.  also  statute  58  G.  3.  c.  70.  ss.  4.  6. 
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1 827.      King's  Bench,  and  that  the  prosecutor  was  not  bound 

^—  V  '■/     by  recognizance  to  prosecute  in  that  Court. 

^Cmc.  The  witnesses  were  subpoenaed,  but  their  costs  and 

expences,  &c,,  were  not  prayed  by  them,  but  were 

prayed  by  the  prosecutor  as  having  been  defrayed  by 

him. 

The  prosecutor  also,  it  seemed,  caused  himself  to 
be  subpoenaed.  Previous,  however,  to  the  Midsummer 
Quarter  Sessions  of  1826,  some  of  the  defendants 
had  been  apprehended,  and  gave  bail  for  their  ap- 
pearance at  the  Quarter  sessions,  and  the  prosecutor 
then  entered  into  a  recognizance  to  prosecute  at  the 
Quarter  Sessions. 

This  recognizance  was  not  returned  to  the  King's 
Bench,  and  on  the  records  of  that  court  the  De* 
fendant  does  not  appear  to  have  entered  into  any 
recognizance. 

The  consideration  of  the  Judges  was  desired, 
whether  in  such  cases  of  an  indictment  for  a  misde- 
meanor being  preferred  at,  and  removed  by  the  prose- 
cutor himself  from  the  Quarter  Sessions  into  the 
King's  Bench,  an  order  of  Nisi  Prius  may  legally 
be  made  for  any  and  what  costs,  or  whether  the 
application  must  not  be  elsewhere,  and  whether  such 
costs,  if  ordered,  should  be  taxed  by  the  officer  of 
Nisi  Prius  ;  also,  whether  the  costs  of  a  trial  at  Nisi 
Prius,  and  the  expence  incurred  in  the  Court  of 
King's  Bench,  previous  to  and  in  making  up  the 
record,  are  such  costs  as  ai^e  to  be  included  in  the 
expences  of  a  prosecution  allowed  by  the  statute  for 
misdemeanour,  (a) 


(a)  See  Rex  ▼.  the  Inhabitants  of  Ckaddertony  5  T.  R.  272.  and 
Rex  V.  the  Inhabitants  of  Cli/ion,  6  T.  R.  344.  Rex  v.  Rich^^^p 
8  B.  &  C.  420. 
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In  Mkhaehnas  Term,  18^,  the  Judges  having      1827. 
Considered  this  case,  determined  that  no  costs  were     '     -    / 

JOHNSOn  8 

allowable  under  the  statute.  Case. 

The  same  point  was  reserved  by  Mr.  Jusxic* 
LiTTLEDALE,  and  decided  by  the  Judges  in  the  case 
of  Rea:  v.  Oates  and  others,  tried  at  the  Spring 
assizes  for  Essex,  1827.  In  the  case  of  Rex  v.  Ellis, 
who  was  tried  and  convicted  before  Mr.  Justice 
LiTTLEDALE,  at  Nisi  Prius,  at  Exeter,  at  the  Summer 
assizes,  1826,  for  a  felony  committed  before  the 
7  G.  4.  was  in  operation,  and  whilst  58  G.  3.  c.  70. 
was  in  force,  the  Court  of  King's  Bench  made  a  rule 
absolute,  ordering  the  city  and  county  of  Exeter  to 
pay  the  expences.  The  7  G.  4.  was  in  fofce  at  the 
time  of  the  trial. 


REX  t.  THOMAS  WELSH. 


1827- 


The  prisoner  was  tried  at  the  General  Quarter  Ses-  The  provision 
Sions  of  the  peace,  held  in  October  in  the  year  1827»  ^c.64^'^12.  as 
for  the  town  and  borough  of  Southwark,  before  the  to  offences 
Lord  Mayor  of  London,  Newman  Knoxollys,  Esq.  ^Sin  500 
Recorder,  and  other  justices  of  the  said  town  and  y^rdsof  the 

*^  ,       boundaries  of 

borough,  under  the  charter  oi  Edward  VI.,  on  an  in^  counties,  is 
dictment  there  found  against  the  pris6ner,  charging  coun^^  *^ 
him  with  stealing  from  the  person  of  Samuel  Ling-  boundaries 
Jbrd  a  handkerchief  of  the  value  of  5^.,  within  the  cutions m^ 
«aid  town  and  borough.  J,^^^^^^  ^p^ 

The  prosecutor  stated  in  evidence,  that  he  was  on  ply  to  prose- 
Lwidon  Bridge,  at  the  end  nearest  the  Borough  (the  Siiit^  juris- 
whole  of  the  bridge,  and  about  twenty  yards  further  ^lictions. 
on  the  south   side  of  the  river,  being  within  the 
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1827*  boundary  of  the  city  of  London^  when  he  felt  a  pull 
Welsu's  *'  ^  pocket  in  which  the  handkerchief  was ;  he 
Case.  turned  round  on  the  instant,  seized  the  prisoner,  and 
took  from  under  his  coat  the  very  handkerchief 
which  had  been  that  very  instant  stolen  from  him. 
The  larceny  from  the  person,  the  apprehension  of 
the  prisoner,  and  the  finding  the  property  upon  him, 
were  all  within  the  city  of  London^  but  certainly 
within  5QO  yards  of  the  next  adjoining  county  of 
Surrey.  Without  hearing  further  evidence,  the 
learned  Recorder  directed  the  jury  to  acquit  the 
prisoner,  on  the  ground  of  their  being  incompetent 
to  tiy  this  felony,  which  had  been  committed  cer- 
tainly  in  the  city  of  London. 

The  prosecutor  was  then  bound  over  to  prefer  his 
bUl  at  the  Old  Bailey ^  which  was  done  accordingly ; 
and  the  prisoner  having  been  removed  to  Newgate, 
on  his  arraignment  at  the  Old  Bailey^  on  the  bill 
found  by  the  London  grand  jury  for  the  same  felony, 
pleaded  autrefois  acquit  in  Southwark. 

This  plea  being  founded  on  the  twelfth  section  of 
7  G.  4.  c.  64.,  which  enacts,  "  That  such  felony  may 
be  dealt  with,  enquired  of,  tried,  determined,  and 
punished  in  any  of  the  said  counties,  in  the  same 
manner  as  if  it  had  been  actually  and  wholly  com- 
mitted therein/*  The  learned  Recorder  was  of  opi- 
nion thatif  not  tried  in  the  county  ofthe  city  of  iondon, 
where  the  whole  felony  was  in  fact  committed,  it  could 
only  be  tried  at  the  sessions  or  assizes  of  the  county  of 
Surrey^  by  a  jury  de  corpore  comitatus,  and  not  by 
any  limited  jurisdiction  locally  existing  within  the 
county,  which  had  not  the  power  (as  the  sessions' for 
the  town  and  borough  of  Southwark  certainly  had 
not),  to  summon  a  jury  de  corpore  comitatus.  A  pri- 
soner being  tried  by  a  limited  jurisdiction,  of  very 
small  extent,  within  the  county,  might  be  very  ma- 
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terially  afiected  in  the  benefit  of  his  peremptory  chal-  1827. 
lenges,  inasmuch  as  he  might  be  personally  ob-  ^'-^  — ^ 
noxious  to  more  than  twenty  inhabitants  in  such  '  Case. 
small  district,  ^nd  yet  not  to  any  proveable  extent 
that  would  sustain  a  challenge  for  cause :  an  incon- 
venience not  at  all  likely  ever  to  occur  in  a  jury  sum- 
moned  from  the  whole  county.  The  objection  to  the 
plea  appears  greatly  confirmed  by  the  terms  of  the 
59  G.  3.  c.  27.,  for  facilitating  the  trial  of  felonies 
committed  on  board  vessels,  &c.  employed  on  canals^ 
&c. ;  which,  reciting  the  difficulties  of  ascertaining 
in  such  cases  in  what  counties  such  felonies  may 
have  actually  been  committed,  provides,  that  it  shall 
be  sufficient  to  allege  the  felony  to  have  been  com.* 
mitted  in  either  of  the  said  counties  or  cities  through 
which  such  vessel  shall  have  passed  in  the  course  of 
it's  voyage;  and  that  such  felony  may  be  enquired  of, 
tried,  and  determined  in  the  county  or  citt/  in  which 
it  shall  be  alleged  to  have  taken  place.  A  similar 
provision  is  made  by  the  59  G.  3.  c.  96.  respecting 
felonies  committed  on  stage-coaches,  &c.,  that  such 
felony  may  be  alleged  to  have  been  committed  in  any 
county  or  city  in  the  line  of  its  journey  ;  and  that  it 
may  be  enquired  of,  heard,  and  determined  in  any 
county  or  city  so  alleged^ 

This  appears  to  declare  fully  the  sense  of  the  legis- 
lature, that,  in  all  the  cases  described  by  these 
three  several  statutes,  the  jurisdiction  of  the  county 
at  large  shall  alone  be  resorted  to,  unless  where  a 
more  limited  jurisdiction  is  expressly  assigned  by 
statute.  For  these  reasons  the  learned  Recorder 
overruled  the  plea,  reserving  the  propriety  of  the  de- 
termination for  the  decision  of  the  Judges. 

The  prisoner  had  pleaded  over  to  the  felony. 

In  Hilary  Term,  1828,  all  the  Judges  met,  and 

.were  unanimously  of  opinion  that  the  ple^  was  pro- 
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1827*  perij  overruled^   on  the  grbund  that  the  twelfth 

*.    -    .'  section  of  7  G.  4.  c.  64.  does  not  extend  to  trials  in 

Otte.  limited  jurisdictions,  but  only  to  county  trials. 


1827. 


REX  V.  HENRY  SMITH. 


Ifthesashof  The  prisoner  was  tried  before  Mr.  Justice  Hol- 

a  window  be  ROYD,  at  the  December  sessions  at  the  Old  Bailey^  in 

lutm)?fuffi.  the  year  1827,  for  a  capital  felony,  in  breaking  and 

^tiysoto  entering  a  dwelling-house,  and  committing  larceny 

Sony  the  raidng  tnerem. 

iiSra^rson  He  was  convicted  of  the  full  offence,  on  the 
is  not  a  break-  authority  of  a  similar  case  that  had  recently  occurred 
hwue.  ^        ^  the  Old  Bailey,  a  note  of  which  was  furnished  by 

Mr.  Baron  Hullock  :  in  which  case  similar  circum- 
stances had  been  held  to  amount  to  a  felonious 
breaking  of  the  house. 

From  doubts,  however,  that  were  understood  to 
have  been  afterwards  expressed  upon  the  point,  the 
learned  Judge  respited  the  judgment,  in  order  to  take 
the  opinion  of  the  Judges  upon  the  propriety  of  the 
convictioni  as  to  the  capital  part  of  the  offence. 

The  housebreaking  (if  there  was  one  by  the  pri- 
soner) was  by  pushing  up  or  raising  the  lower  sash  of 
the  parlour  window,  which  was  proved  to  have  been 
at  about  eight  or  nine  o'clock  in  the  morning,  in  a 
close  state  and  shut  quite  down,  but  to  have  been 
also  seen  about  twelve  o'clock  at  noon  of  the  same 
day  in  an  open  state  or  raised  about  a  couple  of 
inches,  with  the  prisoner  very  near  it ;  but  yet  only 
so  open  and  raised  as  that  there  was  not  room  enough 
for  a  person  to  enter  the  house  through  that  opening. 
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and  <^omiiiit  the  larceny.    On  the  evidence  it  was       I827. 
clear,  that  the  prisoner  immediately  afterwards  threw     ^  —  v  ■■  ^ 
the  sash  quite  up,  and  then  having  thus  removed  the        q^  ' 
obstruction  to  his  entrance,  entered  through  the  en- 
larged aperture  thus    made,   and    committed    the 
felony ;  but  the  Jury  declared  their  opinion  to  be, 
that  the  prisoner  did  not  open  the  window  all  the 
way,  but  only  raised  the  sash  the  second  time. 

The  question  for  the  opinion  of  the  Judges  was, 
whether  the  prisoner  was  properly  convicted  of  the 
house-breaking,  or  whether  he  should  have  been  con* 
victed  of  larceny  only  ? 

In  Hilary  Term,  1828,  the  Judges  met,  and  all 
thought  there  was  no  decision  under  which  this  could 
be  held  to  be  a  breaking,  and  that  they  ought  not  to 
go  beyond  what  had  been  decided,  unless  the  case 
was  within  some  settled  principle,  which  this  was 
not ;  and  that  the  conviction  for  house-breaking  was, 
therefore,  wrong. 


REX  V.  JOHN  CAMPBELL.  I827. 

The  prisoner  was  indicted  for  stealing  trinkets  and  Prevailing 
fancy  articles  of  the  value  of  I7I/.,  the  property  of  X^tobriJT 
Mr.  Alexander  BerenSy  and  was  tried  at  the  Decern-  g^o^*  pro- 
ber  sessions  at  the  Old  Bailey^  in  the  year  1827,  before  bought  to  a 
Thomas  Denman,  Esq.  Common  Serjeant.  «*^1°  P^^®» 

•  1  1  .  ,  under  pre- 

It  appeared  in  evidence,  that  the  prisoner  called  at  tencetbat  the 
the  shop  of  BerenSy  to  whom  he  was  a  perfect  stranger,  Sen^tepid 
and  said  to  him,  "  I  am  come  to  take  a  choice  of  ^^'  ^^»  "*^ 

further  pre- 
Tailineupon 
faim  to  leave  them  there  in  the  care  of  a  third  person,  and  then  getting  them  from  that 
person  without  paying  the  nrice,  is  a  felonious  taking ;  if,  ab  initio,  the  intention  was  to 
get  the  go^ds  from  the  traaesman,  and  not  to  pay  for  them. 
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1827.      fancy  articles;  I  am  going  into  the  country :  I  will 

Cj^^?^^'h  P^y  y^^  ^^^  ^^  y^^  ^^^  deliver  the  goods,  and  you 
Case.  must  serve  me  as  low  as  you  can/*  He  then  wrote 
on  a  card  his  name,  and  the  address,  <<  Coach*office, 
Swan  Inn,  Lad-lane  ;'*  and  another  card  falsely  de* 
scribing  where  he  lodged.  He  then  selected  the 
articles  in  the  indictment,  and  desired  that  they 
should  be  taken  the  next  day  at  five  in  the  afternoon 
to  the  coach-office. 

An  invoice  of  the  goods  was  made  out  by  Berens 
in  the  presence  of  the  prisoner ;  and  the  next  day,  at 
five,  Berens  carried  the  goods,  packed  in  a  case,  to 
the  Swan. 

The  prisoner  met  him  there,  and  said,  <*  I  am  sur- 
prised that  my  friend,  who  promised  to  be  here,  is  not 
come.'*  In  a  quarter  of  an  hour,  a  letter  was 
brought  by  the  two-penny  post  to  the  prisoner,  who, 
after  appearing  to  read  it,  said,  "  This  is  my  very 
good  friend,  who  will  give  me  200/.,  at  Tom^s  coffee- 
house, at  half-past  seven." 

He  desired  Berens  to  meet  him  there  at  that  time, 
and  then  desired  the  book-keeper  to  reserve  a  place 
for  him  by  the  Manchester  coach  next  day,  when  he 
said  he  would  take  the  case  with  him.  Some  doubt 
was  expressed  whether  it  was  not  too  large  for  the 
coach ;  both  Berens  and  the  prisoner  desired  it 
might  be  taken  care  of,  and  Berens  swore  on  his 
cross-examination  that  he  considered  the  goods  to  be 
sold,  if  he  got  his  cash,  but  not  before.  Both  left  the 
coach-office.  Berens  went  to  Tom^s  at  the  time  ap- 
pointed, but  saw  no  friend  of  the  prisoner's,  nor  the 
prisoner. 

Half  an  hour  after  they  had  left  the  office,  the 
prisoner  returned  to  it,  telling  the  book-keeper  he 
had  altered  his  mind,  and  would  take  the  case  away 
then. 
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He  offered  him  a  sovereign  for  his  trouble,  hired  a  1 827. 

porter  to  carry  the  case  into  the  street,  and  there  ^*  v  ■  ^ , 
hired  a  cart,  in  which  he  had  it  conveyed  to  a  house       ^Cwe!"^* 
on  the  other  side  of  the  river.     He  was  found  in  that 

0 

house  in  two  hours,  with  the  case  unpacked,  and  the 
goods  all  about  the  room. 

The  prisoner's  counsel  contended  that  he  was  en- 
titled to  a  verdict  of  acquittal,  as  a  complete  sale  of 
the  goods  had  taken  place. 

But  the  Jury  were  directed  to  consider,  whether 
they  were  satisfied  by  the  evidence  that  the  prisoner, 
when  he  first  called  upon  Berens^  had  no  intention 
of  buying  and  paying  for  the  goods,  but  gave  the 
order  for  the  purpose  of  getting  them  out  of  Berens^s 
possession,  and  afterwards  clandestinely  removing  and 
converting  them  to  his  own  use ;  and  if  they  were  so 
satisfied,  to  find  the  prisoner  guilty,  which  they  did. 

The  learned  Common  Serjeant  requested  the 
opinion  of  the  learned  Judges,  whether  the  convic- 
tion was  right. 

In  Hilary  Term,  1 828,  the  Judges  met,  and  con- 
sidered this  case,  and  were  clearly  of  opinion  that 
there  was  a  felonious  taking,  the  Jury  having  found 
that  the  prisoner's  intention,  ab  initio^  was  to  get  the 
goods  out  of  Berem^s  possession,  and  then  clandes- 
tinely remove  and  convert  them  to  his  own  use,  and 
that  the  conviction  was  right. 


IgS  CitOWN  CASES  RESERYED. 


1828.  REX  V.  ELIZABETH  MARCH. 

It  is  not  with-  The  prisoner  was  tried  before  Alexander  C.  B.  at 
in  7  &  8  G,  4.  the  Spring  assizes  for  the  county  of  Northamptofij  in 
a  wife  to  set  the  year  18S8,  on  an  indictment  which  described  her 
hustond?  ^  Elizabeth  the  wife  of  John  Marchj  and  charged 
house.  her  with   unlawfully,   maliciously,    and    feloniously 

setting  fire  to  a  certain  house  of  the  said  John  March, 
with  intent  to  injure  him,  against  the  form  of  the 
statute. 

It  appeared  from  the  evidence  that  March  the 
prosecutor  and  the  prisoner  his  wife  had  lived  sepa« 
rate  for  about  two  years,  she  going  by  her  maiden 
name.  It  was  proved  that  previous  to  the  act,  when 
she  applied  for  the  candle  with  which  it  was  done, 
she  said  it  was  to  set  her  husband's  house  on  fire, 
because  she  wanted  to  burn  him  to  death. 

Upon  another  and  earlier  occasion  she  used  threats 
of  burning  him  and  his  house  to  a  cinder.  Having 
borrowed  a  candle  and  lanthorn  she  went  to  her  hus^ 
band's  thatched  house  at  night,  and  stuck  the  candle 
burning  into  the  thatch.  She  was  observed  by  a 
i^eighbour,  and  an  alarm  was  given,  upon  which  she 
ran  away :  the  husband  came  out  and  pulled  from  the 
roof  the  burning  candle  and  the  straw  immediately 
communicating  with  it,  and  so  prevented  any  confla- 
gration. The  straw  pulled  out  was  proved  to  have 
been  black  and  singed.  The  Jury  found  her  guilty. 
The  learned  Chief  Baron  wished  to  have  the 
opinion  of  the  Judges,  whether  it  is  an  offence  within 
the  7  (gp  8  G.  4.  c.  30.  s.  2.,  for  a  wife  to  set  fire  to  her 
husband's  house  for  the  purpose  of  doing  him  a  per- 
sonal injury.   If  not,  the  conviction  appeared  to  the 
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learned  Chief  Baron  to  be  erroneous.  «In  Bex  v.      1838. 
Ann  Gouldf  1  I^each, 257.  it  was  held  that  a  woman     ^-  y^  ^ 
could  not  be  capitally  convicted  for  stealing  the       uwe!* 
goods  of  a  stranger  to  the  value  of  40^.  in  the  dwelling- 
house  of  her  husband. 

This  case  was  considered  at  a  meeting  of  the 
Judges  in  Easter  Term,  1828  (present  Lord  Ten- 
TEBDEN  C.  J.  Best  C.  J.  Alexander  C.  B.  Bayley, 
LiTTLEDALE,  Gaselee  Js.  and  Vaughan  B.),  and  the 
conviction  was  held  wrong;  the  learned  Judges 
thinking  that  to  constitute  the  offence,  it  was  essential, 
that  there  should  be  an  intent  to  injure  or  defraud 
some  third  person,  not  one  identified  with  herself. 


99B 


REX  V.  JOHN  RUST  and  THOS,  FORD.  1828. 

The  prisoners  were  tried  and  convicted  before  Mr.  Throwing  up 
Justice  Park  at  the  April  Old  Bailey  Sessions,  18«8,  ?  window,  and 

m  introducing  an 

(present    Mr.  Baron  Garrow),    for  burglariously  instrument 
breaking  and  entering  the   dwelling-house  of  John  ^j^ow,  and" 
Roper  with  intent  to  steal.  an  inside  shut- 

Of  the  breaking  there  was  no  doubt,  and  the  open  the 
learned  Judge  left  the  intent  to  the  Jury,  telling  them  J,^'J^"^^;  ^^^^ 
if  they  thought  the  intent  was  to  steal,  to  find  the  part  of  it  is 
prisoners  guilty,  and  that  he  would  take  the  opinion  ^^ndow/i"  not 
of  the  Judges  upon  the  question  of  entering ;  the  » sufficient 

1     /»        .1  •  1       .  Ill  entry  to  con- 

counsel   for  the  prisoners  having  contended  there  «titute  bur- 
was  no  sufficient  proof  of  an  entry.  The  Jury  having  ^^^* 
found  the  prisoners  guilty,  the  learned  Judge  respited 
the  judgment. 

The  facts  were  these  as  to  the  entering ;  the  glass 
sash-window  was  left  closed  down,  but  was  thrown 
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18S8.  up  by  the  prisoners ;  the  inside  shutters  were  fastened, 
*^— V— i^  and  there  was  a  space  of  about  three  inches  between 
Cate.  ^^^  s^h  ^^^  the  shutters,  and  the  shutters  themselves 
were  about  an  inch  thick. 

It  appeared  that,  after  the  sash  was  thrown  up,  a 
crowbar  had  been  introduced  to  force  the  shutters, 
and  had  been  not  only  within  the  sash,  but  had  reached 
to  the  inside  of  the  shutters,  as  the  mark  of  it  was 
found  on  the  inside  of  the  shutters. 

The  inclination  of  the  learned  Judge's  opinion  at 
the  trial,  as  well  as  that  of  Mr.  Baron  Garrow,  was 
that  this  was  no  burglary,  as  it  did  not  nor  could  it 
appear  whether  any  part  of  the  hand  was  within  the 
window,  although  the  aperture  was  large  enough  to 
admit  the  hand. 

This  seemed  to  the  learned  Judge  to  be  the  general 
result  to  be  collected  from  the  cases  alluded  to  in 
2  Russ.  912.  and  2  East.  P.  ,C.  490. 

But  as  the  case  approached  so  near  to  that  of 
the  King  v.  Bailey  and  Spencer,  Russ.  &  Ry.341. 
and  of  the  King  v.  Davis,  Russ.  &  Ry.  499-  The 
learned  Judge  thought  it  right  with  the  concurrence 
of  Mr.  Baron  Garrow  to  save  the  point  for  the  opi- 
nion of  the  learned  Judges. 

In  Easter  Term,  1828,  at  the  same  meeting  as  the 
last  case;  tl^e.  learned  Judges  determined  that  this 
conviction  was  wrong,  there  being  no  proof  that  any 
part  of  the  prisoner's  hand  was  within  the  window. 
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REX  V.  WILLIAM  GILBERT.  1828. 

The  prisoner  was  tried  and  convicted  before  Mr.  Taking  goods 
Baron  Garkow  at  the  Spring  assizes  for  Bedfordshire  J^  C^nlLi 
in  the  year  1828,  of  stealing  four  oxen  the  property  to  buy  u 
of  the  Marquis  of  Tavistock.  the^I^the^ 

Richard  Baker  was  employed  by  the  bailiff  of  the  f!^^P!^j  ^^ 

r    J  J  be  paid  beiore 

Marquis  to  sell  the  oxen  dit  Ampthill  fair .  for  ready  th^  are  taken, 
money.  The  prisoner  enquired  the  price  and  agreed  did  not  c^^ 
for  48/.  10^.,  Baker  asked  him  to  mark  them  (which  «cnt  to  their 

beinff  taken* 

is  done  by  clipping  off  some  hair),  he  said  no,  I'll  and  the  pri- 
mark  them  by  and  by,  and  if  you  go  down  to  the  ^^^^^for® 
King^s  Arms  1*11  pay  you  for  them.     Baker  soon  them,  did  not 
went  to  the  King's  Arms,  but  did  not  find  the  pri-  forlSiem^  Cut 
soner;  havins:  dined  there  JSaArer  returned  into  the  meant  to  get 

,  ^  them  into  hu 

fair  to  the  place  where  he  had  left  the  beasts,  but  they  possession, 

wprp  0"nnp  *"^  dispose  of 

were  gone.  ^^^^  ^^^  y^ 

Two  witnesses  severally  proved  that  they  purchased  own  benefit 

MTithout  oaV" 

two  of  the  oxen  in  the  fair  from  the  prisoner.  ing  for  them. 

It  appeared  that  the  prisoner  had  slept  at  the 
King's  Arms  Inn  the  night  before  the  fair,  and 
having  gone  out  in  the  morning  returned  about  half 
past  eleven,  and  being  asked  by  the  landlord  whether 
he  had  bought  any  beasts,  said  he  had  bought  a  little 
lot,  and  thought  he  should  buy  more.  He  said  he 
thought  he  should  return  for  dinner,  but  asked  for 
his  little  bundles,  went  away  and  never  returned. 
Search  was  afterwards  made  for  him  in  the  fair  and 
at  the  different  inns  withoig;^success. 

Baker  said  that  the  custbm  is  to  mark  the  beasts 
when  they  are  sold ;  that  they  are  not  delivered  until 
they  are  paid  for,  which  is  generally  about  dinner 
time,  and  if  the  prisoner  had  applied  to  him  for  leave 
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1828. 

Gilbert's 
Case. 


to  drive  them  away,  he  would  have  refused  till  he 
had  received  the  price.  *  The  prisoner  told  him  his 
name  was  Gilby,  but  did  not  mention  where  he  lived. 

The  learned  Judge  left  it  to  the  Jury  to  say, 
whether  the  prisoner  at  the  time  he  made  the  bargain 
intended  to  pay  for  the  oxen,  or  merely  to  get  them 
into  his  possession,  to  sell  them  and  convert  the 
money  to  his  own  use. 

The  Jury  found  the  prisoner  guilty,  and  said  they 
thought  he  never  at  any  time  intended  to  pay  for  the 
beasts. 

The  learned  Judge  respited  the  judgment  in  order 
to  submit  the  propriety  of  the  conviction  to  the 
consideration  of  the  Judges. 

At  a  meeting  of  the  Judges  in  Easter  Term,  18S8, 
(present  Lord  Tenterden,  Best  C.  J.  Alexander 
C.  B.  Bayley,  Bureough,  Littledale,  and  Ga- 
SELEE  Js.,  and  Vaughan,  B.)  this  conviction  was 
affirmed,  the  Jury  having  found  that  the  prisoner  never 
meant  to  pay  for  the  oxen. 


1828. 


a  confession 
made  in  con- 
sequence of 
persuasion  by 
a  cierjryman, 
not  with  any 
view  of  tem- 
poral benelity 
u  admissible. 


REX  V.  RICHARD  GILHAM. 

X  he  prisoner  was  tried  and  convicted  before  Mr. 
Justice  Littledale  at  the  Spring  assizes  at  Taun- 
ton,  in  the  year  1828,  for  the  wilful  murder  of  Maria 
BagnaU  at  Bath,  and  the  learned  Judge  passed  sen- 
tence upon  him,  but  respited  the  execution  in  order 
that  the  opinion  of  the  juHges  might  be  taken  whe- 
ther the  various  confessions  of  the  prisoner,  after  his 
interviews  with  the  chaplain,  ought,  under  the  cir- 
cumstances, to  have  been  received  in  evidence. 
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The  deceased,  Maria  BagnalU  who  was  a  servant      1828. 
in  the  house  of  Mrs.  Coxe  at  Bath,  was  murdered  at     ^*  v"  ^\ 
a  late  hour  in  the  evening  of  Saturday  the  26th  of    ^^cai&  * 
Jdrmaryy  or  early  in  the  morning  of  Sunday  the  27th. 

The  prisoner,  who  was  also  a  servant  in  the  house  of 
Mrs.  Ck}xe^  was  examined  as  a  witness  before  the  coro* 
ner's  inquest  on  Sunday  the  27th  January  ;  and  wa* 
also  examined  before  the  mayor  of  Bath  at  several  dif- 
ferent times.  On  Wednesday j  the  30th  of  January 
he  was  apprehended,  and  on  2'hursday,  the  31st,  he 
denied  having  any  property  in  Bath  except  at  Mrs. 
Cb.re*8 ;  but,  on  the  same  Thursday,  eight  packages 
of  different  articles  belonging  to  Mrs.  Coa^e,  which 
had  been  found  in  a  room  hired  by  the  prisoner, 
were  brought  to  the  Town  Hall,  and  opened  in  his 
presence..  He  then  went  into  the  beadle's  room, 
and  said  to  the  gaoler,  "  Well,  they'll  hang  me  for 
this  I  know;  but  I  thank  God  I  am  innocent  of 
the  murder."  The  gaoler  said  to  him,  "  Don't  add 
lies  to  crime.'*  He^  was  afterwards  taken  to  the  gaol ; 
and  the  gaoler  saw  him  the  next  morning,  Friday^ 
the  1st  of  February :  he  was  very  much  distressed, 
and  the  gaoler  said  that  he  should  not  be  doing  his 
duty  if  he  did  not  tell  him  (the  prisoner)  that  it  was 
his  firm  opinion  that  he  was  the  man  who  did  the 
deed.  The  prisoner  clasped  his  hands  together:  the 
gaoler  said  "  It  is  done  now,  and  cannot  be  helped ; " 
the  prisoner  said,  "No,  it  cannot."  The  prisoner  had 
the  Bible  and  the  Whole  Duty  of  Man  by  him ;  the 
gaoler  pointed  out  several  passages  for  him  to  read 
in  the  Prayer  Book,  particularly  the  opening  sen- 
tences of  the  service,  and^pld  him  if  he  wished  to 
have  a  spiritual  adviser  he^ould  endeavour  to  get 
him  one  J  and  after  some  conversation  the  prisoner 
expressed  a  wish  to  have  the  chaplain  of  the  gaol. 

o 
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18^.  "^he  chaplain,  on  being  applied  to  by  the  gaoler, 

v^  I     /     first  went  to  the  magistrates,  and  then  to  the  priaoAeft 
^^'o^  *     at  about  half  past  eleven  on  Friday. 

The  chaplain  asked  the  prisoner  why  he  sent  \ib 
him;  the  prisoner  answered,  to  read  and  pray  with 
him,  as  he  could  not  do  it  himself,  or  make  use  of 
the  books  which  were  lying  before  him,  which  were 
the  Bible,  Prayer  Book,  and  Whole  Duty  of  Man. 
•  The  prisoner  said  he  knew  he  was  a  sinner  and 
should  soon  die.     The  chaplain  asked  him  how  he 
knew  it ;  he  replied,  he  had  been  told  at  the  Hall 
be  should  be  hanged  for  taking  the  goods  of  his  mis- 
tress ;  and  he  then  admitted  that  he  had  purloined  a 
few  things  from  her.     The  chaplain  saw  he  was  in 
a  very  perturbed  and  distressed  state  of  mind,  and 
asked  him    if  there  was  not  something  still   more 
heavy  on  his  conscience :  he  said  he  knew  he  was  a 
sinner  as  other  men,  and  he  knew  he  was  suspected 
of  the  unhappy  murder.     The  chaplain  told  him  if 
he  was  innocent  to  maintain  his  innocence ;  but  if 
QOt,  his  own  heart  would  tell  him.     The  chaplain,  as 
the  minister  of  God,  thought  it  was  his  duty  to  warn 
him  not  to  add  sin  to  sin,  by  attempting  to  dissemble 
with  God.     The  chaplain   then  asked  him,  as   he 
(Confessed  himself  a  sinner,  and  as  he  thought  he 
should  soon  die,  whether  he  would  not  wish  to  repent 
of  his  sins:  he  answered  in  the  aflBrmative. 

The  chaplain  then  explained  to  him  what  he  con* 
^dered  to  be  the  nature  of  true  repentance,  and, 
ftmongst  other  things,  that  it  was  not  a  mere  ac- 
knowledgment of  sin,  but  a  deep  search  into  our- 
selves, and  by  the  puriljjy  of  the  Gospel,  whenever 
we  found  ourselves  deep,  defaulters,  to  confess  the 
same  before  God,  with  a  deep  contrition  on  our  part 
for  having  violated  the  law  of  God.     The  chaplain 
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iold  him,  that  before  God  it  would  be  better  for  him      1828* 
to  confess  his  sins.  , 

The  chaplain  also  told  him,  that,  next  to  confessing 
his-  sins  before  God,  another  most  important  part  of 
the  duty  of  repentance  was  to  repair,  by  all  possible 
means  in  his  power,  every  injury  of  whatsoever 
nature  he  had  done  to  his  fellow-creatures ;  he  en- 
larged very  considerably  on  his  repairing  the  injuries 
he  had  done  his  fellow-creatures,  as  forming  a  branch 
of  true  repentance;  and  he  said  he  might  say,  and 
repairing  any  injury  done  to  the  laws  of  his  country. 
'  The  chaplain  stated  that  the  prisoner  was  then  ex- 
tremely agitated :  he  read  to  him  part  of  the  commi- 
nation  service,  cotnmenting  upon  it  as  he  went  along. 
He  thought  at  one  time  that  the  prisoner  was  on  the 
point  of  making  some  immediate  communication  to 
him,  and  he  asked  him  if  he  should  send  for  Mr. 
Bourne  (the  gaoler) ;  meaning  it  with  a  view  of  the 
prisoner  making  a  communication  to  Boumef  because 
he  considered  he  had  made  a  great  impression  on  the 
prisoner. 

The  chaplain  stated  the  prisoner's  agitation  and 
perturbed  state  of  mind  during  the  interview  was  so 
great,  that  he  could  not  help  being  aware  that  the 
prisoner  had  something  pressing  on  his  mind ;  and 
the  chaplain  said,  while  that  was  the  case,  he  could 
tell  the  prisoner,  and  the  prisoner  would  feel,  that  no 
services  of  his  would  afford  him  what  he  wished  they 
should  do,  real  comfort ;  telling  him  also  he  must  be 
aware  that  he,  as  a  minister  of  God,  had  but  one  ob- 
ject in  view,  to  bring  him  to  a  state  of  true  repent- 
ance ;  and  that  he  could  mt  but  himself  feel  sensible 
that  he  was  more  concevned  in  the  dreadful  deed 
than  he  had  admitted ;  that  he  did  not  wish  him  to 
(Confess  to  him,  but  to  bear  in  mind  the  subject  on 
m4iich  he  had  talked  to  him  and  read  to  him.     The 
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1628»  prisoner  was  evidently  so  worked  upon  by  what  had 
^-  v*/  been  said,  that  the  chaplain  could  not  but  observe  it 
Qig^  "  to  him,  and  asked  him,  whether  his  conscience  did  not 
bear  witness  to  the  truth  of  what  he  had  advanced. 

The  chaplain  soon  after  left  him,  the  prisoner  hav- 
ing expressed  a  wish  to  see  him  again.  He  then  went 
and  reported  to  the  magistrates  what  had  passed  be^ 
tween  them ;  and  having  recovered  himself  a  little 
from  the  agitation  he  was  in  from  so  painful  an  inters 
view,  went  to  the  prisoner  again  a  little  before  three 
on  the  same  day,  and  resumed  the  tenour  of  his  con-t 
versation  upon  repentance,  in  all  its  several  branches : 
be  entreated  the  prisoner  to  weigh  what  he  had  said 
to  him  of  the  duty  of  repentance,  and  confessing 
his  sins  before  God,  and  repairing,  by  every  possible 
means,  any  injury  he  had  done  to  his  fellow-creatures^ 
As  the  prisoner  had  himself  alluded  to  the  murder^ 
the  chaplain  entreated  him,  if  he  knew  himself  guilty, 
to  avail  himself  by  the  means  of  general  repentancet 
and  faith  in  Christ,  to  be  reconciled  with  God.  At 
one  time,  during  this  inter\'iew,  the  chaplain  saw  so 
evident  an  impression  made  on  his  mind,  that  he 
could  not  but  tell  him  his  fear  which  he  had  expressed 
to  the  prisoner  in  the  morning,  respecting  his  par- 
ticipation  in  the  dreadftil  deed,  was  fully  confirmed ; 
and  that  while  ne  was  in  that  state  of  mind,  he  (the 
chaplain)  cou!d  not  afford  him  the  consolation  by 
prayer,  which  it  was  his  earnest  wish  to  do,  and  so 
that  his  prayers  cuuld  be  of  any  avail  to  him  ;  and  he 
soon  after  left  the  prisoner. 

The  first  interview  lasted  about  two  hours,  and  the 
second  about  an  hour  and  a  quarter^  and  during 
these  interviews  the  chaplain  enlarged  upon  the 
topics  mentioned  to  the  prisoner. 

The  chaplain  said  he  could  almost  take  upon 
himself  to  say,  that  he  always  used  the  terms  con- 


CROWN  CASES  RESERVED.  191 

fcssing  his  sins  before  God ;  but  he  afterwards  said       1828. 
that  he  could  not  say,   that  he  mentioned  before     '^—^■^^ 
God  every  time  he  used  the  word  confessing.  caae^ 

After  the  second  interview  the  gaoler  saw  the 
prisoner,  and  told  him,  the  prisoner,  what  had  passed 
between  him,  the  gaoler,  and  the  prisoner's  wife ;  and 
he  also  told  the  prisoner,  that  he  was  perfectly  satisfied 
that  what  he  the  gaoler  said  in  the  morning  was 
correct.  The  prisoner  then  said  he  would  tell  the 
gaoler  all  about  it  The  gaoler  said  to  him,  "  Don't 
tell  me  any  thing  but  what  you  would  wish  the 
mayor  and  magistrates  to  know ;  for  whatever  you 
tell  me  I  must  inform  them  of."  The  prisoner  then 
related  to  the  gaoler  the  particulars  of  the  mur- 
der, and  the  way  in  which  he  had  committed  it. 
The  gaoler  then  said  to  him,  "  Now  I  shall  tell  all 
this  to  the  mayor  and  magistrates."  The  prisoner 
then  said,  "  That  is  what  I  wish  :"  he  said  he  had  en- 
deavoured to  make  up  his  mind  to  confess  before, 
he  had  a  great  mind  on  Monday.  He  then  requested 
the  mayor  should  come  and  hear  what  he  had  to  say ; 
and  particularly  wished  to  see  the  clergyman  again. 
The  next  morning  (^Saturday)  the  gaoler  saw  him 
again,  and  read  to  him  two  prayers  and  a  psalm  :  he 
said  he  felt  himself  a  good  deal  easier  in  his  mind. 

The  mayor  of  Balh  and  town-clerk  came  about 
10  o'clock. 

The  prisoner,  before  he  saw  them,  told  the  gaoler 
that  some  part  of  what  he  had  stated  the  night  be*- 
fore  was  not  correct,  as  to  what  part  of  the  house  he 
met  the  deceased  in  when  he  first  struck  her,  and  he 
said  it  was  in  another  part  of  the  house. 

When  the  mayor  saw  the  prisoner  in  the  gaoler's 
room,  he  said,  "  I  am  come  to  see  you,  as  I  understand 
you  wish  to  make  some  communication  to  me."  The 
mayor  then  said  to  him,  "  Before  you  say  any  thing,  I 
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1898.  think  it  necessary  to  apprize  you,  as  I  have  done 
several  times  during  your  examination,  that  it  wiU 
probably  be  given  in  evidence  against  you.  You  are 
therefore  to  exercise  your  own  discretion,  and  say 
little  or  nothing,  as  you  may  think  best^;  and  if  you 
have  changed  your  mind  since  you  sent  to  me^  and  do 
not  choose  to  say  any  thing,  I  will  retire,  and  shall 
not  feel  at  all  angry  with  you  for  having  brought  me 
down  unnecessarily."  The  prisoner  said  something  i 
what  he  said  was  taken*  down  in  writing,  in  his  own 
words ;  it  was  read  over  to  him  by  the  town-clerfc,  and 
the  clerk  asked  him  if  he  had  any  objection  to  sign 
it :  he  said  he  had  not  any,  but  his  hand  shook  ao 
much  he  could  not  write  his  name,  but  it  was  all  true« 
The  mayor  then  signed  the  examination,  but  it  was 
not  signed  by  the  prisoner. 

This  examination  of  the  prisoner  was  read  ;  and  it 
contained  a  confession  of  his  having  committed  the 
murder,  and  the  circumstances  attending  it. 

It  appeared  from  the  evidence  of  the  mayor,  that 
the  prisoner  had  undergone  five  or  six  examinations, 
including  the  coroner's  inquest.  In  the  course  of  the 
same  morning,  after  the  mayor  was  gone,  one  of  the 
mayor's  officers  saw  the  prisoner,  and  in  answer  to  a 
question  how  he  was,  the  prisoner  told  him  he  was 
better  since  he  had  eased  his  mind ;  and  in  the  con* 
versation  they  had,  he  told  the  officer  that  he  had 
committed  the  murder,  and  related  some  of  the  par- 
ticulars. The  next  morning  (^Sunday)  the  prisoner 
was  taken  from  Bath  to  the  county  gaol  by  another 
of  the  mayor's  officers,  and  in  answer  to  an  enquiry 
how  he  felt,  he  said  he  felt  a  good  deal  better  since 
he  had  relieved  bis  mind  ;  and  in  the  course  of  their 
journey  he  told  this  last-mentioned  officer  that  he  had 
committed  the  murder,  and  stated  some  of  the  par- 
ticulars. 
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It  was  contended,  on  the  part  of  the  prosecution,  I8884 
that  even  supposing  the  confession  made  to  Bourne 
the  gaoler  at  Bathy  immediately  after  the  chaplain's 
interview  with  the  prisoner,  were  not  receivable  in 
evidence,  still  that  the  confession  made  to  the  mayoif 
was  receivable,  inasmuch  as  the  mayor  cautioned 
him  against  saying  any  thing,  unless  he  thought  it 
righty  and  that  what  he  said  would  probably  be  given 
in  evidence  against  himt  but  the  learned  Judob 
thought  that,  aft^  what  the  chaplain  had  said  to  him^ 
nothing  that  the  mayor  said  could  do  away  the  effect 
which  the  chaplain  had  produced  in  his  mind,  and 
that  it  differed  from  those  cases  where  a  confession 
having  been  made  under  circumstances  which  pre^* 
vented  it's  being  received  in  evidence ;  if  a  magistrate 
has  cautioned  a  prisoner  not  to  say  any  thing  against 
himself^  a  subsequent  confession  made  before  a  m^ 
gistrate  has  been  admitted  in  evidence. 

The  learned  Judoe  received  the  confessions  in  evi** 
dence,  and  the  prisoner  was  found  guilty;  but  as  the 
point  as  to  these  confessions  was  new,  the  learned 
Judge  had  some  doubt  about  it ;  and  he  respited  the 
execution  till  a  future  day,  in  order  that  the  opinion 
of  the  Judges  might  be  taken. 

This  case  was  argued  in  Easter  Term  1828,  on 
the  3d  and  10th  of  May^  present  all  the  Judges  (ex- 
cept HULLOCK  B.). 

Moody  for  the  prisoner :  This  conviction  cannot 
be  sustained,  having  been  produced  by  a  confession 
or  set  of  confessions  illegally  obtained.  These  con- 
fessions were  all  made  under  the  influence  of  hopes 
and  terrors  created  in  the  prisoner's  mind,  both  by  the 
gaoler  and  the  chaplain  ;  they  were  therefore  not 
voluntary,  and  consequently  were  inadmissible.  In 
the  administration  of  the  criminal  justice  of  this 
country,  the  strictest  caution  has  always  been  observed 

o  4 


%Q4t  CROWN  CASES  RESERVED. 

1 8S8.  against  receiving  confessions  obtained  by  undue  means ; 
^■'v*  ^  and  a  uniformity  of  language  prevails  in  the  authori- 
^^O^^  ties  as  to  the  principle,  on  which  their  admissibility 
depends.  That  principle  is,  that  the  confession  must 
be  Jree  and  voluntary^  Lamb*s  case,  2  Leach,  552. 
**  It  must  be  ascertained  with  certainty  that  such  con- 
fession was  neither  obtained  by  threats  nor  promises, 
but  was  perfectly  free  and  voluntary,  without  any 
menace  or  undue  terror  imposed  upon  the  prisoner, 
2  Hale,  284,  285.  '2  East,  P.  C.  657.  Confessions,  even 
in  cases  of  felony  at  the  common  law,  are  the  weakest 
and  most  suspicious  of  all  testimony,  ever  liable  to  be 
obtained  by  artifice,  false  hopes,  and  promises  of 
favour  or  menaces,  seldom  remembered  accurately  or 
reported  with  due  precision,  and  incapable  in  their 
nature  of.  being  disproved  by  other  negative  evidence, 
4  Black.  357.  Foster,  243.  A  confession  is  inad- 
missible, if  "  forced  from  the  mind  by  the  flattery  of 
hope,  or  the  torture  of  fear,*'  WarwickshaWs  case, 
1  Leach,  298.  And  in  Gilbert's  evidence,  p.  137., 
the  principle  is  more  fully  developed.  "  The  human 
mind  under  the  pressure  of  calamity  is  easily  se- 
duced, and  liable  in  the  alarm  of  danger  to  acknow- 
ledge indiscriminately  a  falsehood  or  a  truth,  as 
different  agitations  may  prevail ;  and  therefore  a  con- 
fession,  whether  made  upon  an  official  examination  or 
in  discourse  with  private  persons,  which  is  obtained 
by  the  impression  of  hope  or  fear,  however  slight  the 
emotion  may  be  implanted,  is  not  admissible  evidence; 
for  the  law  will  not  sutler  a  prisoner  to  be  made  the 
deluded  instrument  of  his  own  conviction.*' 

Park  J.  That  passage  does  not  appear  to  be  C.  B. 
Gilbert's;  it  was  probably  inserted  by  the  editor 
Loft,  (a)      • 


(a)  In  the  early  editions  of  Gilbert  the  passage  certainly  does 
not  appear.     The  editor  may  probably  have  taken  it  from  the 
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Now  the  hopes  and  fears  spoken  of  in  these  autho-  1828. 
rities  may  be  taken  to  be  of  two  classes ;  that  is  to  say,  ^  "-s^  ^^ 
those  merely  worldly,  and  those  religious  and  spiritual.  '^^ ' 
In  this  case  hopes  of  temporal  favour  were  certainly 
created  in  the  prisoner's  mind ;  and  if  this  be  so  to  any 
extent  the  confessions  are  inadmissible.  It  is  not 
necessary  that  hope  of  pardon  should  be  created ;  the 
common  form  of  question  shows  that  any  expectation 
of  bettering  his  condition  renders  the  prisoner's  con- 
fession inadmissible.  Now  the  persons  here  exerting 
their  influence  over  the  prisoner  to  confess  are  the 
gaoler,  in  whose  custody  and  power  he  was,  and 
whose  favour  might  lessen  his  coercion ;  and  the 
chaplain,  a  person  also  in  authority,  and  whose  good  • 
opinion  and  report  frequently  influence  the  fate  of 
prisoners  :  and  if  that  be  so  generally,  the  rule  must 
prevail  in  this  case,  though  one  of  murder,  where  the 
punishment  is  generally  deemed  certain.  That  this 
is  the  proper  inference  to  be  drawn  from  exhortations 
of  the  description  here  set  forth,  is  established  by  the 
esse  Rex  v.  Sarah  Nute^  1  Burn's  Justice,  by  Chetwynd, 
688.,  on  which  the  opinion  of  the  twelve  Judges  was 
taken,  where  Lord  Eldon  and  the  Jury  drew  the 
conclusion  that  the  prisoner  had  confessed  under 
hope  of  favour  here,  from  the  mistress  exhorting 
her  to  confess  under  the  inducement  that  God  would 
Jbrgive  her  if  she  did.  Besides  the  result  of  these 
conversations  with  the  chaplain,  is  a  refusal  of  any  - 
religious  consolation  on  his  part  but  on  terms  of 
confessing ;  at  least  the  prisoner  must  have  so  under- 
stood him,  and  in  the  state  of  mind  in  which  the 


margin  of  the  6th  edit,  of  Hawk.  P.  C.  b.  2.  c.  46.  s.  3.,  and  the  Old 
Bailey  Papers,  1786,  p.  387*  are  there  referred  to.  Upon  search  in 
those  papers  the  passage  in  terms  is  not  found,  though  it  may  have 
been  Used  by  Serjeant  Adair^  who  tried  the  case  referred  to. 
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prisoner  was,  —  under  the  confessed  guilt  of  robbing 
his  mistress,  and  for  which  he  had  made  up  his  mind 
^'^^^  to  suffer,  the  obtaining  religious  assistance  must  be 
taken  as  materially  bettering  his  present  condition,  and 
so  at  all  events  is  within  the  rule.  The  case  of  Mex  v^ 
Sexton^  4  Bum,  693.  further  shows  how  small  an  td-^ 
vantage  expected  by  the  prisoner,  or  impropriety  in 
the  mode  of  obtaining  a  confession,  vitiates  it. 

But  supposing  it  be  said  that  no  such  hopes  of  tem^ 
poral  favour  or  fear  of  disadvantage  existed  in  this  case, 
and  that  the  inducements  held  out  and  operating  on 
the  prisoner's  mind  were  merely  religious,  still  they 
were  of  such  a  nature  and  extent  as  to  vitiate  this 
confession.  The  case  states  a  continued  series  of 
religious  terrors  impressed  on  the  prisoner's  mind, 
with  a  view  to  obtain  a  confession,  in  the  first  instance 
by  the  gaoler,  in  placing  before  him  religious  books, 
with  that  subject  put  prominently  before  him;  and  in 
the  second  instance  by  the  chaplain,  whose  whole 
language  and  exhortation  unceasingly  dwelt  on  the  duty 
of  confession,  as  a  condition  of  forgiveness  with  God^ 
and  accompanied  with  the  terrors  of  God's  vengeance 
put  forward,  not  only  with  the  force  expressed  in  the 
commination  service,  but  with  all  the  additional  effect 
which  the  personal  authority  and  manner  of  the 
chaplain  would  of  necessity  produce.  It  is  true  that 
be,  for  the  most  part,  uses  the  term  of  confessing . 
before  God ;  but  it  is  impossible  but  that  the  prisoner 
must  have  understood  him  to  mean  confession  to  man, 
from  the  whole  tenour  of  the  exhortations;  and  that  he 
did  so  understand  him,  and  probably  that  the  chaplain 
so  meant  to  be  understood,  is  clear  fi-om  the  altered 
conduct  of  both  as  soon  as  the  confession  was  actually 
made.  Now  the  distraction  of  mind  produced  by  these 
exhortations  in  the  prisoner  is  abundantly  shown  by 
the  chaplain's  statement;  the  prisoner  was  in  fact  so  far 
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bewfldered  as  to  be  incapable  of  that  self^^possession  1828. 
which  18  essential  to  a  voluntary  confession.  Here,  ^  —.■■^ 
then,  we  have  a  confession  clearly  made  under  the  in*  ^'Sstf^ 
fiuence  of  religious  hopes,  terrors,  and  menaces.  In 
terms,  therefore,  it  is  clearly  within  the  principle  stated 
in  the  authorities  cited ;  the  hopes  of  lessening  punish^* 
meht,  or  of  other  worldly  advantage,  and  the  terrors  of 
present  punishment,  are  merely  species  of  the  general 
genus  set  forth  in  those  authorities.  It  is  true  they 
are  of  the  species  most  commonly  occurring ;  and 
therefore,  perhaps,  it  may  have  been  supposed  they 
were  the  only  hopes  and  terrors.  But  that  this  sup*- 
position  is  not  founded  in  the  law  of  the  land,  is  de<> 
monstrated  from  the  admitted  practice  of  excluding  a 
confes^n  of  aprisoner  taken  on  oath  by  the  magistrate^ 
As  early  as  the  reign  of  Car.  Q.  (Kel.S.),  the  Judges 
gave  general  directions  to  the  Justices  to  take  examina* 
tions  of  felons  without  oath,  such  being  the  admitted 
law  then  as  well  as  since.  And  the  reason  given  for  this 
is,  that  it  would  be  a  species  of  dutess,  and  a  violation 
of  th<$  maxim  that  no  one  is  boundto  criminate  himself, 
2  Stark,  £v.  p«  32.  Now  the  only  duress  that  can  be 
exerted  here  is  religious  duress,  because,  even  if  the 
examination  were  prefaced  by  the  magistrate  with  the 
usual  caution,  still  the  mere  fact  of  the  oath  would  vi^ 
tiate  the  examination ;  in  other  words,  the  duress  of  the 
religious  obligation  to  speak  even  the  truth,  renders 
the  confession  so  obtained  inadmissible.  And  in 
Rea^  v#  Rddfbrdj  for  murder  tried  at  Exeter  Summer 
AssiMs,  18SS  (a)i  where  a  clergyman  had  prevailed 
on  fbd  prisoner  to  confess,  by  dwelling  on  the  heinous-^ 
ness  of  the  crime  charged  against  him,  and  the  de* 
nunciatimis  of  Scripture  against  it,  without  giving 
him  any  caution  that  it  would  be  used  in  evidence 
against  him,  Best  C«  J.  refused  to  allow  the  clergy* 


•.ii*V«i>*i«A*«.^'— •*■ 
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{a)  Ex  rdatvme  Coleridge. 
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1898.       ^^^  t^  state  the  confession,  saying  that  he  thought 
^  — ^"^^     it  dangerous  after  the  confidence  thus  created,  which 
^^  *     would  throw  the  prisoner  off  his  guard,  and  the  impres- 
sion thus  produced,  to  allow  what  he  then  said  to  be 
given  in    evidence  against  him.     And  his  lordship 
could  not   have    excluded    this    evidence    because 
it  was  a  breach  of  confidence  in  the  clergyman  to 
give  it,  because  a  minister  is  bound  to  disclose  what 
has  been  revealed  to  him  as  matter  of  religious  con- 
fession, Rea:  v.   Sparkes^  cited  Peake,  N.P.  C.  79. 
1  Starkie  on  Evidence,  105.     And  this  even  in  the 
case  of  a  Roman  Catholic   priest.     Looking,  there-' 
fore,  to  the  whole  tenour  of  the  chaplain's  conversa- 
tion, and  to  the  state  of  mind  produced,  the  neces- 
sary conclusion  is  that  this  confession  was  made  under 
duress ;  and  it  was  not,  in  the  language  of  the  autho- 
rities, free  and  voluntary :  it  cannot  be  said,  in  the 
language  of  2  Hawkins,  469.>   "  not  to  have  pro- 
ceeded from  fear,  menace,  or  duress,  or  from  weak- 
ness or  ignorance.**     Nor  can  this  be  answered  by 
saying  that  the  exhortations  were  to  speak  the  truth, 
because  if  the  duress  existed,  it  is  obvious  that  in  this, 
as  in  the  old  cases  of  torture,  the  truth  is  only  a 
term  for  the  particular  confession  that  the  exhorter 
was  determined  was  the  truth  and  to  extort,  namely,  a 
confession  of  the  particular  crime :  and  though,  in 
this  case,  the  confession  sought  was  of  a  crime  greater 
than  that  of  which  the  prisoner  admitted  himself  to 
be  guilty,  namely  the  robbery;  still  the  same  influence 
might  be  applied  to  a  prisoner   in   custody   under 
strong   circumstances   of  proof  for  one   crime,    to 
procure  a  confession  of  a  lesser  crime,  of  which  in 
fact  he  never  was  guilty ;    and  so  religious  terrors 
and  religious  inducement  might  be  made  the  imme- 
diate instrument  of  falsehood.     And  if  the  methods 
here  used  can  be  shown  to  be  of  a  class  capable  of 
producing  falsehood,  the  same  strictness  must  pre- 


CROWN  CASES  RESERVED*  IQ^ 

vail  to  exclude  as  does  prevail  in  merely  worldly  in-  ,  18S8. 
ducements,  where  the  slightest  hope  or  terror  is  Vwy  ■^ 
sufficient  to  vitiate  a  confession,  though  it  may  be  ^casef* 
beyond  all  question,  that  in  the  particular  instance  the 
inducement  used  could  not  have  produced  a  confession 
of  the  crime  charged ;  and  as  torture  itself  was  re- 
jected from  the  criminal  law  of  this  country  as  an 
engine  of  falsehood,  so  ought  religious  terrors,  as 
capable  of  being  abused  to  a  similar  purpose.  The 
known  instances  in  the  criminal  history  of  the  country 
of  confessions  of  even  murders  of  which  the  parties 
were  innocent,  illustrate  the  wisdom  of  the  principle 
of  exclusion.  And  in  the  administration  of  the 
ecclesiastical  law  the  same  distrust  exists,  though  not 
to  the  extent  of  exclusion,  because  there  being  but 
one  person  to  decide,  the  Judge  must  hear  the 
matter  proposed  ;  but  it  is  laid  down  by  Sir  W.  Scott, 
Williams  v.  WilliamSy  1  Haggard,  304.  that  "  the 
Court,  however,  must  remember  that  confession  is  a 
species  of  evidence  which,  though  not  inadmissible,  is 
to  be  regarded  with  great  distrust.  There  is  a  canon  par- 
ticularly pointed  against  them,  which  says,  nee  partium 
confessioni  fides  habeatur :  and  though  it  is  evidence 
which  is  not  absolutely  excluded,  but  is  received  in 
conjunction  with  other  circumstances,  yet  it  is  on  all 
occasions  to  be  most  accurately  weighed.**  If  the 
objection  as  to  the  existence  of  the  improper  influence 
be  well  founded,  it  is  not  removed  by  the  caution, 
because  the  cautions  given  were  altogether  of*  a  kind 
not  qualified  to  remove  the  impression  created,  and 
so  it  was  decided  by  the  learned  Judge  at  the  trial ; 
and  are  in  themselves  so  slight  as  not  to  convey  the 
proper  warning  even  in  ordinary  cases,  because  the 
practice  is,  wherever  an  improper  impression  is  once 
shown  to  have  existed,  to  require  it  to  be  removed  by 
the  fullest  evidence  of  explicit  warning,  1  Phillips  on 
Evidence,  105.  And  if  any  argument  ab  iztconvenienti 


«00 


GROWN  CASES  RESERVED. 


Cue. 


be  allowable  in  this  case,  it  will  be  found  oh  coasider- 
ation  that  no  interference  with  the  proper  exercise  of 
religious  duty  in  the  clergy  would,  as  it  has  been  sup* 
posed,  result  from  allowing  this  objection  to  prevail ; 
because  the  enjoining  confession  as  a  condition  of  pardon 
with  God,  is  in  opposition  to  the  doctrine  of  the  church 
oi Ehglandj  as  expounded  by  the  religious  authorities. 
Hooker,  b.6.  p.  185.  (a)  On  the  contrary,  the 
announcing  that  a  clergyman  may  so  employ  himself 
amongst  the  prisoners,  would  at  once  destroy  the 
confidence  in  their  spiritual  advisers,  which  ought  to 
prevail  in  gaols,  and  prevent  prisoners  by  the  fear  of 
having  confessions  extorted,  from  seeking  religious 
consolation  at  alL 

Folkt  for  the  crown  :  The  confessions  were  pro- 
perly received  in  evidence,  not  having  been  obtained 
by  any  hope  of  temporal  favour,  nor  any  species  of 
duress.  It  is  quite  true  that  great  caution  has 
always  been  exercised  by  judges  in  the  reception  of 
confessions,  but  the  language  of  Mr.  Justice  Foster 
and  of  Blackstone  has  been  carried  far  beyond  its  fair 
meaning  when  properly  viewed;  because  it  must  be 
within  the  experience  of  every  one  conversant  witii 
courts,  that  confessions  free  and  voluntary  are,  of  all 
evidence,  the  most  conclusive.  The  language  of 
those  learned  Judges  must  be  weighed  with  refer- 
ence to  the  subject-matter  to  which  it  was  applied, 
namely,  the  statutes  of  treason,  and  is  accounted  for 
by  the  abhorrence  of  torture,  which  it  has  always  been 
the  principle  of  English  law  to  exclude ;  but  can 
never  be  carried  so  far  as  to  exclude  a  confession 
made  under  religious  impressions.  The  true  prin- 
ciple of  exclusion,  and  that  on  which  all  the  authori- 
ties  quoted  rest,  is,   that   confessions  obtained  by 


(a)  See  also  M ant's  Player  Book :  —  Visitation  of  the  Sick, 
ConfeMion. 
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hopes  of  pardon  and  fears  of  punishment  are  made  1898. 
under  the  influence  of  a  class  of  motives  that  may  ^  ip^— / 
lead  to  falsehood.  The  law  and  the  principle  of  it  is  ^cawl^* 
fuUy  explained  by  the  court  in  WarwickshalV^  case^ 
1  Leach,  299.  *'  Confessions  are  received  in  evidence, 
or  rejected  as  inadmissible,  under  a  consideration 
whether  they  are,  or  are  not,  entitled  to  credit  A 
free  and  voluntary  confession  is  deserving  of  the 
highest  credit,  because  it  is  presumed  to  flow  from 
the  strongest  sense  of  guilt,  and  therefore  it  is  admit- 
ted as  proof  of  the  crime  to  which  it  refers ;  but  a 
confession  forced  from  the  mind  by  the  flattery  of 
hope,  or  by  the  torture  of  fear,  comes  in  so  question- 
able a  shape,  when  it  is  to  be  considered  as  the  evi- 
dence of  guilt,  that  no  credit  ought  to  be  given  to 
it,  and  therefore  it  is  rejected."  Unless,  therefore,  it 
is  believed  that  a  confession  given  under  religious 
impressions  is  not  entitled  to  credit,  but  springs 
from  motives  that  are  likely  to  lead  to  falsehood, 
^ese  confessions  were  properly  received.  But  who 
can  possibly  suppose,  that  a  man  under  the  influence 
of  a  deep  sense  of  religion,  as  it  is  admitted  the  pri- 
soner was,  would  confess  an  atrocious  murder  of 
which  he  was  not  guilty ;  and  that  he  could  hope  to 
please  God  by  a  falsehood?  The  motives,  there- 
fore, are  of  a  class  altogether  diflferent  from  those 
which  usually  exclude  confessions ;  and,  instead  of 
being  entitled  to  no  credit,  are,  from  the  nature  of 
religion,  of  the  very  sort  most  likely  to  produce 
truth,  and  come  directly  under  the  language  of  the 
court  in  WarwicksJiair^  case,  namely,  a  deep  sense 
of  guilt.  And  this  shows  the  fallacy  of  the  whole 
^gument  of  the  other  side  :  the  learned  Judges,  in 
using  the  general  language  relied  on,  having  in  view 
those  motives  which  may  be  calculated  to  produce 
untrue  confessions.  The  question  of/ religious  hopes 
and  fears,  as  afiecting  confessions,  is  not  so  new  as  has 
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1828.  been  imagined.  It  has  already  received  judicial 
V— w.-— ^  decisions.  The  case  relied  on  of  Rea:  v.  Sarah  Nute, 
Case.  1  Burn,  688.  directly  proves  this ;  for  there  the  twelve 
Judges  held  that  confessions  given,  under  such 
motives  were  admissible.  And  the  same  point  was 
decided  the  same  way  on  the  Northern  Circuit.  Upon 
the  trial  of  Hodgson,  a  girl  at  Yorkf  for  arson, 
evidence  was  offered  of  declarations  made  by  the 
prisoner  to  Mrs.  Richardson^  her  mistress,  after  the 
latter  had  told  her  it  would  be  better  if  she  would 
confess  ;  if  she  were  guilty,  that  she  never  would  be 
easy  in  her  mind  till  she  had  confessed.  Holroyd  J., 
after  consulting  with  Bayley  J.,  was  of  opinion  that 
the  evidence  was  receivable ;  but  it  was  after- 
wards excluded  on  other  grounds,  (a)  And  the  case 
of  Rex  V.  Radford,  at  Exeter,  was  not  decided 
on  this  ground:  the  learned  Judge  thought  that 
it  was  improper  in  that  case  in  the  clergyman  to  vio- 
late the  confidence  reposed  in  him  by  the  prisoner, 
and  expressed  a  strong  opinion  to  that  effect ;  and,  as 
the  evidence  was  not  wanted  for  the  crown,  it  was 
not  pressed,  and  the  prisoner  was  convicted  without  it. 
In  this  case  the  whole  conduct  of  the  chaplain  is 
different;  the  whole  conduct  of  the  prisoner  shows 
that  the  confession  was  perfectly  voluntary  on  his 
part :  he  first  sends  for  the  chaplain,  and  it  appears, 
from  his  own  statement,  that  he  had  contemplated 
making  the  statement  before  he  saw  the  chaplain,  and 
that  from  the  truest  motives,  namely,  a  sense  of  guilt, 
and  the  desire  of  easing  his  mind  by  a  disclosure  ;  and 
the  gaoler  tells  him  that  his  previous  suspicions  were 
confirmed  by  what  his  wife  had  told  him,  and  then 
the  prisoner  immediately  confesses ;  so  that  it  ap- 
pears to  have  been,  in  point  of  fact,  quite  voluntary, 

\ 

(a)  Cited  ex  relatione  Starkie. 
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tad  that  aa  well  in  consequence  of  what  was  said      iSS8. 
about  his  wife,  as  of  his  own  sense  of  guilt    There     ^'-^  "^ 
is,  therefore,  no  pretence  for  inferring  that  sort  of      'cwe.  * 
duress  which  is  relied  on  on  the  other  side ;  and  the 
argument    derived   from    the  inadmissibility  of  an 
examination  on  oath  fiuls,  because  the  duress  there 
is  the  command  of  the  magistrate  conducting  the 
examination   exerted   by   administering   the    oathj 
and  is,  therefore,  a  violation  of  the  maxim  that  no 
one  is  bound  to  accuse  himself.     But  in  the  case  of 
Eea:  v.  Mercerotiy  2  Stark.  R.  366,  the  defendant's 
evidence,  given  under  a  compulsory  process  before 
a  committee  of  the  House  of  Commons,  was  admit- 
ted against  him  by  the  present  Lord  Chief  Justice. 

Lord  Tenterden.  I  think  there  must  be  some 
mistake  in  that  case,  the  evidence  must  have  been 
given  without  oath,  and  before  a  committee  of  en-* 
quiry  where  the  witness  would  not  be  bound  to 
answer. 

The  facts,  therefore,  of  the  case  negative  any  thing 
like  duress}  and  with  regard  to  the  supposition  of 
any  hope  of  temporal  favour  being  excited  in  the 
prisoner's  mind,  it  is  not  found  by  the  learned 
Judge  who  tried  the  case,  that  any  such  existed ;  and 
according  to  the  case  oi  Rex  v.  NiUe^  such  conclusion 
rests  with  him«  But  neither  the  gaoler,  nor  the 
chaplain,  had  official  authority  to  raise  any  such 
hope,  and  this  is  essential.  But,  even  if  there  had 
been  any  such,  there  is  ample  caution  given  to  remove 
•u^h  impression ;  the  gaoler  in  the  first  instance 
cautions,  and  afterwards,  when  he  is  before  the 
mayor,  that  magistrate  in  the  most  solemn  way 
puts  him  upon  his  guard,  and  tells  him  that  the  evi- 
dence will  be  admitted  against  him.  Now  it  has  been 
frequently  held  that  such  cautions  render  the  evi- 
dence admissible,  though  there  has  been  a  previous 

VOL.  I.  p 
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1828.      Hope    improperly  created   in  the  prisoner's  tnind« 
^■^v^     Rex  V.  Rosier^  before  the  twelve  Judges,  1  Phil. 
l^^  ^    105.     Rex  V.  LmgatCy  ib,  2  East.  P.  C.  658. 

The  whole  argument,  therefore,  on  the  other 
Bide,  as  to  the  religious  impressions,  is  founded  on 
fallacy  ;  because  the  motives  are  not  of  a  class  that 
'Can  justify  a  fair  and  reasonable  suspicion,  that  the 
confessions  given  under  such  motives  are  untrue. 
And  with  regard  to  any  temporal  hopes,  none  such 
existed ;  or,  if  they  did  exist,  the  effect  of  them  is 
entirely  got  rid  of  by  the  cautions  given  the  pri* 
soner  before  the  confessions  were  made. 

Moody  in  reply :  the  argument  for  the  prisoner  is 
entirely  unanswered  as  to  the  effects  of  the  religious 
terrors  exercised  over  him.  It  is  not  true  that  the 
whole  principle  of  exclusion  is  expounded  in  War" 
mckshaW%  case.  The  court  then  were  reasoning  on 
the  case  before  them,  which  made  it  unnecessary  to 
go  beyond  the  particular  facts.  The  rule  of  exclu- 
sion is  also  founded  on  the  maxim  nemo  tenetur 
^eipsum  prodere.  And  even,  **  when  a  person  upon 
his  arraignment  actually  confesses  himself  guilty,  or 
unadvisedly  discloses  the  special  manner  of  the  fact, 
supposing  it  does  not  amount  to  felony  when  it  doth  ; 
yet  the  Judges,  upon  probable  circumstances,  that 
such  confession  may  proceed  from  fear,  menace  or 
duress,  or  from  weakness  or  ignorance,  may  refuse 
to  record  such  confession  and  suffer  the  party  to 
plead  not  guilty.*'  Hawkin's  P.  C.  b.  2.  c.  31. 
Here  the  exclusion  evidently  proceeds  on  another 
principle  than  a  regard  to  the  credit  of  the  confession. 
And  in  The  Attomey-General  v.  Mico^  Hardres,  139. 
H.  1658,  which  is  one  of  the  authorities  given 
for  the  maxim,  it  is  said ; — *^  For  the  law  of  nature, 
that  is  of  the  same  stamp ;  hence  the  rule — Nemo 
tenetur  seipsum  prodere  vel  accusare  ;  and  upon  that 
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rule  it  is,  that  if  a  man  will  prefer  a  bill  to  compel  1828. 
me  to  answer  what  trespasses  I  have  done  him,  I  ^  ■  v  "^ 
shall  not  be  compelled  to  answer  to  such  a  bill ;  as  cwe. ' 
the  common  rule  in  all  courts,  is,  because  it  is  matter 
of  crime  or  tort,  for  which  I  am  finable  and  punishable 
in  another  court,  over  and  above  what  damages  the 
party  is  to  recover  against  me ;  upon  this  ground, 
though  the  party's  own  confession  of  a  crime  is  the 
clearest  proof  in  the  case,  yet  if  such  confession 
proceed  from  dread,  or  be  extorted  by  any  compul- 
sion, it  ought  not  to  be  received  against  him  ;''  and 
in  3  Bulstrode  13  Jac.  p.  50,  it  is  put  on  the  same 
reason.  Spendlow  v.  Smith.  Hobart  84.  Wingate's 
Maxims,  487.,  are  to  the  same  effect  There  is, 
therefore,  such  compulsion  in  this  case,  as  to  bring  it 
within  this  part  of  the  rule  at  all  events,  and  there- 
fore the  conviction  is  illegal. 

The  Judges  present  were  unanimously  of  opinion 
that  the  confessions  were  properly  received ;  and  the 
prisoner  was  afterwards  executed. 


REX  V.  OWEN  OWENS.  j828 

The  prisoner  was  tried  and  convicted  at  the  Great  Pouring  acid 
Session  for  the  county  of  Denbigh,  Spring  Assizes,  "'^gj^'^^^d^^ 
1828,  before  Mr.  Justice  Jervis,  upon  an  indict-  thereby  blind- 
ment  which  charged  him,  in  different  counts,  with  mwm?ng  with- 
having,  on,  &c.  unlawfully,  feloniously,  and  mali-  in7&8Gf.4. 
ciously    killed,    maimed,    and   wounded  a    certain 
mare,  the  property  of  Thomas  DavieSj  against  the 
form,  &c. 

•  The  indictment  consisted  of  four  counts :  the  two 
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1828*  flmt  chaiged  the  prisoner  with,  having  unlawfiilfy, 
feloniously,  and  maliciously  kiUed  the  mare,  against 
the  form  of  the  statute.  The  fisst  stating  the  means 
aaed  by  the  prisoner  for  that  purpose,  namely,  the 
pouring  nitrous  add  into  the  left  ear  of  the  mare, 
and,  also^  stating  as  a  fact,  that  the  prisoner  therdby 
filled  the  mare ;  and  the  second  count,  merely  stat- 
ing as  a  fact,  that  the  prisoner  killed  the  mare.  The 
third  count  charged  the  prisoner  with  having  unlaw- 
fully, feloniousiy,  and  maliciously  maimed  the  mare^ 
against  the  form  of  the  statute ;  and  the  fourth  count 
charged  the  prisoner  with  having  unlawfully,  felon- 
iously, and  maliciously  wounded  the  mar^  against  the 
form  of  the  statute. 

On  the  trial  it  was  proved,  that  the  prisoner  did 
pour  a  quantity  of  nitrous  add,  which  he  had  shortly 
before  purchased,  into  the  mare's  left  ear ;  and  that  he 
had  either  also  poured  some  of  it  into  the  left  eye,  or, 
what  was  more  probaUe,  that  some  of  the  acid, 
which  he  had  poured  into  the  ear,  had  run  along  a 
furrow  which  it  had  made  from  her  left  ear  upon  her 
left  temple,  and  so  into  her  left  eye,  and  that  he  had 
thereby  occasioned  the  immediate  blindness  of  that 

eye. 

The  mare  continued  to  live,  in  extreme  pain,  about 
ten  days;  when,  in  order  to  put  her  out  of  her 
misery,  she  was  stuck  with  a  knife,  and  bled  to 
death. 

Two  surgeons  stated,  that,  the  injuries  which  wero^ 
done  to  the  ear  (which  was  produced,)  were  not  wound? 
but  ulcers,  though  such  ulcers  would  have  turned  tp^ 
wounds. 

Upon  this  state  of  £icts,  the  nitrous  acid  noti 
having  been  the  proximate  and  immediate  cause  o^ 
the  death  of  the  mare,  and  the  surgeons  having; 
deposed  that  the  nitrous  acid  had  not  produced  what 
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they  atoM  technically  call  wounds,  tiie  court  tecoti^  ISiS. 
mended  the  jury  if  they  were  satisfied  of  the  guilt 
of  the  prisoner,  to  find  their  verdict  against  him  on 
the  third  count  of  the  indictmentt  and  to  Acquit 
him  cm  the  other  counts.  The  jury  having  found 
a  verdict  aecordingly,  the  court  respited  the  judg- 
ment till  the  next  Great  Ses8ion>  in  order  that 
the  opinion  of  His  Majesty's  Judges  might  be  taken 
on  the  question^  Whether  the  injury  done  to  the 
eye  of  the  mare  in  the  manner,  and  by  the  means 
above  stated,  was  a  maiming  within  the  meaning  of 
Stat  7  &  8  G.  4.  c.  30.  s.  16. 

This  conviction  was  affirmed  at  a  meeting  of  the 
JuoGss  in  Easter  Term,  1828.  • 


REX  V.  GEORGE  HOWARTH.  1828. 

The  prisoner  was  tried  before  Mr.  Justice  Little-  a  man  may  be 
DALE  at  the  Spring  Assizes,  at  Taunton^  in  the  year  out  wamnt  * 
1828»  for  maliciously  cutting  and  stabbing  Joseph  ^^^  ^^•** 
Oa^lei/  with  a  sharp  instrument :  penon  foimd 

Count  1.  Stated  the  intent  to  be  to  kill  and  mur-  hout^^lli^ 
der  the  said  /.  O.*  intent  to  com- 

2.  To  maim  and  disable  him.  fc^^ifseenlna 

S.  To  disfigure.  £^'£S. 

4.  To  do  some  grievous  bodily  harm.  out  of  it,  and 

5.  To  obstruct,  resist,  and  prevent  his  (the  pri-.  fr^Sf  ^iSliCf 
soner's)  lawful  apprehension  and  detainer  for  a  cer-  Anditmaket 

no  diflerence 
that  he  was  not  seen  getting  out  of  the  house,  and  was  found  concealing  himself  to  a?oid 
hcing  apprehended  upon  other  premises  near. 

To  idake  such  an  arrest  legal,  it  is  not  necessaiy  that  the  person  should  have  at  the  time 
he  is  arrested  a  continuing  purpose  to  commit  the  fdony;  he  may  be  arrested  though 
tint  purpose  is  wholty  ended. 

Wbeie  die  circumstances  are  such,  that  a  man  must  know  why  a  t>ersdri  is  about  to  ap» 
prebend  him,  he  need  not  be  told,  and  the  arrest  will  be  legal,  and  the  resistance  Illegal,  as 
modi  as  if  he  had  been  told. 

P  3 
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1828.  t^io  offence,  viz,,  for  stealing  one  piece  of  oak  board 
^*— N^-^  of  the  said  Joseph  Oxley^  and  for  which  he  was  liable 
^cSm.***    to  be  apprehended  and  detained. 

6.  To  prevent  his  lawful  apprehension,  for  being 
found  in  a  certain  outhouse  occupied  by  the  said 
Joseph  Oxlei/f  for  the  unlawful  purpose  of  feloniously 
stealing  goods  of  the  said  Joseph  Oxley^  and  for 
which  he  was  liable  to  be  apprehended. 

7-  To  prevent  his  lawful  apprehension  for  a  cer- 
tain offence,  namely,  for  being  found  in  a  certain 
garden  for  an  unlawful  purpose,  for  which  he  was 
liable  to  be  apprehended  and  detained. 

8.  To  prevent  his  lawful  apprehension  and  de- 
tainer for  an  offence,  for  which  he  was  liable  bv  law 
to  be  apprehended  and  detained. 

On  the  part  of  the  prosecution  the  four  first 
counts  were  abandoned. 

As  to  the  other  counts  the  circumstances  were : 
that  neai'  midnight  of  the  5th  August^  two  men  were 
seen  near  a  board-house  belonging  to  Oxhy^  who 
was  a  cooper  and  maltster;  the  board-house  was 
locked  four  days  before  with  a  padlock,  and  the  key 
was  taken  to  0.rfey's  house,  and  hung  up  in  his  sitting- 
room,  but  other  persons  were  frequently  in  the  board- 
house.  On  two  of  the  witnesses  going  up  to  the 
board-house  they  heard  a  noise  tliere,  and  they 
found  the  door  of  the  board-house  half  open,  and 
saw  the  prisoner  inside  the  board-house,  they  heard 
a.  noise  among  the  boards,  and  the  prisoner  said 
"  «« bring  that  board  j**  the  two  witnesses  then  went  to 

OiTfey's  house  to  call  him  up ;  one  of  them  then  went 
to  the  bottom  of  the  road,  which  was  about  one 
hundred  yards  from  the  board-house,  and  in  a  quarter 
of  an  hour  Oxley  came  up,  with  a  carving  knife  in 
his  hand,  and  having  also  got  another  person  to 
assist  him,  they  went  to  the  board-house,   the  door 
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of  which  was  then  closed;  the  hasp  was  over  the  staple,  1828. 
and  the  padlock  was  in  the  staple,  but  not  locked  j  ^^m^^/ 
nobody  was  in  the  board-house.  They  then  went  in  ]^iJl^ " 
and  0:cley  found  two  planks  removed  from  the  place 
where  he  had  seen  them  four  days  before,  to  another 
part  of  the  board-house,  nearer  the  doorj  they 
then  went  on  from  the  board-house,  and  after  search- 
ing in  several  places,  found  the  prisoner  in  the  gar- 
den of  another  person,  crouched  down  under  a  tree,, 
and  with  a  drawn  sword  in  his  hand.  The  prisoner 
was  asked  twice  what  he  did  there,  he  made  no 
answer,  and  then  he  started  off;  one  of  the  witnesses 
ran  and  caught  hold  of  him,  but  the  prisoner  com- 
pelled him  to  leave  his  hold.  The  prisoner  fell  over 
something,  and  then  the  other  witnesses  came  up ; 
the  prisoner  struck  Oakley  on  the  side  with  his  sword, 
but  did  not  cut  him;  then  the  prisoner  again  at- 
tempted to  get  away,  but .  was  prevented  by  some 
paling.  The  prisoner  then  turned  round  and  struck 
Oaklet/  with  his  sword  one  blow,  cut  through  Oxley^s 
hat  into  his  head,  and  produced  a  slight  wound  on 
his  head.  Up  to  that  time,  Oxley  had  not  struck  the 
prisoner  any  blow.  The  prisoner  and  Oxley  were 
then  striking  and  cutting  at  each  other  ten  minutes 
or  a  quarter  of  an  hour,  one  with  the  sword  and  the 
other  with  the  carving  knife,  during  which  time  the 
prisoner  received  a  bad  wound  in  his  side ;  but  the 
prisoner  struck  Oxley  several  blows  before  Oxlejf 
struck  him ;  OxUy  received  two  or  three  slight  wounds 
on  the  hand.     The  prisoner  was  at  last  overpowered  ^ 

and  secured,  and  his  house  was  searched  the  next  day, 
and  there  were  found  some  oak  boards  of  Oxley*^ 
which  he  had  seen  in  his  board-house  four  days 
before  ;  and,  on  a  bed  in  the  guard-house,  where  the 
prisoner  was  detained  that  night,  was  found  a  key 
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1828.      which  opened  the  padlock  with  which  the  board- 
^— v-^^     house  was  locked. 

^^c2^  *  I*  was  objected  on  the  part  of  the  prisoner,  that 
neither  of  the  counts  in  the  indictment  was  proved* 
and  that  no  offence  had  been  committed  by  the  pri- 
soner, for  which  he  could  be  lawfully  apprehended. 

That  as  to  the  fifth  count,  there  was  no  evidence 
to  support  it ;  and  that  the  right  to  apprehend  under 
the  sixth  and  seventh  counts,  depended  on  the 
Vagrant  Act,  5  G.  4.  c.  83.  s.  4. ;  and  as  to  his 
being  found  in  the  board-house,  he  had  been  dis^ 
covered,  and  gone  out  of  it,  and  had  no  longer  any 
intention  of  committing  any  offence,  but  his  object 
was  to  escape ;  and  that  some  of  the  witnesses  had 
gone  to  call  Oxley  up,  and  a  considerable  time  had 
el^^sed  before  Oakley  and  his  party,  got  to  the  board- 
house,  and  before  the  prisoner  was  found  again.  And 
that  he  ought  to  have  had  notice  of  the  cause  of  his 
apprehension,  and  that  the  Vagrant  Act  did  not 
authorise  the  apprehension  of  a  person  under  such 
circumstances. 

As  to  the  eighth,  that  it  was  too  general ;  and^ 
that  if  the  prisoner  could  give  an  answer  to  a  speci- 
fic offence,  to  which  there  was  a  specific  count  appli- 
cable, the  prosecutor  could  not  go  upon  the  general 
count* 

The  same  objections  were  made  in  other  respects 
to  the  eighth  count  that  had  been  made  to  the  sixth : 
and  it  was  objected  to  all  the  counts ;  that  there  was 
no  lawful  cause  for  his  apprehension,  and  that  those 
persons  were  not  lawfully  concerned  in  his  appre* 
hension,  and  that  he  ought  to  have  had  notice  ^ 
what  he  was  apprehended  for,  and  that  the  arms  in 
the  hands  of  Oakley  were  such  as  to  justify  the  pri-^ 
soner  in  what  he  did. 
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The  learned  Judoa  made  remarks  to  the  jur^  as 
applicable  to  each  of  the  four  last  counts ;  but  in  draw- 
ing the  attention  of  the  jury  to  the  question  of  a  felony 
being  committed,  as  applicable  to  the  fifth  and 
eighth  counts,  the  learned  Judge  told  the  jury,  that 
he  thought  they  could  not  take  into  consideration 
any  felony  committed  in  respect  to  the  oak  boarda 
found  the  following  day  at  the  prisoner's  house,  aa 
they  had  been  taken  at  a  time  previous  to  the  night 
in  question,  and  that  it  was  not  for  that  transaction 
that  the  prisoner  was  endeavoured  to  be  appre^^ 
bended ;  and  that,  as  to  the  felony  as  charged  on  the 
fifth  count,  and  as  to  any  felony  which  might  be 
applicable  to  the  general  allegation  in  the  eighth 
count,  they  should  confine  their  consideration  to 
whether  a  felony  had  been  committed  that  night,  by 
the  removal  of  the  oak  planks  from  one  part  of  the 
board-house  to  another;  and,  in  directing  their 
attention  to  the  eighth  count,  the  learned  Judge  left 
it  to  them  to  consider,  whether  or  not  the  prisoner 
committed  a  felony  in  the  board-house  that  night, 
or  was  in  the  board-house  with  intent  to  commit  a 
felony ;  and  if  they  should  be  satisfied  as  to  one  or 
the  other  of  these  points,  they  should  find  him  guilty 
on  the  eighth  count ;  but  if  they  were  not  satisfied  as 
to  one  or  other  of  these  points,  then  they  should 
acquit  him  on  that  count. 

The  jury  found  him  guilty  on  the  sixth  and  eighth 
counts,  and  acquitted  him  on  the  other  counts. 

The  learned  Judge  having  some  doubts  whether, 
un<ier  the  circumstances  of  the  case,  the  Vagrant  Act 
authorised  the  apprehension  of  the  prisoner,  so  as  to 
support  the  sixth  count;  and,  thinking  that  the 
eighth  count  was  too  general  and  uncertain,  respited 
the  judgment  till  the  next  Assizes. 


18S& 

HowikaTR's 
Case. 
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1828.  -^^  *^  *^®  ^^'^  ^^  ^^^  eighth  count,  however,  the 

V— v-^     learned  Judge  thought  that  it  might  be  sufficient 

^""c^r^^   after  the   verdict,   under  the  7  G.  4.  c.  64.  s.  21., 

as   the   language  of  the    eighth  count  appears    to 

be  according  to  the  43  G.  S.  c.  58. 

Supposing  that  count  to  be  sufficient  in  point  of 
form,  but  that  the  apprehension  should  not  be  con- 
sidered as  authorised  by  the  Vagrant  Act,  so  as  to 
support  the  sixth  count,  a  question  might  still  arise 
whether  the  apprehension  was  lawful  so  as  to  sup- 
port the  eighth  count. 

The  jury  having  negatived  the  felony,  the  offence 
to  support  the  eighth  count  is  only  an  attempt  to 
commit  a  felony ;  which  attempt  being  a  misde- 
mlsanour,  there  ought  in  the  common  course  to  be  a 
warrant  from  a  magistrate,  which  there  was  not ;  un- 
less the  prisoner  under  the  circumstances  of  this  case 
might  be  apprehended  for  the  misdemeanour  without 
a  warrant. 

There  appeared  to  have  been  reasonable  ground 
to  suspect  that  a  felony  had  been  committed  that  night 
in  the  board-house ;  but  if  no  felony  had  been  actually 
committed,  there  could  be  no  lawful  apprehension 
for  such  an  offence,  so  as  to  support  a  count  on  the 
43  G.  3.  c.  58. 

It  did  not  appear  to  the  learned  Judge,  that  there 
was  any  necessity  for  notice  being  given  to  the  pri- 
soner of  the  cause  of  his  apprehension,  or,  that  the 
arms  that  Od'lej/  had  in  his  hands  would  justify  the 
prisoner  in  what  he  did,  and  he  did  not  draw  the 
attention  of  the  jury  to  the  consideration  of  either 
of  these  two  points  of  want  of  notice,  or  of  the  arms 
in  Oxlej/^s  hands  affording  a  justification  to  the  pri- 
soner. But  if  there  were  any  weight  in  either  of 
these  two  latter  objections,  the  learned  Judge  thought 
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that  the  prisoner  ought  to  have  the  benefit  of  them,  as       18S8. 
well  as  the  other  points  in  the  case.  v— s/-^ 

At  a  meeting  of  the  Judges,  on  the  24th  June,  1828.  ^"'l^^'^ 
vXSerjeants^  Inn  HaUj  (Lord  Tenterden,  Alexander 
C  B.  and  Hullock  B.  absent),  this  case  was  argued. 
•  Erie  for  the  prisoner.  This  conviction  cannot  be 
sustained,  the  prosecutor  having  no  right  to  arrest 
either  at  common  law  or  imder  the  Vagrant  Act, 
5  6r.4.  C.83. 

The  facts,  are,  that  a  felony  had  been  attempted 
by  the  prisoner,  that  he  had  ceased  from  the  at^ 
tempt,  and  abandoned  the  intention,  and  had 
gone  away  for  the  purpose  of  escape  to  some  dis- 
tance, before  the  prosecutor  came  up  to  make  the 
arrest.  The  witness,  who  saw  the  prisoner  attempt 
the  felony,  called  the  prosecutor ;  and  a  quarter  of 
an  hour  elapsed  between  the  call  and  the  search  fbr 
the  prisoner.  The  prosecutor  himself  n^ver  saw  any 
act  of  attempt  at  felony. 

It  must  be  borne  in  mind,  that  this  conviction 
can  not  be  sustained,  unless  the  prisoner  would  have 
been  guilty  of  murder  if  the  prosecutor  had  died 
of  his  wounds ;  and  that  question  depends  upon  this. 
Whether  or  not  the  prosecutor  had  a  right  to  arrest 
the  prisoner.  There  are  two  classes  of  rightful  arrest : 
the  one  where  the  arrest  is  enjoined  as  a  duty,  the  other 
where  it  is  permitted  as  justifiable.  When  the  duty 
of  arrest  is  enjoined,  then  knowingly  to  resist  and  kill 
is  always  murder ;  but  when  the  arrest  is  permitted, 
then  to  arrest  and  kill  is  not  always  murder :  and 
the  reason  assigned  why  the  killing  in  resistance  to 
an  arrest  amounts  to  murder,  is  the  expediency  of 
affording  the  highest  protection  to  those  on  whom 
the  duty  is  imposed,  and  at  the  same  time  of  enforc- 
ing the  submission  of  the  offender  to  justice. 
Hawkins,  b.  2.  c.  12.    2  Hale,  82.  4.     Fost.   308. 
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18S8.  I^  ^h^s  <^^^  the  prosecutor  was  neither  a  peic^ 
^1  »■  ^  officer  nor  armed  with  any  warrant,  nor  present  at 
^CmUs!^  *  ^^  commission  of  a  felony.  At  common  law,  there- 
fore, it  is  clear  tliat  no  duty  of  arrest  was  imposed 
on  him ;  nor  any  permission  to  arrest  The  power 
to  arrest,  by  a  private  individual,  for  felony,  is  con- 
fined to  the  case  of  a  felony  having  been  committed» 
reasonable  suspicion  not  being  enough.  Foster,  818i 
12  Co.  92.  Beckwith  v.  Philby,  6  R  &  a  638. 
Here  no  felony  was  committed:  the  jury  having 
negatived  that 

The  power  to  arrest  for  offences  inferior  to  felony^ 
is  confined  to  the  time  of  committing  the  offence^ 
Neither  peace-officer  nor  private  individual  can  arptat 
for  a  misdemeanor  after  it  is  over^  upon  the  charge 
of  another ;  and  the  attempt  to  commit  a  felony  is 
within  the  rule.     Hawkins,  b.  2.   c.  12.      1  jGast 
P.  C.    c.  5.    s.  72.      Hancock  v.  Baker.  2  B.  &  P. 
260.    Rex  V.  Dyson^  1  Stark.  R.  246.     Here  the 
attempt   was  over,    the  intention  abandoned,   and 
the  prosecutor  was  not  present  at  the  attempt,  but 
was  acting  entirely  on  the  information  of  othenb 
There  is,  therefore,  no  right  to  arrest  at  commoB 
law.    Nor  does  the  Vagrant  Act  at  all  legalise  this 
this  arrest     That  act  gives  some  power  of  arrest^ 
the    third   section  describes  the  offences,  and  the 
fifth  section  gives  the  power  to  arrest  persons  tmto 
shall  bejbtmd  offending  against  this  act     It  is  there 
essential  tliat  the  person  arresting  shall  do  so  onljr 
at  the  time  of  the  actual  committing  of  the  ofience^ 
That  this  is  the  true  construction,  is  shown  by  th* 
seventh    section;    which    goes  on  to  provide  for 
offences  actually  committed,  and  directs  Justices  to 
issue  warrants  for  the  apprehension  of  persons  who 
have  offended.  The  same  reasonings  therefidre,  which 
shows  there  was  no  power  to  arrest  at  common  law,. 
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A6\9B  that  there  was  none  under  the  statute ;  be-      18S8. 
cause  in  both  cases  the  facts  show  that  the  particu-     ^■■y^  ^ 
lar  oflfence  was  at  an  end ;  and  an  act  of  this  descrip-        caiT"  ' 
tion  h  not  to  be  enlarged  by  construction,  which 
would  be  the  case  if  an  arrest  were  held  legal  after 
a  quarter  of  an  hour  had  elapsed  from  the  commis- 
sion of  the  offence,  and  there  would  be  no  limit  if 
tiiat  period  does  not  give  it     Besides,  at  all  events^ 
before  the  prosecutor  attacked  the  prisoner  he  ought 
to  have  given  him  notice  of  what  he  was  arresting 
him  for.     Fost  311.  1  East,  P.  C.  b.  5.  s.  71.    Res 
V.  RicketSj  3  Camp.  68. 

Jeremjf  for  the  crown :  As  to  the  point  of  notice, 
it  is  quite  clear  that  it  was  altogether  unnecessary. 
The  prisoner  must  have  known  what  the  prosecutor 
intended,  and  for  what  he  was  to  be  apprehended, 
and  it  was  altogether  unnecessary  to  inform  him  of 
what  he  already  knew.  The  cases  cited  are  casea 
where  the  notice  was  necessary  to  give  the  party  an 
opportunity  of  desisting  from  his  illegal  conduct,  or 
of  surrendering  to  Justice.  The  learned  Judge 
who  tried  this  case,  has  clearly  decided  that  point 
As  to  the  right  to  arrest,  it.  is  entirely  a  question  of 
&ct,  namely,  Whether  or  not  the  prisoner  was  not 
taken  in  the  actual  commission  of  the  offence,  and  it 
is  quite  clear  that  the  whole  was  an  entire  transaction. 
One  of  the  witnesses,  who  first  found  the  prisoner 
attempting  to  commit  the  felony,  remains  on  the 
spot  keeping  watch  as  it  were,  and  actually  prevents 
his  escape ;  he  never  abandons  him,  and  is  present 
aiding  the  prosecutor  in  attempting  the  arrest;  by 
him»  therefore,  the  prisoner  is  actually  found  offend- 
ing against  the  act ;  and  therefore,  unquestionably^ 
tJie  arrest  is  within  the  tenor  of  the  act,  and  legalised 
by  it  It  must  be  borne  in  mind  too,  that  the  time 
when  the  prisoner  is  found  attempting  the  felony  ia 
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18S8.  ^^  n^ht;  and  according  to  Hunt^s  case  before  the. 
^*'v  "^  Twelve  Judges,  Ryan  &  Moody's  C.  C.  R.  93.,  if 
Cwe^^  ^  ^  ™*^  ''^^  found  attempting  to  commit  a  felony  in  the 
night,  any  one  may  apprehend  and  detain  him,  until 
he  can  be  carried  before  a  magistrate.  Here  the 
prisoner  was  so  found,  and  under  circumstances  simi- 
lar to  those  in  Hunt's  case ;  and  therefore  the  arrest 
was  lawful,  either  at  common  law  or  under  the 
statute. 

Erie  in  reply:  In  the  case  cited,  the  prisoner 
was  caught  in  the  act,  and  was  arrested  actually 
attempting  to  commit  a  felony.  Here  both  these 
facts  are  negatived;  and  there  is^  a  break  in  the 
transaction,  namely,  the  interval  taken  by  the  ser- 
vants to  fetch  the  prosecutor,  which  entirely  dis- 
tinguishes this  case. 

The  learned  Judges  present  were  clearly  of  opinion, 
that  the  conviction  was  lawful :  for,  as  he  was  seen  in 
the  out-house,  and  was  taken  on  fresh  pursuit  before  he 
had  left  the  neighbourhood,  it  was  the  same  as  if  had 
been  taken  in  the  out-house,  or  in  running  away 
from  it,  that  it  was  all  one  transaction  ;  and  the 
Judges  thought  that  the  circumstances  of  the  case 
told  him  why  he  was  apprehended,  and  that  it 
was  not  necessary  to  tell  him  what  he  must 
have  known. 


1828.  REX  V.  JAMES  SCUDDER. 

It  18  an  answer  THE  prisoner  was  tried  before  Mr.  Justice  Little- 

to  an  indict-  ^^le,  at  the  Srmmcr  Assizes  at  Maid^tone^  in  the 

ment  on  the  '  i  • 

second  section  year  1829,  upon  an  indictment  which  charged  "  that 

for^th^ringi?'  ^e  on  the  1st  of  May,   feloniously  and  maliciously 

felony,  that  the  did  administer  to,  and  cause  to  be  administered  to 

woman  was 
not  pregnant. 
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and  taken  by  one  Susan  Clouder,  a  large  quantity  of 
a  certain  drug  called  Oil  of  Savin,  to  wit  one  ounce 
of  the  said  drug,  with  intent  thereby  to  cause  and 
procure  the  miscarriage  of  the  said  Susan  Cloudier^ 
she  at  the  time  of  administering  and  taking  the  said 
drug  being  with  c/Uld.*^ 

Second  count,  omitting  the  words,  "  being  with 
child  ;  *'  there  were  two  other  counts  the  same,  only 
for  administering,  &c.  a  certain  large  quantity,  to  wit 
one  ounce,  of  a  certain  mixture  to  the  jurors  un- 
known. 

It  appeared  by  the  evidence  of  the  prosecutrix, 
Susan  CloudeTy  that  she  and  ^the  prisoner  were  fellow 
seiTants,  that  he  had  been  connected  with  her,  and 
that  in  May  last  he  gave  her  a  bottle  full  of  some 
liquid  to  take ;  he  said  he  gave  it  her  in  order  if 
she  was  in  the  family  way  to  destroy  the  little  one ; 
when  she  took  the  liquid,  it  made  her  very  sick,  very 
sleepy,  and  gave  her  very  great  pain  ;  he  afterwards 
said,  ^^  if  she  had  died  under  his  hands  he  should 
never  have  forgiven  himself.'* 

There  was  no  evidence  to  show  what  the  liquid 
contained  in  the  bottle  was,  and  it  appeared  that  the 
prosecutrix  was  not,  nor  ever  had  been  pregnant 

The  Jury  found  the  prisoner  guilty  upon  the  fourth 
count  of  the  indictment.  The  learned  Judge  having 
mentioned  the  case  to  Lord  Tenterden,  who  was 
on  the  same  circuit,  respited  the  judgment  in  order 
that  the  case  might  be  submitted  to  the  Judges. 

This  case  was  considered  at  a  meeting  of  the  Judges 
in  Michaelmas  Term  1829,  and  the  conviction  was 
held  wrong  on  the  ground  that  the  statute  did  not 
apply  when  it  appeared  negatively  that  the  woman 
was  not  with  child,  (a) . 

(a)  1  Russell  on  Crimes,  55S.    Rex  ▼«  PhiUipt^  3  Camp.  76. 
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1839. 


REX  V.  WILLIAM  VYSE. 


Rdwuabie  xuE  prisoner  was  tried  before  Mr.  Justice  Gasei.es 
cmnot  pr<>^  *'  ^^  Old  Bailey  session  in  September,  1829»  on  an 
po-iy  be  called  iodictment  which  charged  in  the  first  count — That 

▼&jii8ble  86* 

curities  whilst  be,  on  the  15th  July  at  St.  Mary  Islington^  thirty 
IhcSakerf*''^  pieces  of  paper  of  great  value,  to  wit  of  SO/,  each,  the 
may  be  called  said  pieces  of  paper  being  stamped  with  a  stamp,  value 
chatteh?         ^d.^  the  same  being  the  stamp  directed  and  required 

by  the  statute  in  such  case  made,  and  provided,  on 
every  promissory  note  for  payment  to  the  bearer  on 
demand  for  every  sum  of  money  not  exceeding  11.  Xs.^ 
of  the  goods  and  chattels  of  John  Whitehead  and 
others,  lately  before  stolen  &c.,  by  a  certain  evil 
disposed  person  to  the  jurors  aforesaid  unknovm, 
feloniously  did  receive,  and  have,  he  well  knowing 
the  same  to  have  been  feloniously  stolen,  &c.,  and  said 
pieces  of  paper  so  stamped,  and  each  and  every  of 
said  stamp9  being  then  available  and  of  full  force  and 
effect,  against  the  statute  &c.  Second  count  the  same 
only  substituting  the  words  <<  being  duly  stamped  as 
directed  and  required  by  the  statute  in  such  case 
made  and  provided"  instead  of  the  words  abovew 
Third  count,  feloniously  receiving  on  the  same  day 
at  same  parish,  thirty  valuable  securities  commonly 
called  promissory  notes,  each  of  the  said  valuabte 
securities  being  for  payment  to  the  bearer  on  demand 
of  the  sum  of  IL  and  of  the  value  of  1/.,  of  the  pro- 
perty of  John  Whiteliead  and  others,  which  had  lately 
before  been  stolen  by  a  certain  evil  disposed  per3on 
unknown,  he  well  knowing  the  same  to  have  been 
stolen,  &c. ;  and  said  valuable  securities  at  the  several 
times  of  committing  tb^  several  felonies  last  above 
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mentioned  being  of  great  value,  to  wit»  30/.,  against      1829* 
the    statute.       Fourth   count,    for   receiving,     &c, 
"  Thirty  other  valuable  securities  of  great  value,  to 
wit,  of  the  value  of  30/." 

Neither  of  the  two  last  counts  stated  that  the 
moneys,  secured  by  the  valuable  securities,  remained 
due  and  unsatisfied. 

The  prosecutors  Whitehead  and  Co.  were  country 
bankers.  They  had  banks  at  Warwick^  Stratford- 
upoiuAvoti,  Shipston-on-Stour^  and  Chipping  Norton. 

They  were  in  the  habit  of  issuing  promissory  notes 
of  10/.,  5/1,  and  1/. ;  the  two  former  were  made  payable 
at  the  house  of  Gh/n  and  Co.  Lombard  Street y  the  1/, 
only  in  the  country,  but  were  occasionally  paid  when 
presented  to  Gh/n  and  Co.  The  course  of  business  at 
that  house  was,  at  the  close  of  every  day,  to  roll  up  in 
one  bundle  all  the  notes  which  hStd  been  paid  in  the 
course  of  the  day,  and  write  upon  the  outside  note  or 
wrapper  the  amount  of  each  sort  contained  in  that 
bundle  —  as  this  of  the  26th  of  October,  1 827^  was 
written  370.  195.  10.,  importing  that  it  consisted  of 
thirty-seven  tens,  thirty-nine  fives,  and  ten  ones,  and 
to  lock  up  these  bundles  until  an  opportunity  offered 
of  delivering  them  to  one  of  the  parties  when  in  town, 
or  of  sending  a  parcel  of  them  to  be  re-issued. 

On  the  21st  of  Not^ember,  1827,  a  large  bag  was 
delivered  at  the  banking-house,  in  Lombard  Street, 
to  Mr.  Greemjoay,  one  of  the  partners  of  the  house 
of  Whitehead  and  Co.,  containing  the  bundles  of  the 
several  days  from  12th  October  to  20th  November ^ 
both  inclusive.  The  whole  amounted  to  upwards 
of  19,000/. 

Mr.  Greervway  took  the  bag  with  him  to  FumivaVs 
Inn  coffee-house,  on  the  same  day;  having  taken  a 
place  to  go  to  Warwick  by  the  mail-coach  of  that 
night.  When  the  mail-coacTi  came  to  the  door  o{'  the 

VOL.  I.  Q 
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1829.  coffee-house,  he  directed  the  porter  to  put  the  bag 
in  question,  and  another,  into  the  seat  of  the  coach. 
The  porter  took  them,  and,  whilst  he  was  at  the 
coach-door  for  the  purpose  of  putting  the  bag  in, 
Mr.  Greenway  was  pushed  by  some  person  in  the 
street,  and  a  confusion  was  created ;  after  which,  it 
was  found  that  the  bag  had  been  stolen,  and  mea- 
sures were  taken  for  the  discovery  of  the  thief,  and 
recovery  of  the  notes,  but  without  success.  Some  of 
the  notes  were,  however,  afterwards  traced  to  the 
prisoner ;  and  circumstances,  not  material  to  state 
in  detail,  were  proved  against  him  that  satisfied  the 
jury  of  his  guilty  knowledge  in  receiving  them. 
Precautions  were  immediately  taken  to  prevent  the 
circulation  of  the  notes,  and  certain  placards  were 
read ;  but,  in  cross-examination  of  the  plaintiff's  wit- 
nesses by  the  prisclner's  counsel,  it  was  attempted  to 
be  shown,  that  no  means  had  been  taken  to  inform 
the  public  of  the  number  and  particulars  of  the  notes. 

The  counsel  for  the  prosecution  then  proposed  to 
read  an  advertisement  in  the  Briiish  TYceoeUer  of  the 
9th  February,  1828. 

The  counsel  for  the  prisoner  objected  to  it,  unless 
it  could  be  shown  that  it  had  come  to  the  knowledge 
of  the  prisoner :  but  the  learned  Judge  thought  that, 
as  by  the  cross-examination  it  was  attempted  to  be 
shown  that  no  means  had  been  taken  to  apprize  the 
public  that  any  1/.  notes  had  been  stolen,  or  guard 
them  against  taking  them,  it  was  admissible. 

Just  after  the  learned  Judge  had  begun  to  sum  up, 
Mr.  IjCCvo,  for  the  prisoner,  called  his  attention  gene- 
rally to  the  form  of  the  indictment,  without  pointing 
out  particularly  any  objection  to  it ;  and  he  hoped, 
if  there  was  any,  his  client  would  have  the  benefit 
of  it 

The   learned  Judge  stated,  that  it  appeared  to 
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nim  to  be  precisely  the  same  as  Rex  v.  Gark^  S  Leach,       |g^ 
1036.  Russell  v.  RyaUy  181.,  in  which  the  Court  held 
there  was  a  felony,  in  respect  of  the  stamps  and  paper. 

The  jury  found  the  prisoner  guilty. 

Soon  afterwards  Mr.  Law^  who  had  been  out  of 
court  during  the  greater  part  of  the  summing  up, 
returned  and  requested  the  learned  Judge  to  respite 
the  judgment,  as  he  felt  great  confidence  in  the  ob- 
jection to  the  admissibility  of  the  newspaper ;  and  in 
order  to  give  time  to  consider  the  indictment,  that  he 
might  see  if  any  objection  was  to  be  made  to  it 

It  did  not  appear  to  the  learned  Judge  there  was 
any  ground  to  comply  with  the  application;  but 
afterwards,  on  looking  at  the  indictment  against 
Clarke  he  found  that  the  paper  and  stamps  were  there 
stated  to  be  the  property  of  the  prosecutors  ;  and  in 
the  indictment  against  the  prisoner  they  are  stated 
to  be  goods  and  chattels :  and  although  it  did  not 
appear  to  the  learned  Judge  there  was  any  ground 
for  not  considering  them  as  goods  and  chattels,  yet  as 
it  was  a  new  case,  and  he  understood  some  objection 
had  been  made  to  the  case  of  the  King  v.  Clark;  and 
also,  considering  that  if  they  could  be  properly  con- 
sidered as  valuable  securities,  (see  Re^c  v.  Ransom^ 
Russ.  &  Ry.  232.  2  Leach,  1090.)  s^ill  the  indict- 
ment does  not  state  that  the  moneys  secured  by  them 
remained  due  and  unsatisfied,  he  postponed  the 
sentence,  and  having  done  so,  thought  it  right  to 
state  the  objection  to  the  evidence  also. 

This  case  was  argued  at  a  meeting  of  all  the 
Judges,  in  Michaelmas  Term  1829* 

Law  for  the  prisoner.  There  is  no  count  in  this  in- 
dictment on  which  this  conviction  can  be  sustained.  In 
order  to  bring  a  case  within  7  &  8  G.  4.  c.29.  s.  5. 54., 
either  for  stealing  or  receiving  notes  of  the  description 
in  the  statute,  they  must  be  outstanding,  and  the 
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1 82  9.  money  purporting  to  be  payable  on  them  must  be  due 
and  unpaid.  In  this  case  the  notes  had  been  satisfied^ 
and  were  in  the  hands  of  the  makers  and  the  persons 
who  had  been  Hable  on  them  ;  they  could  not,  there- 
fore, be  valuable  securities  of  the  value  they  purported 
to  be,  and  had  indeed  been  when  in  circulation.  Indeed 
it  was  so  held  by  Lord  EUenborough  under  2  G.  2. 
c.  25.,  that  it  was  not  felony  to  steal  bankers*  notes 
which  were  completely  executed,  but  which  had 
never  been  put  in  circulation,  because  no  money  was 
due  upon  them.  (4  Blackstone's  Com.  234.  Chris- 
tian's edit.  n.  6.)  On  this  principle  in  Phipoe's  case. 
Leach,  774.,  it  was  held  that  it  is  not  robbery  to 
compel  a  person  to  sign  a  note  for  the  payment  of 
money,  because  nothing  is  taken  upon  which  money 
is  then  due.  Ransom^s  case,  R.  &  R.  232.,  is  not  in- 
consistent with  this  argument,  for  that  case  was  for 
secreting  a  letter  containing  promissory  notes,  under 
7  G.  3.  c.  50.,  which  act  does  not  contain  the  words, 
"  the  money  due  on,  &c.  or  secured  thereby  and  re- 
maining unsatisfied/*  as  did  the  2  G.  2.  c.  25.  as  well 
as  the  present  act,  and  on  that  distinction  the  Judges 
went  who  supported  the  conviction.  Besides,  there 
is  no  averment  that  the  money  was  due  and  unpaid. 
Nor  can  these  notes  be  said  to  be  goods  and  chattels 
of  the  value  of  the  stamps,  or  of  any  other  value ; 
they  are  in  fact  of  none ;  they  are  not  saleable  for 
that  value,  nor  of  any  intrinsic  use  or  value.  It  is 
true  that  the  owner  may  re-issue  them,  and  so  they 
may  become  to  him  of  a  certain  value ;  but  that  is 
merely  accidental,  and  not  essential  as  part  of  the 
intrinsic  value  of  the  thing,  which  is  necessary  to  the 
terms  goods  and  chattels.  Rea^v.  MorriSj  2  Leach,  525. 
Ld.  Tenterden  C.  J.  Must  you  not  contend 
that  Rea:  v.  Clark  is  not  law  ?  ^ 

In  that  case  the  notes  were  stated  to  be  the  pro^ 
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perty  of  the  owners,  here  they  are  stated  to  be  the      1829. 
goods  and  chattels ;  now  even  supposing  them  to  be     v— ^./-»/ 
of  value  and  the  property  of  the  owners,  still  from  the       ^c^^ 
nature  of  them  they  cannot  be  termed  goods  and 
chattels.     The  term  bona  el  catalla  cannot  apply  to 
choses  in  action ;  it  is  so  laid  down  in  Cal7/e*s  case, 
8  Co.  33.  a.  and  3  Inst.  109. ;  and  in  Chanel  v.  Robo- 
thanif  Yelv.  68.,  it  was  decided  that  a  bond  could  not 
be  included  under  bofia  el  calalUiy  though  it  was  object- 
ed that  the  parchment  and  wax  were  such  and  might 
pass  by  that  name,  yet  forasmuch  ,as  the  debt  in- 
cluded and  wrote  upon  it  is  the  principal,  the  words 
of  the  grant  ought  to  comprehend  the  name  of  the 
principal. 

It  was  then  further  argued  that  the  advertisement 
was  not  evidence;  but  as  the  learned  Judges  appeared 
to  be  clearly  of  opinion  that,  under  the  particular  cir- . 
cumstances  of  the  case,  it  was  properly  received,  the 
arguments  on  that  point  are  omitted. 

Brodrickf  who  was  to  have  argued  for  the  Crown, 
was  stopped  by  the  Lord  Chief  Justice. 

The  Judges,  ten  of  whom  were  present,  held  the 
conviction  was  right.  Some  of  the  learned  Judges 
doubted  whether  the  notes  could  properly  be  called 
valuable  securities ;  but,  if  not,  they  all  thought  they 
were  goods  and  chattels. 


Q  3 
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1829.        The  KING  v.  THOMAS  BRUCE  WAVELL. 

Obtaining  The  prisoner  was  tried  before  Mr.  Justice  Gaselee, 
^nt  S>rthc  a'  *^  Spring  Assizes,  at  Winchester  in  the  year  1829, 
party's  own  and  convicted  on  the  two  counts  of  indictment  of 
drawil^  a  bill   which  the  following  are  abstracts :  — 

on  apcreon  ^^j^  count  That  defendant  was  indebted  to  prose- 
on  whom  '^ 

the  party  has  cutors,  bankers  and  partners,  and  wished  for  further 
dra^andT  advances  from  them,  by  their  cashing  his  checks 
which  has  no    and  lending   money:   defendant  knew  prosecutors 

chance  of  c?  •^  « 

being  pdd,  is  would  refuse  unless  he  should  provide  them  futids  for 
T&s^g\  repayment,  thereupon  he  falsely  pretended  to  Charles 
c.  29.  #.  S3.  Bassett  Roe,  one  of  the  prosecutors,  that  if  they 
ban^r  pa^  would  cash  a  chcck  he  had  drawn  in  favour  of  one 
money  for  him  M,.^  Jacob  of  Newchtirch  foT  70/.,  he  wouldscud  them 
quence  thereof  a  good  bill  on  one  Mr.  Foster  to  be  applied  by  them 

he  woddTnot  ^  *  f""^  ^^^  repayment ;  to  which  Charles  Bassett 
otherwise        Jtoe  agreed.    That  defendant  delivered  to  prosecutors 

and  falsely  pretended  that  a  certain  bill  (which  was 
set  out)  was  good,  promising  that  it  would  be 
duly  accepted  and  paid,  and  might  be  safely  ap- 
plied as  a  fund. 

Negatives  that  it  was  good,  that  it  would  be  ac- 
cepted or  paid,  or  that  it  could  be  safely  applied,  and 
affirms  defendant's  knowledge  thereof^  and  alleges 
that  the  bill  is  still  unaccepted. 

That  defendant  by  means,  &c.  induced  prosecutors 
to  believe  the  bill  was  good,  and  was  a  sufficient  fund 
for  repayment  &c.,  and  obtained  from  them  the 
amount  of  the  said  check  to  be  paid  to  the  said 
Jacobs  and  further  advances  to  him  to  answer  other 
checks  drawn  by  him  on  defendants,  viz.  70L  and  SOO/L, 
with  intent,  &c.,  against  the  form,  &c. 
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9th  count  Prosecutors  were  bankers  and  partners ;  18^ 
that  defendant,  in  a  certain  conversation,  informed  ^  -^  ■'^ 
Charles  Bassett  Roe,  to  whom  and  his  said  partners  ^^j^^'^ 
he  was  well  known,  that  he  had  been  obliged  to  give  a 
check  on  them  to  one  Mr.  Jacob  of  Newchurch 
for  ^0L  ;  to  which  Charles  Bassett  Roe  replied,  that  it 
was  very  well  for  said  defendant  to  draw  a  check, 
but  that  prosecutors  certainly  should  not  pay  it  unless 
defendant  gave  the  money  first ;  that  defendant  re- 
plied,  that  he  could  give  them  a  good  bill  on  a 
Mr.  Foster ;  that  defendant  afterwards  sent  to  prose- 
cutors a  bill  (set  out)  and  pretended  to  him  that  it 
was  good ;  that  defendant  by  means,  &a  obtained  a 
large  sum  of  money,  to  wit,  the  sum  of  200/,,  from  the 
said  prosecutors,  and  also  the  check  mentioned  to 
be  paid  to  the  said  Jacob,  with  intent,  &c. 

The  prisoner  was  a  miller  and  a  tenant  of  the 
prosecutors,  Bassett  and  Co.,  who  were  bankers  at 
Newport  in  the  Isle  of  Wight,  and  had  kept  an  ac- 
count with  their  bank  for  more  than  three  years. 

They  had  told  him  they  could  not  allow  him  to 
overdraw  beyond  SOOiL  j  he  having  repeatedly  over- 
drawn beyond  that  sum,  they  had  remonstrated  with 
him,  and  told  him  they  could  not  allow  him  to  go  on, 
and  had  refused  to  cash  his  checks  when  overdrawn. 
On  the  29th  November,  1828,  his  account  was  400/. 
in  debt,  of  which  he  had  had  notice,  and  was  told  he 
must  get  them  some  money:  on  that  day  he  met 
Mr.  Roe,  one  of  the  partners,  and  told  him  he  had 
been  obliged  to  give  a  check  to  Mr.  Jacob  of  New* 
church,  for  70/. ;  Mr.  Roe  said.  It  is  very  well  for  you 
to  give  a  check,  but  we  shall  certainly  not  pay  it, 
unless  you  give  us  some  money  first :  he  said,  *^  Sir,  I 
can  give  you  a  good  bill  on  Mr.  Foster."  Mr.  Roe 
said  very  well,  and  immediately  left  him  and  went  to 
the  bank.     About  two  hours  sdfterwards,  the  prisoner 

Q  4 
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1899.      s^^^  ^  letter  to  the  bank  containing  a  bill  on  a  person 
^  '^^""^     of  the  name  of  Ferrand  for  90/.,  which  was  dulv 
^^  *     honoured,  and  a  bill  of  exchange  in  his  own  hand- 
writing, of  which  the  following  is  a  copy : 

"  Newport  I.  W.  November  29.  1828, 

"  Two  months  after  date,  pay  to  ray  order  200/, 

value  received  in  flour. 

"  Thomas  B.  WavelL 

"  Mr.  John  Foster^  Mark  Lane^ 

"  hondon!^ 

"  (Indorsed)  Thomas  B.  WavelU' 

After  this,  checks  drawn  by  the  prisoner  were 
brought  in  and  paid  ;  three  on  that  day,  and  amongst 
others  that  drawn  in  favour  of  Jacob  for  70/.  Mr. 
Jacob  banked  with  the  prosecutors  and  they  placed 
the  amount  to  his  credit,  which  Roe  swore  he  should 
not  have  done  unless  he  had  met  the  prisoner  and 
received  the  bills.  Between  that  day  and  the  5th 
December^  several  other  checks  drawn  by  the  prisoner 
were  carried  into  the  bank,  and  paid  or  placed  to 
the  credit  of  the  parties  by  or  on  whose  account  they 
were  sent  in.  They  also  continued  to  pay  his 
checks  for  a  considerable  time  after  they  knew  the 
bill  was  not  accepted ;  and  the  debt  was  increased 
to  near  1100/. 

On  Monday^  the  1st  of  December^  the  prosecutors 
sent  the  bill  on  Foster  to  their  correspondents  in 
town.  Sir  R.  C.  Glyn  and  Co.  to  be  presented  for  ac- 
ceptance, and  on  the  5th  received  a  letter  from  them» 
and  on  the  same  day  Roe  saw  the  prisoner  and  asked 
him  if  he  knew  his  bill  on  Foster  was  unaccepted ; 
he  said,  "That  is  of  no  consequence ;  I  will  write  to  the 
captain  of  the  ship  not  to  deliver  the  flour,  if  he  has 
not  already  delivered  it :  no  doubt  it  will  be  right ; 
I  have  shipped  the  flour  to  him." 
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Mr.  Roe  had  said  nothing  to  him  about  flour  before.       1829* 

He  said  he  had  shipped  the  flour  to  Foster^  Mr.  ^^-v  ^^ 
Roe  believed  his  statement,  and  coiltinued  to  cash  his  ca^^* 
bills. 

A  short  time  before  the  bill  became  due,  viz.  21st 
January,  in  consequence  of  information  from  Glyn 
and  Co.,  Mr.  Roe  sent  for  the  prisoner  and  they  met 
at  the  office  of  the  solicitor  for  the  former,  where  a 
conversation  took  place  which  was  given  in  evidence 
for  the  purpose  of  showing  fraud  on  the  part  of  the 
prisoner,  and  his  knowledge  that  the  bill  was  bad  as 
being  drawn  on  a  person  on  whom  he  had  no  right  to 
draw,  and  also  that  he  had  not  shipped  any  flour. 

Much  evidence  was  given  to  prove  searches  having 
been  made  fqr  a  person  of  the  description  of  John 
Foster,  and  none  such  having  been  found,  the  bill 
was  not  paid ;  but  prior  to  this  transaction  the  pri- 
soner had  given  the  bankers  a  bill  drawn  by  him^ 
addressed  to  Mr.  John  Foster,  merchant.  Corn  Ex- 
change, London,  dated  23d  September,  1828,  for  150L 
payable  to  prisoner's  order  at  two  months,  value  re^ 
ceived  in  corn,  which  had  been  duly  paid  on  26th 
November,  three  days  before  the  bill  in  question  was 
given  by  the  prisoner.  That  bill  had  been  also  sent 
to  Gh/n  and  Co.,  at  whose  banking-house  the  drawee 
had  called  and  accepted  it ;  and  when  due,  money 
for  payment  had  been  remitted  by  Wavell  to  a  person 
of  the  name  of  Holmes,  a  witness  for  the  prisoner. 
Soon  after  the  meeting  the  bankers  arrested  the 
prisoner  for  the  amount  of  the  then  banking  account, 
and  distrained  for  the  rent,  and  afterwards  took  him 
before  a  magistrate  upon  this  charge. 

On  the  part  of  the  prisoner  were  called  Holmes  and 
Foster,  and  certain  letters  were  produced  with 
genuine  post-marks,  and  ifthejury  had  believed  these 
ie.tters  to  have  been  genuine,  they  would  have  shown 
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1829.  ^^  ^^  prisoner  had  reason  to  expect  when  he  drew 
"^■■i"  -^  the  bill  that  it  would  have  been  accepted ;  and  that  he 
Con.  ^^  fii^  made  acquainted  that  it  was  not,  by  a  letter 
from  Holmes,  dated  8d  December,  and  which  would 
be  received  at  Newport  on  the  4th,  in  which  Holmes, 
who  had  been  dealing  with  WceoeU,  and  who  had 
originally  proposed  his  drawing  upon  Foster,  stated 
diat  Foster  had  refused  to  accept  it  without  having 
the  flour  in  his  possession  as  security. 

Holmes  was  then  debtor  to  the  prisoner  in  a  very 
large  amount,  and  he  and  Foster  gave  such  an  ac- 
count of  themselves  on  examination,  that  the  jury 
totally  disbelieved  the  defence  and  found  the  pri- 
soner guilty. 

It  had  been  contended,  on  the  part  of  the  prisoner, 
that  the  evidence  did  not  support  any  of  the  counts ; 
but  the  learned  Judge  thought  it  right  to  leave  the 
question  to  the  jury,  reserving  the  points  for  the  con- 
sideration of  THE  Judges. 

It  was  also  contended,  that  the  indictment  could 
not  in  point  of  law  be  supported.  Upon  the  autho- 
rity of  Rejp  V.  Lara,  6  T.  R.  5&5.,  in  which  it  was 
determined  that  an  indictment  could  not  be  sup- 
ported against  a  person  for  delivering  a  draft  on  a 
banker  which  he  knew  he  had  no  authority  to  draw 
and  would  not  be  paid.  The  learned  Judge  would 
have  so  held  but  that  that  was  an  indictment  at 
common  law,  and  he  found  in  2  Russ.  306, 307*  an 
observation  that  a  different  doctrine  had  been  laid 
down  in  a  case  of  an  indictment  upon  the  repealed 
statute  of  SO  G.  S.  c.  24.,  and  a  reference  to  a  case  of 
Rex  V.  Jackson,  and  another  before  Mr.  Justice 
Batley,  in  S  Camp.  370.,  in  which  it  appeared  that  the 
prosecutor  was  a  jeweller  at  Cheltenham,  who  was 
defrauded  to  a  considerable  value  by  the  defendants. 
Amongst  other  things  for  the  purpose  of  deceiving 
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hinit  theygave  him  in  payment  £br  die  goods  a  chedc      1899* 
upon  certain  bankers  in  London  with  whom  it  was    ^  ■^■■^ 
proved  they  kept  no  cash  and  had  no  account.    It       Q^e. 
was  contended,  on  behalf  of  the  defendants,  that  so 
far  as  the  check  was  concerned  they  were  not  cri^ 
minally  liable;  but  Mr.  Justice  Batlby  is  reported  to 
have  said,  that  the  point  had  been  recently  before  the 
Judges  (a),  and  they  were  all  of  opinion  that  it  is 
an  indictable  offence  fraudulently  to  obtain  goods  by 
giving  in   payment  a  check  upon    a   banker  with 
whom  the  party  keeps  no  cash,  and  which  he  knows 
will  not  be  paid.    The  prisoners  were  sentenced  to 
seven  years'  transportation. 

Upon  the  authority  of  this  case  the  learned  Judge 
reserved  this  point  for  the  opinion  of  the  Judges,  as 
also  the  question,  whether  the  pretence  that  he  had 
shipped  flour  was  any  thing  more  than  a  naked  lie. 

This  case  was  argued  at  a  meeting  of  the  Judges^ 
in  Easter  Term,  1829»  at  which  all  the  Judges  were 
present 

Brodrtckf  for  the  prisoner :  Whatever  may  be  the 
result  of  the  objections  which  were  principally  relied 
on  at  the  trial,  there  is  one  which  is  decisive  as  to  the 
validity  of  this  conviction  ;  and  that  is,  that  no  chattel, 
money,  or  valuable  thing  was  obtained  by  the  pri- 
soner, by  means  of  the  false  pretences  alleged  or 
proved.  The  statute  7  &  8  6.  4.  c.  29*  s.  53.,  on 
which  this  conviction  is  founded,  makes  it  penal  to 
obtain,  under  false  pretences,  **  any  chattel,  money, 
or  valuable  thing."  In  a  penal  statute  the  strictest 
construction  must  prevail ;  and  the  prosecutor  must 
allege,  and  prove,  that  one  or  other  of  these  was 


(a)  The  case  alluded  to  is  A.  v.  Freeth^  Russ.  St  Ry.  127.»to  stated 
hyf  Mr.  Justice  BAtLEV  durtng  the  argumedt  cf  thi«  case. 
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1829.      obtained  by  the  prisoner.     Now,  all  that  is  alleged 
^  ■  V  ■"  ^     in  the  fourth  count,  is,  that  the  prisoner  obtained 

Wavell's  -^       »  r 

Case.  from  the  bankers  **  the  amount  of  the  said  check  to 
be  paid  to  the  said  Jacob,  and  further  advances 
to  him  to  answer  other  checks  drawn  by  him,"  &c. 
The  other  count,  the  ninth,  on  which  he  is  convicted, 
alleges  that  he  obtained  a  large  sum  of  money,  &c. 

Now  it  is  doubtful,  whether  the  first  allegation  is 
a  sufficient  averment  of  obtaining  either  "chattel, 
money,  or  valuable  thing ;''  but,  on  looking  to  the 
evidence,  there  is  nothing  whatever  to  show  that 
either  of  these  was  obtained  by  the  prisoner.  The 
most  that  the  facts  amount  to  is,  that  the  bankers 
paid  the  prisoner's  checks  ;  in  other  words,  paid  for 
him,  and  on  his  credit,  certain  debts  to  which  he  was 
liable :  no  part  of  the  money  ever  reaches  the  pri- 
soner's hands,  because  it  is  not  shown  that  any  one 
of  the  holders  was  his  agent  sent  to  receive  the 
money ;  and,  therefore,  it  must  be  taken,  that  they 
were  persons  to  whom  he  had  paid  them  away.  He 
only  obtains  such  credit  with  the  bankers,  as  to 
induce  them  to  honour  his  checks. 

Lord  Tenterden.  He  only  obtains  credit  in 
account,  somebody  else  receives  the  money. 

Neither  count,  therefore,  is  sustained  by  the  evi- 
dence, and  the  case  fails  altogether. 

He  then  went  on  to  argue  the  other  points  of  the 
case :  but,  as  the  Judges  came  to  no  opinion  on 
those  points,  the  arguments  on  both  sides  are 
omitted. 

Dampier  for  the  crown :  Upon  the  case  as  it 
stands,  the  prisoner  did  obtain  money  from  the 
bankers,  namely,  in  payment  of  his  checks.  It  is 
quite  clear  that  the  bankers  have  been  defrauded, 
and  that  the  money  has  been  obtained  from  them ; 
now,  in  civil  cases,  the  payment  of  tlie  checks  would 
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be  evidence  of  money  had  and  received,  or  money      1829. 
lent.     It  was  payment  to  the  holder  of  the  check  on     ^"^  -^ 
his  account,  and,  therefore,  a  payment  to  him.  If  he       case. 
had  sent  his  agent  with  the  check,  and  the  agent  had 
brought  back  the  money  to  him,  it  would  of  course 
have  been  sufficient :  and  yet,  according  to  the  con- 
struction contended  for,  if  the  person  to  whom  the 
check  was  given,  had,  instead  of  first  going  to  the 
bank,  advanced  the  amount  himself,  and  afterwards 
got  the  check  paid,  it  would  not  have  done  ;  though 
it  is  obvious,  the  substance  is  precisely  the  same  in 
both  cases ;  the  bankers  are  equally  defrauded,  and 
the  prisoner  equally  benefited. 

Bar  be  v.  Parker,  1  H.  Bl.  283.,  is  an  authority  to 
show  that  an  action  would  lie  for  money  lent  or  money 
had  and  received. 

The  Judges  were  of  opinion,  that  the  prisoner 
could  not  be  said  to  have  obtained  any  specific  sum 
on  the  bill,  all  that  was  obtained  was  credit  in 
account :  and  they  therefore  held  the  conviction 
wrong. 


REX  V.  WILLIAM  BAKER.  1829. 

The  prisoner  was  tried  and  convicted,  at  the  In  forgery,  the 
April  Old  Bailey  sessions  in  the  year  1829,  before  ^sfoi^oi^t 
Mr.  Justice  Gaselee,   present   Mr.  Justice   Lit-  to  import  that 

'    '  the  person 

TLEDALE.  making  it  has 

The  indictment  charged  the  prisoner  in  the  first  ^^^^v^ 
count,  with  forging,  on  the  21st  day  of  February ,  a  the  subject  of 
certain  order  for  the  payment  of  money,  as  follows ;  there  ought  to 
that  is  to  sav,—  '  Si!![^?^ 

«  '  the  person  m 

who^  name  it  is  made  had  such  power. 
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*<  Mr.  ITamas,  St.  Amfs  Union. 

"Sir,— You  will  please  to  pay  the  bearer,  fiar 
Richard  Powers  three  pounds,  for  three  weeks  due 
to  him  a  country  member,  and  you  will  much 
oblige,  yours,  &c.  J.  Berwick^ 

*'  Feb.  21. 1829.  2.  Br&wn's  Buildings,  StofAope  Strut. 


€€ 


To  Mr.  Thomas^  Gray^s  Inn  Lane.^\ 


With  intent  to  defraud  John  Thomas^  the  said 
John  Thomas^  on  whom  the  said  false,  forged,  and 
counterfeited  order  for  payment  of  money  was  made^ 
then  and  there  being  intrusted  with,  and  having  in 
his  hands  and  possession,  as  the  landlord  of  a  certain 
public-house,  known  by  the  name  of  the  Crown  and 
Barley  Mow^  in  Gray^^  Inn  Lane^  a  certain  large  sum 
of  money,  to  wit,  the  sum  of  thirty  pounds,  belonging 
to  WiBiam  Ireland  and  others,  members  of  a  friendly 
society  called  the  St.  Ann's  Unions  meeting  at  the 
said  public-house,  for  the  purpose  of  enabling  the 
said  John  Thomas  to  pay,  and  that  he  might  pay  all 
orders  for  payment  of  money  due  to  any  of  the  mem- 
bers of  the  said  society,  according  to  the  rules  and 
regulations  thereof  against  the  form,  &c. 

2d  count.  For  uttering,  and  publishing  as  true, 
a  like  order  for  payment  of  money,  well  knowing  the 
same  to  be  false,  forged,  and  counterfeited,  with  inten- 
tion to  defraud  the  said  John  Thomas^  against  the 
form,  &c. 

Sd.  Same  as  second,  with  intent  to  defraud  John 
James  Beswick. 

4th.  Same,  with  intent  to  defraud  WUUam  Ireland 
and  others. 

John  Thomas  was  the  landlord  of  the  Barley  Mom^ 
Gray's  Inn  Lane.  A  society,  called  the  St.  Awnfs 
Friendly  Society ^  was  holden  at  his  house,  of  which 
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Mr.  Beswick  was  the  secretary:  there  was  usually  1829* 
money  in  Thomases  hands  to  pay  any  demands  that 
might  be  made  by  Mr.  Besmck^s  orders.  On  Satur* 
day^  21st  Febrtmry^  the  prisoner  produced  a  check 
to  Thomas^  at  his  house,  and  said  he  brought  it  from 
Mr.  Beswick  for  three  pounds,  for  a  country  mem- 
ber who  had  broken  his  arm.  Upon  looking  at  it, 
Thomas  saw  it  was  not  Mr.  Beszvick^s  handwriting, 
and  told  him  so :  he  said  he  knew  that,  that  Mr. 
Besrvick,  being  an  undertaker,  was  out  of  town  at  a 
funeral,  and  Mrs.  Beswick  directed  her  son  to  write 
it ;  Thomas,  accordingly,  gave  him  the  three  pounds. 

Mr.  Beswick  was  called :  and  stated,  he  was  se- 
cretary to  the  society,  and  proved  that  the  hand- 
writing to  the  check  was  not  his;  and  that  there 
was  no  member  of  the  name  of  Richard  Power  in  the 
society.  On  the  21st  of  February,  Beswick  lived  at 
No.  2.  Browr^s  Buildings,  Stanhope  Street,  Clare 
Market. 

It  was  proved,  that  no  authority  was  given  to  any 
one  to  write  or  issue  the  check;  and  that  it  was 
not  written  by  BemicVh  son. 

William  Ireland  was  called:  he  said  he  was  a 
member  of  the  St.  Ann*s  society  (there  were  many 
other  members),  that  he  subscribed  to  the  funds  of 
it ;  if  taken  ill,  a  member  receives  money  from  the 
funds  of  the  society  to  support  him. 

When  the  prisoner  was  taken,  he  was  searched ; 
and  a  paper  was  found  upon  him,  which  he  wished 
the  constable  to  allow  him  to  put  into  the  fire.  It 
was  an  exact  copy  of  the  order,  except  that  the 
words  St.  AmCs  Union,  were  omitted. 

There  were  no  rules  or  regulations  put  m,  or  any 
evidence  of  their  having  been  enrolled. 

The  Recorder  suggested  to  the  learned  Judge, 
that,  upon  the  authority  of  MitchelPs  case,  Foster,  11 9., 


,' 
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1829.  th^  prisoner  ought  to  be  acquitted,  inasmuch  as  for 
^■^v  *  \vant  of  the  rules  and  regulations,  of  which  no  parol 
C^"! '  evidence  could  be  given,  there  was  no  evidence  to 
prove  that  Besnuick  had  any  disposing  power  over  the 
money  in  the  hands  of  Thomas.  Mn  Justice  Lit- 
TLEDALE  and  the  learned  Judge  who  tried  the  case, 
however,  thought  the  better  way  was  to  leave  the 
case  to  the  jury ;  and  reserve  the  point  suggested  by 
the  Recorder,  for  the  consideration  of  the  Judges, 
if  the  prisoner  should  be  convicted. 

The  jury  found  the  prisoner  guilty  on  the  counts 
for  uttering. 

This  case  was  considered  in  Easter  Term,  at  a 
meeting  of  all  the  Judges  (except  Park  J.)  ;  and 
they  thought  (except  Gaselee  and  Parke  Js.)  that 
this  was  not  an  order  on  the  face  of  it ;  and  that  the 
conviction  was  therefore  wrong. 


1829.  REX  V.  GALLOWAY  and  Another. 

jwrioiTinpoint  The  prisoners  were  tried  before  Newman  Knowlys, 
of  law  that  an   ggq^  Recorder,  at  the  February  sessions  at  the  Old 

indictnicnt  , 

chargcspri-  Batlei/j  in  the  year  1829,  on  an  indictment,  charging 
Sun^M  p^iin-  them,  in  the  first  count,  with  feloniously  breaking  and 
dpais  in  steal-  entering  on  third  September,  at  the  parish  of  St.  Arme 
ImotheraB  and  Agnes,  in  the  ward  of  Alder sgate^  in  the  city  of 
^^^^^\.v.     London,   the  warehouse  of  Edward  Sherman^  and 

Or  that  the  i.  i         .  .  /»  i    i 

piuonen  are  stealmg  therem  one  quire  of  paper  value  two  shil- 
havingthe^"^  lings,  and  a  great  number  of  stamped  papers  of 
prosecutor  put  various   amouuts  of  the  value   of  several  hundred 

to  his  election  ,       ,  /•   i      t^  •  .  , 

on  which         pounos,  the  property  of  the  Kmg,  agamst  the  statute. 

charge  to  pro- 
ceed, thoufth  thie  prisoners  nsked  it. 

But  temolCf  that  it  is  reasonable  to  put  the  prosecutor  to  his  election,  and  the  ofBeen 
ought  not  to  join  both  charges. 
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The  second  count  charged  the  prisoners  with  felo-       1829. 
niously  receiving,  on  the  same  day,  at  the  same  place,     '  ■  -     \ 
the  goods  aforesaid,  the  property  of  the  King,  of  a       case. 
certain  evil  disposed  person  which  had  been  lately 
before  stolen  by  the  said  evil  disposed  person,  they 
well  knowing  the  same  to  have  been  stolen  against 
the  statute. 

This  was  a  prosecution  at  the  instance  of  the 
Stamp  Office,  founded  on  the  statute  7  &  8  G.  4.  c.  29. 
$.  15  &  54.  After  the  jury  were  charged,  the  counsel 
for  the  prisoners  objected,  that  the  indictment  could 
not  be  sustained,  inasmuch  as  it  contained  two  separate 
and  distinct  charges  of  felony,  totally  repugnant  to, 
and  irreconcileable  with  each  other,  and  if  that  ob- 
jection should  not  prevail,  that  at  least  the  prosecutors 
should  be  put  to  their  election  on  which  of  the  two 
counts  they  would  proceed. 

The  prosecutor's  counsel  contended  that  they  were 
not  so  bound  to  elect,  and  relied  upon  the  constant 
course  of  indictments  for  forgery,  containing  one 
count  for  the  actual  forgery,  and  another  count  for 
uttering  the  forged  instrument  knowing  it  be  forged, 
and  further  urged  that  an  indictment  similarly  found 
had  been  sanctioned  and  acted  upon  by  one  or  more 
.  of  THE  Judges  on  the  circuits.  On  this  latter  ground, 
the  learned  Recorder  thought  it  would  be  right  to  let 
the  case  proceed,  intending,  if  a  conviction  took 
place,  to  reserve  the  point  for  the  consideration  of 
the  Judges.  Upon  the  trial  it  was  most  clearly 
proved,  that  the -property  was  taken  by  breaking 
through  the  ceiling  of  a  stable,  and  the  floor  of  the 
warehouse  over  it,  in  which  the  quire  of  paper  and 
the  stamps  were  deposited. 

The  jury  acquitted  Sewell  on  the  whole  charge,  and 
found  Galloway  guilty  on  the  second  count  only. 
It  appeared  to  the  learned   Recorder,    that   the 
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1829*      argument  founded  on  indictments  for  forgery  totally 
^'  ■'  "^ '     failed ;  that  the  count  for  for&cini;  and  the  count  for 
Case.        Uttering  were  by  no  means  repugnant  to  each  other 
in  reason  or  experience ;  that  the  same  man  might 
forge  a  bank  note  or  other  negotiable  instrument,  and 
litter  it  the  very  moment  it  was  forged,  so  as  to  consti* 
tute  one  continuous  act,  and  during  the  continuance  of 
the  one  pound  bank  notes,  the  case  occurred  almost 
daily.    The  learned  Recorder  observed  also,  that  the 
^  same  judgment  was  necessarily  consequent  upon  either 

of  the  counts;  but  in  the  present  case,  the  judgment  on 
the  first  count  extends  to  transportation  for  life,  on  the 
second  count  it  cannot  exceed  fourteen  years.  And 
that  if  the  two  counts  in  the  present  indictment  were 
not  repugnant,  upon  the  same  principle  it  might  be  con* 
tended  that  bigamy,  and  felonious  cutting  and  maiming, 
could  be  united  in  different  counts  in  the  same  indict- 
ment. And  if  the  offences  in  the  first  and  second  counts 
are  distinct  and  separate  felonies,  repugnant  to  each 
other,  it  follows,  of  course,  that  by  uniting  them  in 
one  indictment,  the  prisoners  would  be  deprived  of 
the  right  of  challenge,  to. which  they  would  be  un« 
questionably  entitled  if  they  were,  as  it  is  contended 
they  ought  to  be,  made  each  of  them  a  separate  in- 
dictment On  these  grounds  the  learned  Recorder 
submitted  to  the  consideration  of  the  Judges  the 
legality  of  this  conviction. 

This  case  having  been  in  part  discussed  in  Easter 
Term,  was  finally  considered  at  a  meeting  of  all  the 
Judges  in  Trinity  Term,  1829,  and  they  were  unani- 
mously of  opinion  that  the  charges  qnight  legally  be 
joined,  and  the  conviction  was  affirmed ;  but  they  were 
equally  divided  on  the  question,  whether  the  prose^ 
cutor  should  have  been  put  to  his  election,  and  there- 
upon they  all  agreed  that  directions  should  be  given 
to  the  respective  clerks  of  assize  not  to  put  both 
charges  in  the  same  indictment. 


CRQWN  CASES  RESERVED.  237 


REX  V.  JOHN  BURTON.  1829. 

X  HE  prisoner  was  tried  and  convicted  of  embezzle-  In  an  indict- 
ment before  Lord  Tenterden,  at  the  Summer  assizes  "&  3"^!*^ 
for  Derby  shir  Cy  1829,  on  the  following  indictment,  C.29.S.47. 
That  John  Burton^  late  of  the  township  of  Chad'^  enmfoyed"to 
desden  in  the  county  o^  Derby ^  labourer,  on  21st  June  ^cramenf 
in  the  10th  year  &c.,  at  &c.,  was  a  person  employed  money  from 
and  entrusted  in  the  capacity  of  a  servant  by  RicJiard  nicantsTnot 
Coke  Wilmoty  to  receive  money  for  and  on  account  of  ^J*®  ^r^^^  ^^ 

-  .  -   _     _,    ^__  ,  ,     .  1  1  -the  ministery 

the  said  /c.  C  fF.,  and  being  such  person  so  employed  churchwar- 
and  entrusted  in  the  capacity  of  servant  as  aforesaid,  did  ^®"**  ^^  ^^^^ 
then  and  there  by  virtue  of  such  employment  receive 
and  take  into  his  possession  certain  money,  to  wit,  the 
sum  of  5s.y  for  and  on  the  account  of  the  said 
jR.  C.  W.i  and  afterwards,  to  wit,  on  the  same  &c.,  with 
force  and  arms,  at  &c.,  fraudulently  and  feloniously 
did  embezzle  and  secrete  the  said  money,  and  so  the 
Jurors  aforesaid,  upon  their  oath  aforesaid,  and  do  say 
that  the  said  J.  Burton^  in  manner  and  form  aforesaid, 
feloniously  did  steal,  take,  and  carry  away  from  the 
said  R.  C.  W.  the  said  sum  of  5s.  of  the  monies  of  the 
said  jR.  C  W.^  for  whose  use  and  on  whose  account  the 
same  was  delivered  to  and  taken  into  the  possession 
of  the  said  J.  Burton^  being  such  person  so  employed 
and  entrusted  in  the  capacity  of  a  servant  as  afore- 
said, against  the  form  of  the  statute,  &c.,  and  against 

the  peace. 

Second  count.  In  the  name  aforesaid  R.  C.  Wilmot. 

Third  &  fourth.  W,  Morley  &  Samuel  Goodwin  in- 
stead of  R.  a  Wilmot.  Fiflh  &  sixth.  R.  C.  fV., 
and  said  Morley  &  Goodwin.  Seventh  &  eighth.  Of 
the  poor  of  the  township  of  Cfiaddesden. 

R.  C.  Wilmot  J  who  is  named  in  the  first  and  second 
counts,  was  curate  of  the  perpetual  curacy  of  the 
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1829.      township  ofChaddesden  (since  made  a  parish),  and 
^^''^^^V     Morden  &  Goodwin  were  the  churchwardens. 

Burton  8 

Case.  The  prisoner  was  the  clerk  of  the  chapelry.     On 

the  day  mentioned  in  the  indictment,  being  sacra- 
ment Sunday y  he  went  to  the  pews  of  the  several 
communicants  with  a  plate,  to  collect  the  alms,  and 
then  took  the  plate  to  the  altar,  and  delivered  it  to 
Mr.  fVilmot,  who  then  put  in  his  own  donation.  This 
was  according  to  practice.  It  was  very  clearly 
proved,  that  the  prisoner  purloined  two  half-crown 
pieces  from  the  plate,  and  secreted  them  in  his  pocket 
for  his  own  use. 

It  was  objected,  that  he  was  not  the  servant,  no^ 
employed  in  the  capacity  of  a  servant,  of  any  or 
either  of  the  persons  named  in  the  indictment;  and 
also  that  the  money  received  as  alms,  was  not  the 
money  of  them,  or  any,  or  either  of  them. 

Reference  was  made  to  that  part  of  the  rubrick  which 
directs  that  the  deacons,  churchwardens,  or  other 
fit  persons  appointed  for  the  purpose,  shall  receive 
the  alms  for  the  poor,  and  other  devotions  of  the 
people,  in  a  decent  basin,  to  be  provided  by  the 
parish  for  that  purpose,  and  reverently  bring  it  to 
the  priest,  who  shall  humbly  present  and  place  it 
upon  the  holy  table :  and  also,  to  the  last  paragraph 
of  the  rubrick,  which  directs  that  the  money  shall  be 
disposed  of  to  such  pious  and  charitable  uses  as  the 
minister  and  churchwardens  shall  think  fit,  wherein, 
if  they  disagree,  it  shall  be  disposed  of  as  the  ordinary 
shall  direct 

There  had  been  no  disagreement  on  this  subject' 
at  Chaddesden. 

The  learned  Lord  Chief  Justice  had  conversed 
with  the  L.  C.  Baron,  who  was  on  the  same  circuit,  on 
this  indictment,  beibre.the  trial^:  and  they  both  doubted 
whether  the  case  was  within  the  stat.  7  &  8  G.  4- 


Burton's 
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c.  29.  s.  47.,  and  his  Lordship  respited  the  judgment, 
in  order  that  the  opinion  of  the  learned  Judges 
might  be  taken.  "case^ 

At  a  meeting  of  the  Judges,  in  Michaelmas  Term, 
1829,  this  case  was  discussed ;  and  the  Judges 
thought  that  the  prisoner  was  not  the  servant  of  any 
of  the  persons  alleged  in  the  indictment,  and  a  par- 
don was  recommended. 


REX  V.  WILLIAM  TURNER  and  WILLIAM      1829. 

READER.  ^ — --^ 

XHESE  prisoners  were  tried  and  convicted  of  arson,  ir a  statute 
before  Mr.  Justice  Parke,  at  the  Summer  assizes  mbd  todoan 
for  Cambridge^  on  the  following  indictment.  act  unlawfully 

First  count     That  William   Turner ^  late  of  &c.,  ^d^anln. 
and  William  Reader,  late  of  &c.,  not  having  the  fear  dictme"^ 

.  must  state 

of  God  before  their  eyes,   but  being ,  moved  and  that  it  was 
seduced  by  the  instigation  of  the  devil,  on  the  31st  fu'iry  .7tSlig 
day  of  Marchj  in  the  10th  year  &c.,  with  force  and  that  it  was 
arms  &c.,  at  &c.,  a  certain  barn  of  one  Beiyamin  oS"iy,  voiun- 
Keencj  there  situated,  feloniously,  voluntarily,   and  tariiy,and 
maliciously,  did  set  fire  to,  and  burn,  against  the  not  enough! 
peace  &c. 

Second.  That  prisoners  afterwards,  to  wit,  on  &c., 
with  force  and  arms,  at  &c.,  a  certain  stack  of  straw 
of  one  William  Chalky  there  situate,  feloniously, 
voluntarily,  and  maliciously,  did  set  fire  to,  with  intent 
thereby,  then  and  there,  to  injure  the  said  W.  C, 
to  the  great  damage  &c.,  against  the  form  &c.,  and 
against  the  peace  &c. 

Third.  That  prisoners  afterwards,  to  wit,  on  same 
&c.,  with  force  &c.,  at  &c.,  acertain  bam  of  one  B.  Keene, 
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1829*      there  &c.,  feloniously,  voluntarily,  and  maliciously, 
)_    T    /     set  fire  to,  with  intent  thereby,  then  and  there,  to 
Case.       injure  the  said  B.  Keene,  to  the  great  damage  &c., 
and  against  the  form  &c.,  and  against  the  peace. 

Fourth.  And  the  Jurors,  aforesaid  &c.,  that  the 
defendants  afterwards,  to  wit  on  same  &c.,  with  force 
and  arms,  at  &c.,  a  certain  bam  of  one  WilUam  Chalky 
there  situate,  feloniously,  voluntarily,  and  maliciously, 
set  fire  to,  with  intent  thereby,  tlien  and  there  to 
injure  the  said  W.  C,  to  the  great  damage  &c., 
against  the  form  and  against  the  peace. 

The  7  &  8  G.  4.  c.  30.  s.  2.  provides,  that  if  any 
person  shall  unlawfully  and  maliciously  set  fire  to  any 
house,  stable,  coach-house,  out-house,  warehouse,  office, 
shop,  mill,  malt-house,  hop-oust,  bam,  or  granary,  with 
intent  &c.,  every  such  offender  shall  be  guilty  of 
felony  &c. ;  s.  I7.  provides,  that  if  any  person  shall 
unlawfully  and  maliciously  set  fire  to  any  stack  of  com, 
grain,  pulse,  straw,  hay,  or  wood,  every  such  offender 
shall  be  guilty  of  felony,  &c. 

It  appeared  in  evidence,  that  the  prisoners  set  fire 
to  a  haulm-stack.  This  stack  was  made,  accord- 
ing to  the  account  of  one  witness,  partly  of  straw, 
there  being  two  or  three  loads  of  it  at  the  bottom ; 
and  the  residue  of  haulm,  that  is,  the  aftermath  of 
the  stubble  of  rye  or  wheat  about  eighteen  inches 
long.  According  to  one  witness,  the  straw  and  haulm 
were  mixed.  The  stack  was  placed  at  the  end  of  a 
bam,  partly  to  keep  the  cold  winds  off  the  straw-yard, 
partly  to  lay  up  the  straw  and  haulm  for  use.  This  stack 
was  close  against  the,  end  of  a  wheat  barn,  in  which 
there  was  no  wheat,  but  two  or  three  loads  of  straw. 
The  barn  was  timber-built  and  thatched.  The  stack 
was  also  about  fifteen  or  twenty  feet  from  a  barley 
barn,  thatched  and  boarded,  in  which  was  a  mow  of 
oats,  and  some  straw.     The  fire  communicated  from 
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the  haulm  stack  to  the  wheat  barn  and  barley  barn  ; 
the  stack,  and  both  barns  with  their  contents,  and  a 
great  deal  of  other  property,  were  consumed. 

Upon  reading  the  indictment,  the  learned  Judge 
found  that  it  did  not  pursue  the  words  of  the  statute, 
as  it  omitted  the  word  unlawfully^  and  he  referred 
to  Hawkins,  ?•  C.  b.  2.  c.9^.  s.  96.,  where  it  is  laid 
down, — "  That  where  a  statute  uses  the  word  unlaw- 
fully in  the  description  of  an  offence,  it  is  certain, 
that  an  indictment  grounded  on  it  niust  use  the  word 
illicite,  or  some  other  tantamount" 

The  indictment,  therefore,  seemed  to  the  learned 
Judge  to  be  bad,  but  he  thodght  it  best  to  leave  the 
case  to  the  Jury  ;  and  in  case  of  conviction,  to  respite 
the  judgment,  and  take  the  opinion  of  the  Judges. 

The  learned  Judge  left  to  the  Jury  these  questions, 
1st,  whether  the  prisoners  unlawfully  and  malici- 
ously set  fire  to  the  haulm  stack  ;  2d,  whether  they 
meant  thereby  to  set  fire  to  the  barley  barn. 

The  Jury  found  that  they  set  fire  to  the  haulm 
stack,  and  meant  thereby  to  set  fire  to  the  wheat 
and  barley  bam ;  and  the  learned  Judge  being  satis- 
fied with  the  conviction,  reserved  the  questions  for 
the  opinion  of  the  Judges,  whether  the  indictment 
be  good ;  and  if  it  be,  whether  the  haulni  stack  was 
a  stack  of  straw  within  the  meaning  of  the  statute  ; 
and  if  not,  whether  the  conviction  on  the  count  for 
setting  fire  to  the  bam,  was  not  proper. 

This  case  was  considered  at  a  meeting  of  the 
Judges  in  Michaelmas  Term,  1829,  and  they  held 
that  the  indictment  ought  to  have  charged  the  act  to 
have  been  done  unlawfully,  and  they  thought  it  best 
to  order  a  new  indictment  to  be  preferred  at  the 
following  assizes,  (a) 


(a)  This  was  done  at  the  Spring  Assizes  1830,  and  the  prisoners  were 
convicted  and  executed. 
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1829. 


REX  V.  BOAZ  PUCKERING. 


If  an  animal  a  HE  prisoner  was  tried  before  Mn  Justice  Little- 
^e*appei-  ^^i-E  at  the  Summer  assizes  for  the  county  of  York^ 
laUon,  whether  1829,  UDou  an  indictment  which  charged  him  with 

it  be  alive  orx»i-i  ••  ji.-  iii"  '.- 

dead,  and  it      leloniously  receiving,  and  having  a  lamb  by  a  certain 
makes  no  dif-    ill-disposed  person,  to  the  jurors  unknown,  then  lately 
the  charge        before  feloniously  stolen,  he  well  knowing  the  said 
wereauVeor     ^^^^  to  have  been  feloniously  stolen. 
^ea<*»  >' ™ay  be      The  lamb  had  been  killed  before  it  was  received 

called  when 

dead  by  the      by  the  prisoner,   and  the  jury  found  the  prisoner 

when  alive.  The  learned  Judge  doubted  whether  the  language 

in  the  indictment  did  not  import  that  the  lamb  was  a 

live  animal. 

It  appeared  to  the  learned  Judge  that  whatever 

may  be  the  case  as  to  many  animals,  perhaps  there 
might  be  a  different  rule  as  to  animals  the  stealing  of 
which  is  a  capital  offence,  and  it  might  be  a  question 
whether  at  all  events,  as  to  them,  when  an  animal  is 
mentioned  it  does  not  mean  a  live  animal.  He 
therefore  respited  the  judgment,  in  order  that  the 
opinion  of  the  learned  Judges  might  be  taken. 

This  case  was  considered  at  a  meeting  of  the 
Judges  in  Michaelmas  Term,  1829,  and  they  all 
agreed  that  the  conviction  was  good,  it  being  imma- 
terial as  to  the  prisoner's  offence  whether  the  Iamb 
was  alive  or  dead,  his  offence  and  the  punishment  for 
it  being  in  both  cases  the  same,  (a) 


^a)  R.  V.  Edwards,  Rues.  &  Ry.  497. 


CROWN  CASES  RESERVED.  243 


REX  V.  THOMAS  TOLFREE.  1829. 

J/he  prisoner  was  tried  and  convicted  before  Mr.  if  a  man  and 
Justice  Gaselee  at  the  Summer  assizes  for  the  wifejolntiy 
county  of  Sumj.   1829,   on   an  indictment  which  tekea^^ythc 

,  ,    ,.  .,  1.  ^,    .  11  husband's 

charged  him  with  steahng  150/.  m  money  and  plate,  goods  it  may 
wearing  apparel  and  goods  to  the  amount  of  70/.,  JbJ^raaS^"* 
the  property  of  Peter  Stacker ^  in  his  dwelling-house,  though  he  was 
in  the  parish  of /Sam/  Mary^  Lambeth^  on  11th  July,  ^^tibe  wU. 

The  prisoner  and  his  wife  had  lodged  about  a  year 
and  half  at  the  prosecutor's,  and  had  the  front  room 
on  the  first  floor.  About  half  past  ten  on  the  night 
of  the  robbery,  {Saturday  11th  Julyiy  prosecutor 
went  out,  leaving  his  wife  and  a  little  child,  and 
the .  prisoner  in  his  house.  He  left  his  wife  in  the 
care  of  the  house  and  property,  and  she  had  the 
keys  of  the  drawers  in  which  the  money  was.  On 
his  return  a  little  before  twelve,  he  found  a  person 
in  charge  of  his  house,  but  his  wife,  child,  the  prisoner, 
and  the  property  stated  in  the  indictment,  were  gone. 

During  the  absence  of  prosecutor,  the  prisoner 
called  a  hackney  coach,  and  put  into  it  a~great  many 
Botes  &c.,  which,  with  the  prosecutor's  child,  he  took 
and  left  at  a  house  in  CamberweH^  to  which  he  had 
gone  a  day  or  two  before  with  the  prosecutor's  wife, 
passing  her  for  his  own,  and  had  hired  lodgings.  He 
left  the  child  and  property  there,  and  said  he  should 
go  for  his  wife  and  bring  her  in  a  quarter  of  an  hour. 
He  accordingly  went  to  the  Surry  Theatre^  whither 
the  prosecutor's  wife  had  gone  a  few  minutes  before, 
and  took  her  with  him  to  Camberwell^  where  they 
lived  together  till  the  prisoner  was  apprehended. 
The  Wife  took  a  small  basket  with  her. 
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1829.  The  prosecutor's  wife  was  called  for  the  prisoner, 

'^•^v— ^     and  swore  there  was  none  of  the  property  but  what 

^OmS^*    she  had  herself  taken,  or  given  to  the  prisoner  to  take. 

The  learned  Judge  had  begun  to  sum  up,  and  was 
telling  the  Jury  that  if  they  believed  the  prosecutor's 
wife,  the  prisoner  must  be  acquitted,  when  the  follow- 
ing passage  from  1  Russ.  19>  was  shown  to  him. 

**  But  it  should  be  observed  that  if  the  wife  steal 
the  goods  of  the  husband  and  deliver  them  to  B., 
who,  knowing  it,  carries  them  away,  B.  being  the 
adulterer  of  the  wife,  this  according  to  a  very  good 
opinion  would  be  felony  in  B.,  for  in  such  case  no  , 
consent  of  the  husband  can  be  presumed.''  Dalian 
cap.  104.  pi.  268 — 9,  new  edition,  c.  157.  P-  504. 

Upon  the  authority  of  this  passage  the  learned 

Judge  directed  the  Jury  to  find  the  prisoner  guilty, 

and  respited  the  sentence  to  take  the  opinion  of  the 
Judges. 

The  jury  found  that  the  prisoner  stole  the  pro- 
perty jointly  with  the  wife. 

At  a  meeting  of  all  the  Judges  in  Hilary  Term, 
1830,  this  case  was  argued  by, 

Clarkson,  for  the  prisoner:  There  is  no  felony 
proved  on  which  this  conviction  can  be  supported. 
The  first  proposition  to  be  established  is,  that  if  a 
wife  take  the  goods  of  her  husband  and  deliver  them 
to  a  stranger,  this  is  no  felony  in  the  stranger ;  and 
the  reason  is,  the  identity  of  husband  and  wife^ 
and  the  kind  of  interest  she  has  in  the  husband's 
goods  J  which,  as  regards  the  person  so  receiving  the 
goods,  makes  his  taking  not  the  taking  of  the  goods 
of  a  stranger :  Hawkins  P.  C.  lib.  1.  c.  33.  s.  19>  **  It  ia 
certain  that  a  feme  covert  may  be  guilty  thereof  by 
stealing  the  goods  of  a  stranger,  but  not  by  stealing 
her  husband's,  because  a  husband  and  wife  are  con- 
sidered but  as  one  person  in  law ;  and  the  husband 
by  endowing  his  wife  at  the  marriage,  with  all  his 
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worldly  goods,  gives  her  a  kind  of  interest  in  them ;  1829. 
for  which  cause  even  a  stranirer  cannot  commit  ^■*^"*^ 
larceny  in  taking  the  goods  of  the  husband  by  the  c^se. 
delivery  of  his  wife,  as  he  may  by  taking  away  the 
wife  by  force  and  against  her  will  together  with  the 
good9  of  the  husband/'  And  the  same  law  is  laid 
down,  1  Hale  513,  514.  and  21  H.  6.  Coronne  4)55. 
3  Inst.  1 10,  are  given  as  authorities,  and  the  reason 
there  given  is,  that  it  is  quasi  by  consent  of  the  hus- 
band. The  passage  referred  to  in  3  Inst«  110,  is 
**  The  wife  cannot  steal  the  goods  of  her  husband,  for 
they  be  not  the  goods  of  another,  fot  the  husband 
and  wife  are  one  person  in  law,  dtKB  animce  in  came 
una"  But  it  is  said  that  the  prisoner  here  is  not  in  the 
same  situation,  because  he  is  an  adulterer.  As  to  that, 
the  facts  stated  do  not  show  any  |)revious  adultery  i 
but  assuming  that  he  was  an  adulterer  before  and 
at  the  time  of  the  taking,  it  then  becomes  necessary 
to  examine  the  authority  on  which  the  position  cited 
by  the  learned  Judge  from  1  Russ.  rests,  and  it  will 
be  foufid  to  depend  on  Dalton  c.  154.  where  after 
laying  down  the  same  law  as  already  contended 
for,  it  is  said,  <<  If  a  married  woman  shall  deliver 
to  her  adulterer  her  husband's  goods,  this  is  felony 
in  the  adulterer.  Lecture  Mr.  Cook."  I  have 
not'  been  able  to  find  what  this  reference  means,  or 
who  Mr.  Cook  was.  It  is  true  that  in  1  Hale  516 
this  opinion  of  Dalton  is  referred  to,  but  merely  as  his 
opinion.  In  Dalton  it  is  stated  not  to  be  felony  when 
the  wife  delivers  to  a  stranger ;  and  the  authorities 
referred  to  in  the  margin  of  Dalton  (Fitzherbert, 
Coronne,  455.  Br.  Coronne,  142.  Stam.  27)  all  support 
the  position  contended  for.  But  it  is  said  in  Dalton, 
that,  *^  if  any  man  take  another  man's  wife,  with  her 
husband's  goods  against  the  husband's  will,  this  also 
is  felony.''      Now  the  true  principle  from  the  au- 
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1829.  tborities  already  cited  is  not  that  it  is  against  the' 
husband's  will,  because  that  is,  in  truth,  so  in  the 
ordinary  case  when  the  wife  consents  j  but  that  it  is 
done  with  the  wife's  consent,  and  therefore  is  not 
felony.  The  authorities  in  the  margin  of  Dalton's 
are  Br.  Cor.  77»  Stam.  27.|  and  upon  reference  to  the 
originals,  it  appears  that  they  all  go  on  the  non-consent 
of  the  wife,  she  being  taken  with  the  goods  against  her 
wiU. 

Batley  J.  Supposing  they  both  take  together, 
and  it  is  a  joint  act,  is  it  not  felony  then  ? 

Lord  Tenterden.  That  is  the  fact  as  found 
here,  that  the  prisoner  stole  the  goods  jointly  with 
the  wife. 

Then  as  she  has  a  kind  of  interest  in,  and  authority 
over  the  husband's  goods,  as  she  consents  and  gives 
permission,  even  then  the  man  cannot  be  said  to  take 
the  goods  of  a  stranger.  It  clearly  is  not  felony  in  her ; 
and,  therefore,  as  the  act  of  taking  is  joint,  it  cannot 
be  so  in  him.  If  the  wife  has  such  an  interest  in  the 
husband's  goods,  her  presence  makes  it  impossible  to 
be  felony ;  because  the  taking  must  be  against  her 
consent,  as  well  as  against  the  husband's.  Harrisan^s 
case,  1  Leach.  47«»  shews  that  the  takipg  must  be 
against  the  wife's  consent ;  so,  also,  Q  East  P.  C.  558. 
and  in  1  Hale  514.  But  if  a  man  take  away  another 
man^s  wife  against  her  will,  cum  bonis  viri^  this  is 
felony  by  the  statute  of  West  c.  34.  But  if  it  be 
by  consent  of  the  wife,  though  against  the  consent 
of  the  husband,  it  seems  to  be  no  felony  but  a  tres- 
pass ;  for  it  cannot  be  a  felony  in  the  man  unless 
it  be  a  felony  in  the  woman  who  consented  to  it 
"  13  Ass.  6."  The  non-application  of  the  doctrine 
hitherto  shews,  that  taking  away  the  goods  of  the  hus- 
band with  the  consent  of  the  wife  cannot  be  felony;  as 
in  the  frequent  transactions  of  life,  where  criminality  of 
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another  description  is  the  object  between  the  stranger      18S9. 
and  the  wife,  it  cannot  but  happen  that  some  pro-    ^— v— ^ 
perty  of  the  husband's  is  taken  away.     If  the  doc-       ^^^ 
trine  suggested  be  law,  men  so  engaged,  however 
criminal  in  other  respects,  would  incur  the  penalties 
to  which  they  have  certainly  hitherto  not  been  thought 
amenable. 

Upon  the  ground,  therefore,  that  no  previous 
adultery  is  shown,  or,  if  so,  that  the  consent  of  the 
wife  makes  it  impossible  that  the  prisoner  could  be 
guilty  of  felony  in  a  joint  taking  with  her,  it  is  sub- 
mitted that  the  conviction  is  illegal. 
.  The  Judges  held  that  this  was  larceny,  for  though 
the  wife  consented  it  must  be  considered  that  it  was 
done  hwito  dominoj  and  the  conviction  was  affirmed. 


REX  V.  JOHN  PUDDIFOOT.  1829. 

Xhe  prisoner  was  indicted  for  stealing  a  sheep,  atid  An  indictiiient 
'  tried  and  convicted  before  Mr.  Justice  Parke  at  the  ^fJi7e!i9. 
December   Old  Bailey  sessions,   1829,  present  ^^^  f'^'j?!^" 
Lord  Chief  Baron  and  Mr  Justice  Gaselee.  Sot  luppSft^ 

It  appeared  in  evidence  that  the  animal  stolen  was  J^^^^^ewc 
an  ewe.     The  7  &  8  G.  4.  c.  29.  s.  25.  enacts  that  if  becauie  the 
any  person  shall  steal  any  horse,  mare,  gelding,  colt  or  Sf^c^KT 
'  filly,  or  any  bull,  cow,  ox,  heifer  or  calf,  or  any  ram,  *««?• 
ewe,  sheep  or  lamb,  &c.,  every  such  offender  shall 

suffer  death,  &c. 

After  the  learned  Judge  had  summed  up  the  case» 
the  description  in  the  indictment  was  pointed  out  to 
him  by  the  oflScer  of  the  court,  and  the  objection  having 
been  afterwards,  and  before  the  verdict  was  given. 
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18^.      token  by  the  prisoner's  counsel,  that  the  indictment 

■■  V"'  '     ought  to  have  described  the  animal  as  an  ewe^  as  the 

Cbse.       statute  mentioning  both  ewe  and  sheep  must  be  supr 

posed  to  have  used  one  term  in  contradistinction  to 

the  other. 

The  learned  Judge  thought  it  right,  with  the  con- 
currence  of  the  Lord  Chief  Baron  and  Mr.  Justice 
Gaselee  to  reserve  the  question  for  the  consideration 
of  THE  Judges,  if  the  prisoner  was  found  guilty.  The 
Jury  found  him  guilty,  and  his  Lordship  accord- 
ingly submitted  the  case  to  the  Judges.  Cook's 
cases  2  East  P.  C.  c.  16.  s.  48. 

In  Hilary  Term,  1830,  the  Judges  met  and  con- 
sidered this  case,  and  held  the  conviction  wrong;  inas- 
much as  the  statute  specifies  both  ewe  and  sheep, 
and  therefore  the  one  really  meant  should  be  stated. 


1829.  THE  KING  v.  GILBERT  WITT. 

Though  a  ser-  The  prisoner  was  tried  and  convicted  before  New- 

vant  live  rent  i^  t^        .  t.  ,  i       ^  . 

free  in  a  house  MAN  Knowlys  li^squirc.  Recorder^  at  the  December 

hSrtSifrr  Sessions  at  the  Old  Bailey,  1829,  on  an  indictment 

and  hif  master  charging  him  with  stealing  in  the  dwelling-house  of 

Siuiema^*  Robert  John  Bunyo%  at  the  parish  of  Saint  Ann 

^Bbu^neM  Blackfriars  in  London,  sixty  sovereigns,  thirty  half 

Icrthe  hduse,  sovereigns,   and  other  property  to  the  amount  of 

^t^d  hb  niore  than  seventy  pounds,  the  property  of  George 

femflybethe     BontilUor. 

who  sSephi  The  larceny  was  proved  upon  the  clearest  evidence, 
Ae houseaod  ^j J  ^jjg  question  which  the  learned  Recorder  sub- 
whichthemas-  mittcd  to  the  Consideration  of  the  Judges,  was 
^riedoSJe  whether  th6  dwelling-house  was  rightly  alleged  to  be 
at  aU  timw      the  dwelling  house  of  Robert  John  Bunyon.     Upon 

open  to  those  °  ^  r 

parts  in  which  the  servant  lives,  it  may^  be  stated  as  the  servant's  house,  though  the 
only  part  entered  by  the  thief  were  that  in  which  the  master's  business  was  carried  on. 
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evidence  it  appeared  that  Bunyon  was  Secretary  of  the      iggg. 
Norwich  Union  Life  and  Fhre  Office  at  the  time  the     ^  — ^  — ^ 
felony  was  committed;  that  no  one  of  the  Company      ^^cSe* 
ever  dwelt  in  the  house ;  that  himself,  his  family  and 
servants  were  the  only  persons  occupying  the  house  j 
that  he  lived  there  as  secretary  to  the  company,  and 
that  the  rent  and  taxes  were  paid  by  the  company. 
The  property  stolen  was  deposited  in  a  safe  in  the 
lower  part  of  the  house,  which  is  used  as  the  office  of 
business  of  the  Company,  for  safety  till  the  morning, 
when  it  would  have  been  taken  again,  and  carried 
away  by  Bontillior,  to  whom  it  belonged. 

The  business  of  the  office  closes  at.  five  o'clock,  and 
the  rooms  of  business  are  not  locked,  but  left  equally 
accessible  to  Bunyon  or  any  part  of  his  family  or 
servants,  with  any  other  part  of  the  house. 

It  was  objected  by  the  prisoner's  counsel,  that  the 
house  was  the  house  of  the  company,  and  not  of 
Bunyouj  and  ought  to  have  been  so  laid  in  the  indict- 
ment. The  learned  Recorder  was  of  opinion  upon  the 
authority  of  Margetf^  case  (^Leach  C.  Cases  930), 
and  the  case  of  the  clerk  of  the  Haberdasher's  Com- 
pany mentioned  in  the  note  to  that  case,  that  the  in- 
dictment was  correct ;  but  he  thought  it  right  that  the 
point  of  law  should  be  reserved  for  further  consider- 
ation, and  respited  the  judgment  The  same  con- 
struction as  to  the  dwelling-house  he  submitted  must 
govern  the  case  of  stealing  in  the  dwelling-house,  as 
would  prevail  in  the  case  of  burglary;  and  if  the 
principle  stated  in  Margett^s  case  be  correct,  namely, 
that  the  punishment  of  .burglary  was  intended  to  pro- 
tect the  actual  occupant  from  the  terror  of  disturbance 
during  the  hours  of  darkness  and  repose,  how  could 
that  possibly  operate  upon  this  company ;  had  the 
bouse  been  broken  and  entered  in  the  night,  with 
intent  to  commit  murder  upon  the  person  of  Bunyon, 
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18^9.      or  any  of  his  family  or  servants?    The  learned 
^■' v-y     Recorder,  therefore,  submitted  to  the  consideration. 
Case.        of  THE  JuDGES  the  propriety  of  this  conviction  so  &r 
as  relates  to  the  capital  part  of  this  indictment. 

This  case  was  considered  at  a  meeting  of  the 
Judges  (all  present)  in  Hilary  Term,  1830,  and  the 
Judges  were  of  opinion,  that  the  house  was  properly 
described  as  BunyorC^  house ;  as  he  and  his  fiimily 
and  servants  were  the  only  persons  who  dwelt  there, 
they  and  they  only  were  liable  to  be  disturbed  by  a 
burglary :  and  though  the  Judges  would  not  say  it 
might  not  have  been  described  as  the  company's 
house,  they  thought  it  might  with  equal  propriety  be 
described  as  Bunyon\  (a)  and  that  the  conviction 
was  therefore  right. 

{a)  R.  V.  WiUony  Rust,  &  Ry.  115.    R.  v.  Stock,  id.  185.    R.  v.  JuNmg^ 
id.  525.    R.  V.  Jarvis,  supra,  7.     R.  Camfield,  supra,  42. 


1829.  THE  KING  v.  SAMUEL  PRATT. 

Getting  goods  The  prisoner  was  tried  and  convicted  before  New- 
deiivcredinto    j^^jj  Knowlys  Esquirc,   Recorder,  at  the  January 

a  hired  cart  on  .  ^^^  *.       ^, ,    -r^    -i  .     <i. 

the  express  sessions,  1830,  at  the  Old  Bailey,  upon  an  mdict- 
Ae  J£sK  ment  charging  him  with  larceny  in  stealing  2076  lbs. 
be  paid  for       of  bristles  of  the  valuc  of  198^  the  goods  of  Henrjf 

them,  before       -n    i     ^  -ni 
they  are  taken   Robert  PlOW. 

from  the  aurt,       ^he  evidence  showed  that  Mr.  Flaw  was  a  mer^- 

and  tnen  cet* 

ing  them  from  chant,  and  was  possessed  of  four  casks  of  bristles  on 
^"t^iil^^^^he  Saturday  the  2d  of  January,  then  lying  at  Botolph 
pice,  will  ^     Wliarf,  Thames  Street. 

prisoner^never  The  prisoner  Came  that  day  to  Mr.  Flaw^s  count* 
don  to  pa"^ut  i^g-^^use  in  Fenchurch  Street,  and  represented  him- 
hadabmiio  self  as  a  drysalter,  living  at  No.  40.  Crispin  Street, 
todc^d'"    Spitalfields,  and  that  his  name  would  be  found  in  the 
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directory,   and  proposed  to  buy  the  four  casks  of     I830r. 
bristles,  and  pay  ready  money  on  delivert/j  and  was     ^  i^v"^ 
told  by  Spaeth,  Mr.  Plaw*s  clerk,  that  as  he  Was  a       q^  * 
stranger  he   could   not   have   them    on   any   other 
terms.    The  prisoner  said  he  wanted  to  send  two  of 
the  casks   immediately   to   Birmingham.     The   in- 
voice and  the  weighing  order  were  given  to  the 
prisoner,  and  the  delivery  order  was  sent  by  Brown, 
a  clerk  of  Mr.  Plaafs,  to  the  wharf,  which  he  brought 
back,  the  prisoner  not  having  paid  the  money. 

On  Monday  following  the  prisoner  came  again  to 
the  counting-house  between  12  and  1,  and  the  de^ 
livery  order  was  then  on  Mr.  Plow's  desk,  and  said 
he  would  pay  the  money  but  he  had  not  got  a  check ; 
he  was  told  by  the  clerk,  that  if  he  wished  to  pay  the 
money  he  had  no  objection  to  give  him  the  delivery 
order.  The  prisoner  went  away  with  the  order,  and 
the  clerk  followed  him  almost  immediately  to  the 
wharf,  and  found  the  prisoner  busy  unloading  them 
into  a  cart.  The  clerk  stopped  the  delivery  at  the 
wharf  about  1  o'clock;  but  in  consequence  of  what 
was  said  by  the  prisoner,  and  the  wharf  clerk  having 
mid  that  he  knew  the  prisoner,  and  he  had  had 
goods  delivered  to  him  in  the  regular  way  before,  no 
further  opposition  was  made.  The  clerk  told  the 
prisoner  that  the  reason  why  he  would  not  suffer 
him  to  take  the  goods  from  the  wharf  was,  that  the 
reference  the  prisoner  had  given  was  one  he  could 
not  trust;  and  he  consented  to  the  bristles  being 
taken  away,  upon  the  express  condition,  and  the 
-engagement  of  the  prisoner,  that  they  should  be  paid 
for  at  his  door  in  Crispin  Street,  before  they  were 
lodged  in  the  house.  Nobody  was  sent  by  Spaeth  to 
accompany  the  cart,  but  another  clerk  of  Plaw*s  was 
directed  to  be  at  the  prisoner's  door  a  little  before 
two  o'clock,  which  would  be  the  time  the  cart  would 

VOL.  I.  s 
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1830.      arrive,  for  the  purpose  of  receiving  payment  before 
the  goods  were  taken  from  the  cart.     That  clerk 
went  to  the  prisoner's  house,  No.  40.  Crispin  Street^ 
SpitalfieldSj  where  he  was  told  the  prisoner  was  not 
at  home,  and  after  waiting  at  the  door  till  past  three, 
he  came  back  without  seeing  the  prisoner,  the  cart, 
or  the  goods.    Cramp^  another  clerk,  was  sent  after- 
wards, and  returned  with  no  better  success.     It  was 
proved  by  Roach^  the  carman  who  drove  the  goods  in 
his  cart  from  the  wharf,  that  he  was  directed  by  the 
prisoner  to  drive  to  Spitaffields,  and  when  he  had  got 
as  far  as  Bishopsgate  Street  in  his  direct  way  to  SpitaU 
fields^  he  was  directed  by  the  prisoner  to  turn  down 
Wormwood  Street^  and  wait  at  the  comer  of  Broad 
Street^  where  in  a  few  minutes  another  cart  driven  by 
one  Harris  drew  up,  into  which  the  prisoner  directed 
him  to  put  the  four  casks  of  bristles  from  his  cart 
Roach  remonstrated,  but  the  prisoner  insisted  upon 
their  being  put  into  Harries  cart,  which  was  done, 
and  he  saw  Harris  drive  away  in  a  direction  towards 
Cheapside,  the  reverse  of  the  way  to  Spitaffields. 
Harris  proved  that  he  drove  the  four  casks  in  his 
cart  to  a  warehouse  in  Pancras  LanCj  quite  out  of 
the  way  of  Spitalfields,  by  the  direction  of  the  pri- 
soner, where  they  were  lodged  in  an  empty  warehouse 
having  the  name  of  Brown  upon  it.     The  prisoner 
directed  Harris  to  say  that  he  had  delivered  the  goods 
into  a  waggon  in  Smithfield.  A  clerk  of  Messrs.  Kent^ 
a  dealer  in  bristles  in  Fakon  Square,  proved  that  the 
.prisoner  called  the  next  morning  between  8  and  9f  to 
o£fer  the  four  casks  of  bristles  for  sale,  which  he  repre- 
sented he  had  taken  for  a  bad  debt:  being  desired 
to  call  again,  he  came  between  12  and  1 ;  and  Higgins 
(another  clerk  of  Messrs.  Kent^  went  with  him  to  Pan^ 
eras  Lane  to  inspect  the  four  casks  of  bristles.     The 
prisoner  wished  the  witness  would  speak  well  of  the 
bristles,  and  asked  what  he  thought  they  were  worth. 
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The  prisoner  said  his  reason  for  asking  the  ques-      1830. 
tion  was,  that  he  did  not  know  whether  they  were     ^  ip^rii— ^ 
worth  a  penny  per  pound  or  twenty   shillings  a      '^caal* 
pound.    At  this  time  the  prisoner  was  accompanied 
by  a  person  of  the  name  of  Brotvn,  who  told  the 
witness,  in  the  hearing  of  the  prisoner,  that  the  pri- 
soner had  taken  them  for  a  bad  debt,  and  it  was  all 
he  could  get  for  it :   he  has  never  seen  that  person 
since.    On  returning  to  Messrs.  Kent's  with   the 
prisoner,  an  officer  was  in  waiting  and  took    the 
prisoner  into  custody. 

It  was  contended  by  the  prisoner's  counsel,  that 
the  prosecutor's  clerk  having  permitted  the  prisoner 
to  take  possession  of  the  delivery  order^  there  was 
a  complete  transfer  of  the  property,  and  that  the  sub* 
sequent  conversion  was  a  mere  breach  of  contract 
and  no  felony. 

The  learned  Recorder  thought,  upon  the  evidence, 
it  was  a  mere  permission  to  enable  him  to  remove 
them  to  his  door  in  SpitalfieldSy  with  a  (ull  engagement 
on  the  part  of  the  prisoner  that  the  order  was  not  to 
operate  to  enable  him  to  put  them  within  his  own 
premises  till  the  money  was  paid ;  and  the  learned 
Recorder  put  it  to  the  Jury  th^t  if  they  believed 
there  never  was  any  hondjide  intention  to  buy,  but 
an  intention  to  get  the  goods  by  fraud  from  the  owner, 
that  then  they  should  find  the  prisoner  guilty ;  and 
on  their  pronouncing  the  verdict  of  guilty,  the  learned 
Recorder  asked  them  that  question,  and  they  declared 
that  they  were  of  opinion  that  the  prisoner  had  no  inten- 
tion to  buy,  but  to  get  them  by  fraud  t.from  the  owner. 

Upon  these  facts,  the  learned  Rbcoeder  submitted 
the  propriety  of  the  conviction  to  the  opinion  of  the 
Judges. 

This  case  was  argued  at  a  meeting  of  all  the 
Judges,  in  Hilary  Term  1«30. 

-      s  2 
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1890*  Adolphus,  for  the  prisoner :  Here  no  felony  was 

committed,  but  only  a  fraud.  In  this  case  the  pro- 
perty and  possession  of  the  goods  were  absolutely 
parted  with,  and  that  is  the  principle  to  be  extracted 
from  the  numerous  cases  on  the  subject.  It  is  to  be 
observed  that  the  clerk  had  the  absolute  control 
and  disposition  of  the  goods :  his  acts  therefore  bind 
the  master.  Now,  although  the  first  negotiation 
was  on  terms  of  ready  money  payment,  yet  that  ne- 
gotiation, which  was  on  a  Saturday ,  comes  to  nothing, 
and  on  the  Monday  the  bargain  is  completed ;  and  the 
question  is,  whedier  then  the  clerk  did  not  relax  his 
original  caution,  and  consent  to  the  deUvery  of  the 
goods  upon  the  fidth  and  credit  of  the  prisoner ;  and 
if  so,  it  is  no  felony.  That  he  did  so,  is  shown  by 
the  favourable  representation  of  the  prisoner  made 
by  the  wharf  clerk  :  until  then,  certainly,  he  refuses 
to  let  the  goods  go  j  but  on  that  representation  being 
made,  he  consents,  on  the  faith  of  the  promise  of  the 
prisoner  to  pay  at  two  o'clock,  to  his  having  the  entire 
possession  of  the  goods ;  and  if  this  be  so,  the  short* 
ness  of  the  period  of  credit  makes  no  difference : 
there  is  an  absolute  delivery  of  the  goods  and  trans- 
fer of  the  property,  as  much  as  if  the  credit  had  been 
for  12  months. 

Lord  Tenterdsn.  The  engagement  is  to  pay 
before  the  goods  are  delivered  at  his  house. 

That  is  so:  but  the  prisoner  is  given  the  entire 
control  and.  possession  of  the  goods,  no  person  is 
sent  with  him  on  the  part  of  the  owner,  and  it  rests 
entirely  on  his  faith  whether  he  take  them  into  his 
house  before  payment  or  not  The  learned  Coun- 
sel then  cited  Sharpless's  case,  1  Leach,  92*  Sempk*% 
case,  ib.  470.  Pearls  case,  ib.  212.  Parke's  case,  ib« 
614.    Res  v.  AdamSf  Russ.  &  Ry.  225. 

Cfiiltorif  who  was  to  have  argued  for  the  prosecution^ 
was  stopped  by  the  Lord  Chief  Justice. 
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The  Judges  were  unanimously  of  opinion  that  the      1830. 
felony  was  complete,  and  the  conviction  good,  the 
Jury  having  found  that  the  prisoner  never  meant  to 
buy,  but  to  defraud  the  owner,  (a) 

(a)  Jadaon*%  case,  supra,  119.     Longtireath*s  case,  137.      Muckhw'* 
case,  160.    CkanpbeWt  case,  179.   Gilberes  case,  185. 


THE  KING  against  RICHARD  HAMPTON.        igso- 

X  HE  prisoner  was  tried  before  Mr.  Baron  G  arrow,  Proof  that  the 
at  the  Spring  assizes,  in  the  year  1830,  at  Warwick.    ^^^'^^ 

The  indictment  charged  him  with  forging  a  promis-  note,  repre- 
sory  note,  dated  Tipton,  26th  of  April,  for  20/1,  pur-  m^S^Hv. 
porting  to  be  drawn  by  William  Holland,  payable  to  '»«:  at  a  parti- 
the  prisoner  or  his  order,  with  intent  to  defraud  Wil^^  Ld  m  a^pLti. 
Ham  Reeve.    Second  count,  for  uttering  the  same.       bu8ine!r%1th 

Reeve  proved  that  the  prisoner,  being  indebted  to  evidence  that 

•  •       /.  1 J       /v*       J  1  «       a1_  a.     •  A*        •      It  is  not  that 

him  for  com  sold,  oliered  him  the  note  m  question  in  person's  note, 
payment ;  and,  on  his  objecting  to  take  it,  and  insist-  "  sufficient  to 
ing  he  was  entitled  to  ready  money,  the  prisoner  told  gery;  espe- 
him  he  need  not  be  afraid,  for  it  was  drawn  by  Wil^  ^nw  te 
Uam  Holland,  who  kept  the  BulPs  Head  at  Tipton,  the  payee  of 

'  the  note*  And 

who  was  a  respectable  man,  and  it  would  be  regularly  proof  that 
paid.     The  witness  continued:  "  I  said  that  might  JSSJ^ 
be  an  inducement,  and  took  it,  which  I  should  not  of  that  name, 
have  done  if  I  had  not  known  him  to  be  respectable.''  ibe  of  i^ 
The  note  was  dishonoured,  and  the  prisoner,  on  being  ^^tV^^ 
informed  by  the  prosecutor  that  HoUand  said  he  knew  sary  for  the 
nothing  of  the  note,  said,  «  Does  not  he  ?  I  will  let  JKlf!^^'' 
him  see  that''  not  that  pcr- 

WilUam  Holland  proved  that  he  kept  the  BulPs  sons  o  . 
Head  at  Tipton;  that  the  note  was  not  made  by  him, 
or  by  his  order,  or  with  his  knowiedge^    There  was 
no.  other  publican  of  his  name  at  Tipton;  but  there 

s  S 
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1830.  ^  A  gentleman  of  the  name  of  WilUam  Holland  living 
there  on  his  means,  who,  for  distinction,  is  called 
Gentleman  Holland. 

Upon  this  evidence,  it  was  contended  by  Mr.  Hillf 
for  the  prisoner,  that  he  must  be  acquitted,  his  objec- 
tions being,  in  substance :  1st,  That  there  was  no  evi» 
dence  of  the  note  being  forged ;  the  description  pf 
the  maker  applied  as  exactly  to  the  second  as  to  the 
first  William  Holland.  No  evidence,  therefore,  of 
falsehood  in  the  instalment  itself. 

2d.  No  evidence  that,  at  the  time  of  uttering,  the 
prisoner  knew  WiUiam  Holland,  of  the  BulFs  Head^ 
not  to  be  the  maker  of  the  note. 

3d.  But  supposing  him  to  have  had  such  know- 
ledge, verbal  misrepresentation  does  not  amount  to 
forgery. 

4th.  And,  even  supposing  such  misrepresentation 
could  amount  to  a  forgery,  that  is  not  the  offence  of 
which  he  is  convicted ;  but  of  uttering  the  note,  know- 
ing it  to  be  forged,  which  implies*  a  previous  act  of 
forgery.  If,  therefore,  the  forgery  was  not  consum- 
mated until  the  representation  was  made,  the  ofifence 
of  uttering  (which  must  be  subsequent)  was  never 
committed. 

The  learned  Judge  left  the  case  to  the  Jury,  who 
found  the  prisoner  guilty-  of  uttering  the  note,  know- 
ing it  to  be  forged ;  and,  in  answer  to  a  question  from 
the  learned  Judge,  they  said  they  were  satisfied  that^ 
when  the  prisoner  represented  it  to  be  the  note  of 
fFittiam  Holland^  of  the  BulTs  Headj  he  knew  it  was 
not  his  note. 

The  learned  Judge  respited  the  judgment,  in  order 
that  the  case  might  be  submitted  to  the  Judges. 

Tlie  authorities  on  which  the  prisoner's  coun^ 
principally  relied  were.  Rex  v.  Kecey,  1  Leach,  229.f 
9  East,  P.  C.  856. ;    Parke   and    Brawn^s  Case, 
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2  Leach,  775.,  2  East,  P.  C.  963. ;    Bex  v.  Wehh,      1880. 
1  Russ.  &  Ry.  405.,  3  Brod.  &  Bingham,  228.  S.  C. ;     *  ■  y     ' 
Rex  V.  WattSj  1  Russ.  &  Ry.  436.,  3  Brod.  &  Bingham,        casc. 
197.  S.  C,  6  B.  Moore,  442.,  9  Price,  620. 

This  case  was  considered  at  a  meeting  of  all  the 
Judges,  in  Easter  Term  1830  ;  and  they  held  that, 
as  the  prisoner  had  stated  that  William  Holland^  of 
the  BulFs  Head,  was  the  maker,  and,  from  being 
payee  of  the  note,  he  must  have  known  the  particulars^ 
it  was  sufficient  for  the  prosecutor  to  show  it  was 
not  the  note  of  that  WiUiam  Holland;  and  it  lay  on 
the  prisoner  to  prove  it  the  genuine  note  of  another 
William  Holland^  if  it  were  so. 


REX  V.  MARY  MESSINGHAM,  i830. 

AND  JOHN  MESSINGHAM.  v— ,— ^ 

Xhe  two  prisoners  were  convicted  before  Mr.  Jus-  if  two  are 
TicE  BosANQUET,  at  the  Spring  assizes,  in  the  year  ty^ISh  it^v- 
1830,  at  Winchester,  upon  a  loint  indictment,  which  "« stolen 

'     r  J  ^  goods,  a  joint 

charged  that  they.  Maty   Messingham    and    John  actof  reodv- 
Messingham,  50  pounds  weight  of  pork,  of  the  value  '^^f  ^f 
of  20^.,  of  the  goods  and  chattels  of  John  Fisher,  then  that  one  re- 
lately  before  feloniously  stolen,  taken,  and  carried  absence  of  the 
away  by  some  evil-disposed  person,  to  the  jurors  ^^^^^^^^ 
aforesaid  as  yet  unknown,  of  the  said  evil-disposed  vered  to  him, 
person  feloniously  did  receive,  they  the  said  Martf  suc^ver^ 
Messingham  and  John  Messingham,  well  knowing  the  cmen  are  all 
goods  and  chattels  aforesaid  to  have  been  so  as  afore-  ^^^  and  dl 
said  feloniously  stolen,  taken,  and  carried  away.  ^'*^^*' 

It  was  proved  by  satisfactory 'evidence,  that  the  Whether,  up- 
meat  was  the  property  of  John  Fisher;  that  it  had  ^^^m 

T.  Sy  the  re- 
coying  from  T.  S,  must  be  proved,  the  statute  making  it  criminal  to  receive,  without  re- 
gard to  the  person  from  whom  received. 
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18S0.      been  Stolen  from  him  by  some  person  unknown ;  and 

v.wy  /    that  both  the  prisoners  knew  it  to  have  been  stolm. 

^■qJJ^^*^^  The  meat  was  found  in  the  pantry  of  a  cottage  b^ 

longing  to  Mary  Messingham^  in  which  John  Me$^ 
singham  her  son,  and  his  children,  lived  with  her. 
Mary  Messingham  had  the  key  of  the  pantry  at  the 
time  the  meat  was  found. 

The  voluntary  statements  of  both  prisoners,  made 
before  a  magistrate,  were  put  in  evidence.  John  Mes^ 
singham^  in  his  statement,  said :  <<  On  last  Saturday 
aHemoon,  a  man  came  to  me  as  1  was  at  work  at 
Headley^  and  asked  if  my  mother  was  at  home :  I 
said.  No.  He  said,  '  Be  so  good  as  to  take  this  bag 
home,  and  leave  what  is  in  it  till  I  call  for  it ;  and  you 
may  let  me  have  the  bag  again  if  you  will.'  I  asked 
the  man  his  name,  and  he  says,  '  If  you  don't  know 
me,  Johfif  your  mother  do ;  I  shall  see  you  again 
presently.'.  I  then  took  the  bag  in-doors,  and  took 
out  several  pieces  of  hog  meat,  and  laid  it  on  the  stool 
in  the  pantry ;  and  took  the  bag  and  the  cloth  that 
the  meat  was  wrapped  up  in,  and  returned  it  to  the 
man  again,  who  was  at  the  garden  gate.  In  the  even- 
ing, when  I  saw  my  mother,  in  whose  house  I  live, 
she  asked  me  who  brought  that  here ;  I  said  I  brought 
it  in ;  a  man  gave  it  me  that  said  he  knowed  you,  and 
he  said  he  would  call  again." 

Mary  Messingham^  in  her  statement,  said  that  the 

meat  found  in  her  house  was  her  son's  meat ;  that  he 

iMHOUght  it  in-doors  on  Saturday ;  and  that  she,  Mary 

[\  Messingham^  salted  it,  and  sprinkled  all  the  salt  she 

had  over  it 

Both  prisoners  having  been  found  guilty,  Mary 
Messingham  was  sentenced  to  be  imprisoned  for  12 
months,  and  John  Messingham  to  be  transported  £ar 
14  years. 

It  was  objected^  at  the  trial,  that  Mary  Mesdngr 
ham  could  not  be  legally  convicted,  jointly  with  John 
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Messinghanif  upon  this  indictment :  first,  because  the      1830. 

ofience  of  John  Messmgham  was  complete  before  ^<"— v— -^^ 

Mary  Messmgham  took  any  part  in  the  transaction ;  "^I^^  * 
and,  secondly,  because  she  did  not  receive  the  meat 
of  an  unknown  thief,  as  alleged  in  the  indictment, 
but  of  her  son. 

The  question  for  the  opinion  of  the  Judges  was, 
whether  Mary  Messingham  was  properly  convicted. 

This  case  was  considered  at  a  meeting  of  all  the 
Judges  (except  Park  J.)  in  Easter  Term  1830 ;  and 
they  were  unanimous  that,  on  the  joint  charge,  it  was 
necessary  to  prove  a  joint  receipt ;  and  as  the  mother 
was  absent  when  the  son  received,  it  was  a  separate 
receipt  by  him. 


REX  V.  WILLIAM  NETTLETON,  i830. 

X  HE  prisoner  was  tried  and  convicted  before  New-  Embezzie- 
MAN  Knowlys,  Esquire,  the  Recorder,  at  the  April  X^iJ^„S 
Old  Bailey  sessions  in  the  year  1830,  on  an  indict-  clerk  nor  ser- 
ment  for  feloniously  embezzling  and  stealing  the  sum  ^^^^'^und!^^ 
of  \5l  The  indictment  was  framed  on  the  7  &  8G.4-  ^«  control  of 

the  person  by 

C.9Q.  sA7*9  which  enacts  that  if  any  clerk  or  servant,  whom  he  is,  m 
or  any  person  employed  for  the  purpose,  or  in  the  ft^'^^oniy'  re- 
capacity  of  a  clerk  or  servant,  shall,  by  virtue  of  such  quested  to  re- 

m  ^  .  ^i«^i--  •  ccive  money,  is 

employment,  receive  or  take  into  his  {Possession  any  not  punishable 
chattel,  money,  or  valuable  security,  for  or  in  the  name  ^^/^* 
or  on  the  account  of  his  master,  and  shall  fraudulendy  «.  49. ;  he  doe* 
embezzle  the  same,  or  any  part  thereof,  such  offender  withblthe  de- 
shall  be  deemed  to  have  feloniously  stolen  the  same  ^nption  of 

''  clerk  or  ser- 

firom  his  master,  although  such  chattel,  money,  or  se-  vant^oraper- 
curity  was  not  received  into  the  possession  of  such  fo°thepuroc»e 
master,  otherwise  than  by  the  actual  possession  of  his  of,  or  in  the 
derk,  servant,  or  other  person  so  employed.  dST^^  * 

servant. 
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1830.  I'he  first  count  chai^ged  that,  on  the  20th  Jufy^  at  the 

parish  of  St.  Bridget ^  alias  St.  Bride%  prisoner  was 
servant  to  John  Blades,  (since  deceased) ;  and  did,  by 
virtue  of  his  employment  as  such  servant,  receive  and 
take  into  his  possession  the  sum  of  15/.  in  money,  for  and 
on  the  account  of  the  said  John  Blades,  his  said  master; 
and  afterwards,  on  the  same,  &c.,  at,  &c.,  fraudulently 
and  feloniously  did  embezzle  the  same  ;  and  that  he, 
in  manner  and  form  aforesaid,  feloniously  did  steal, 
take,  and  carry  away  from  the  said  John  Blades  the 
said  sum  of  15L  of  the  monies  of  the  said  John  Blades, 
master  of  the  said  William  Nettleton,  for  whose  use 
and  on  whose  account  the  same  monies  were  delivered 
to  and  taken  into  the  possession  of  the  said  WilUam 
Netlleton,  he  being  such  servant  as  aforesaid,  against 
the  statute,  &c.-      ^^ 

The  second  count  charged  that  he,  on  same,  &&, 
at,  &c.,  being  employed  by  said  John  Blades  (since 
deceased)  for  the  purpose  of  receiving  money,  to  wit, 
the  sum  of  15/.  for  him  the  said  John  Blades,  did  then 
and  there,  by  virtue  of  such  employment,  receive  and 
take  into  his  possession  the  sum  of  15U  in  money,  for 
and  on  account  of  the  said  John  Blades,  his  said  mas- 
ter; and  afterwards,  on  the  same  day,  &c.,  fraudulently 
and  feloniously  did  embezzle  the  said  last-mentioned 
sum  of  money;  and  that  he,  in  manner  and  form 
aforesaid,  feloniously  did  steal,  take,  and  carry  away 
from  the  ,said  JoJrn  Blades  the  said  last-mentioned 
sum  of  151.  of  the  monies  of  the  said  John  Blades, 
the  master  of  the  said  William  Nettleton  as  aforesaid, 
against  the  statute,  &c.  Third  and  fourth  counts, 
like  first  and  second,  stating  the  prisoner  to  be  tlie 
servant  of  Blades  and  others. 

The  receipt  of  the  money  by  the  prisoner,  and  his 
converting  it  to  his  own  use,  were  most  fully  and 
clearly  proved.     Upon  the  evidence,  it  appeared  that 
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the  prisoner  was  the  schoolmaster  of  a  charity-school      1830. 
in  the  parish  of  St.  Bride^  supported  by  voluntary     ^-i -— ^^ 
contributions.    The  appointment  of  the  prisoner,  and     "^SwT^^  * 
the  iiinds  of  the  charity,  were  vested  in  the  power 
and  control  of  a  committee,  and  Mr.  John  Blades 
was  the  treasurer,  and  a  member  of  the  committee. 
There  was  a  collector  appointed  to  receive  the  several 
subscriptions  of  the  several  contributors  to  the  cha- 
rify,  who  was  paid  by  a  commission,  upon  the  total 
sum  collected.    The  sole  duty  of  the  prisoner  was 
confined  to  the  instruction  of  the  charity-children ; 
and  he  had  never,  in  any  instance,  been  either  em- 
ployed or  requested  to  receive  any  of  the  contri- 
butions, and  never  did  apply  for  or  receive  any  but  in 
this  single  instance;  and  was  not  to  have  any  the 
least  emolument  from  this  single  act  of  receipt  of 
money ;  nor  was  it  the  least  part  of  the  duty  of  his 
office  as  schoolmaster. 

The  151.  in  question  was  a  voluntary  contribution 
from  some  charitable  fund  in  the  possession  of  the 
Ironmongers'  Company,  applicable  to  any  object  they 
might  approve  of^  not  limited  to  this  charity  of  St. 
Bride* ^  Mr.  Blades  had,  for  two  or  three  years  before, 
personally  received  this  money  from  the  Ironmongers' 
Company,  and  that  was  with  a  view  to  prevent  any 
diminution  of  the  sum  by  the  amount  of  the  commis- 
sion to  the  regular  collector  of  the  charity,  appointed 
by  the  committee,  if  it  had  been  received  by  his 
hands.  At  the  time  the  money  in  question  was  re- 
ceived, Mr.  Blades  was  confined  to  his  bed,  at  some 
short  distance  from  town ;  and  had  left,  at  his  house 
of  business  on  Ludgate  Hilly  a  written  direction  for 
the  prisoner  to  go  to  Ironmonger^  Hall  to  receive 
the  money.  The  direction  was  his  individual  direc- 
tion, not  an  order  from  the  committee  for  the  ma- 
nagement of  the  funds  and  business  of  the  charity. 


I 
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1830.      ^r*  Blades  had  many  servants  in  his  business,  whom 
v-*v— -/     he  might  have  commanded  to  have  performed  tins 
Qiilc!^**  *  act ;  but  the  prisoner  never  stood  in  the  relation  of 
clerk  or  servant  to  Mr.  Blades^  unless  this  single  act 
can  be  legally  considered  as  having  created  the  rela- 
tion of  master  and  servant  between  them. 

The  learned  Recorder  directed  the  jury  to  find 
the  prisoner  guilty,  if  they  were  satisfied  that  he  had 
received  the  money,  and  had  not  paid  it  over  to 
Mr.  Blades:  but  he  had  great  doubt  whether,  upon 
the  facts,  the  case  came  within  the  statute,  the  receipt 
of  the  money  not  being  any  part  of  the  prisoner's 
duty  in  his  ofiice  of  schoolmaster  to  the  charity,  or  in 
any  relation  of  service  in  which  he  then  or  at  any  time 
before  had  stood  with  respect  to  Mr.  Blades^  there 
being  no  remuneration  contracted  for,  or  expected, 
or  promised  to  the  prisoner  for  the  act  of  receiving 
the  money,  and,  it  appeared  to  the  learned  Re- 
corder upon  the  evidence,  that  the  prisoner  was 
perfectly  free  to  have  refused  to  receive  the  money, 
without  any  violation  of  duty  either  to  Mr.  Blades  or 
tlie  committee  of  management  of  the  funds  of  the 
charity ;  upon  these  grounds  the  learned  Recorder 
submitted  the  case  to  the  consideration  of  the 
Judges. 

At  a  meeting  of  all  the  Judges  (except  Park 
and  Parke  Js.,  and  Garrow  B.),  in  Easter  Term 
1830,  this  case  was  considered,  and  the  Judges  held 
unanimously  that  the  conviction  was  wrong,  inasmuch 
as  the  prisoner  did  not  stand  in  such  a  relation  te 
the  treasurer  or  the  committee  as  to  bring  him  within 
the  act  (a) 


{a)  BurtoH*9  case,  supniy  837. 
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REX  V.  WILLIAM  PHILP.  1830. 

The  prisoner  was  tried  before  Mr.  Justice  Gaselee,  The  vendee  of 
at  the  Spring  assizes  for  the  county  of  Cornwall^  in  ghj^^aj"  ^ 
the  year  1 830,  on  an  indictment  which  charged  him  deemed  com- 
with  unlawfully,  maliciously,  and  feloniously  setting  Cwnerlfa 
fire  to  a  certain  vessel  called  the  Jane,  being  the  pro-  ^^u'^r^L'^® 
perty  of  the  prisoner  and  of  Nicholas  GrenfeU  and  him,  as  the 
JK.  JEddt/,  with  intent  thereby  to  prejudice  said  Gren-  ^c^Aio.f'si. 
Jell  and  Eddy,  being  part  owners  of  the  said  vessel,  requires,  is 
There  were  other  counts  only  stating  GrenfeU  and  proj^  book 
Eddy  to  be  part  owners,  and  not  taking  notice  of  f^  "^^do« 
the  interest  of  the  prisoner.  not  express  in 

There  was  another  set  of  counts  charging  the  in-  biiUfS'ewa* 

produced, 
because  it  would  be  against  the  duty  of  the  officer  to  make  the  entry  except  on  such 
production.    The  givine  a  date,  which  has  nothing  to  apply  to  but  the  production  of 
the  bill  of  sale,  will  imply  it. 

Two  or  more  persons  may  hold  shares  of  a  ship  jointly. 

If  the  thing  attempted  would,  if  successful,  have  prejudiced  any  of  the  part  owners,  it 
shall  be  intended  that  such  prejudice  was  meant 

The  destruction  of  a  v^sel  by  a  part  owner  si 
owners,  though  he  has  insured  the  whole  ship,  and  promised  that  the  other  part  owners 


The  destruction  of  a  vessiel  by  a  part  owner  shows  an  intent  to  prejudice  the  other  part 
vners,  though  he  has  insured 
shall  have  the  benefit  thereof. 

VOL.  I. 
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1830.  tent  to  be  to  prejudice  Samuel  Marshal  and  others, 
^  'v  ■■'^  who  had  severally  underwritten  a  certain  policy  of 
Ca«e.  "  insurance  on  the  vessel.  The  latter  set  of  counts 
failed  for  want  of  shewing  that  the  persons  who 
actually  signed  the  policy  on  behalf  of  and  who 
were  respectively  the  clerks  of  the  underwriters,  had 
sufficient  authority  to  do  so. 

But  the  prisoner  was  convicted  on  the  first  set  of 
counts,  subject  to  the  following  questions,  which  the 
learned  Jvdgie,  reserved  for  the  opinion  of  the 
Judges. 

1st,  Whether  the  ownership  of  Grenfell  and  Eddy 
was  sufficiently  proved  ? 

2dly,  Whether  the  intent  to  prejudice  the  owners 
was  made  out?  On  the  first  point  evidence  was 
ofiered  of  the  declaration  of  the  prisoner,  who  was 
captain  and  part  owner,  that  Greri/ell  and  Eddy  were 
the  other  part  owners. 

But  this  being  objected  to  on  the  part  of  the  pri- 
soner, the  evidence  was  for  the  present  postponed, 
and  the  prosecutors  gave  in  evidence  a  bill  of  sale, 
dated  the  7  th  of  August  1829,  from  the  prisoner, 
who  was  then  the  sole  owner,  to  Grenfell  and  Eddy^ 
of  IJ  parts  of  the  vessel. 

They  also  produced  the  following  entry  in  the 
book  of  registry  of  the  vessel,  pursuant  to  the  6  G.  4. 
<r,110.  ^.37. 

"Custom-house,  Padsiow^  11  th  August  1829. 
"  William  Philp  of  Padstow^  in  the  county  of 
Cornwall^  mariner,  hath  sold  by  bill  of  sale,  dated 
the  7th  of  August  1829,  tt  shares  to  Nicholas  Gren- 
Jell  the  elder,  of  St.  Just,  in  the  county  of  Cornwall^ 
mine  agent,  and  Richard  Eddy  of  Penzance,  in  the 
same  county,  merchant 

"  Edward  Edwards,  collector. 
"  John  Phillips,  comptroller." 
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An  indorsement  in  the  like  terms  was  made  on      1830. 
the  certificate  of  registry.  p^^  '^^^ 

It  was  then  contended,  by  the  counsel  for  the  pri-        Case, 
soner,  that  the  bill  of  sale  was  not  valid,  inasmuch 
as  the  thirty-seventh  section  of  the  act  requires  the 
entry  to  contain  not  only  the  date  of  the  bill  of  sale, 
but  of  the  production  of  it. 

A  subsequent  entry  of  mortgage  of  the  prisoner's 
shares,  after  the  date  of  the  mortgage  deed,  added 
the  words  "  now  produced.** 

The  learned  Judge  consulted  Mr.  Justice  Bosan- 
<IUET  on  the  objection,  and  they  rather  thought  that 
the  date  of  the  llth  of  August  1829f  in  the  com- 
mencement of  the  entry,  might  be  considered  as  the 
date  of  the  production,  particularly  as  it  exactly 
complied  with  the  form  given  in  the  act ;  but  if  not 
so,  the  learned  Judges  doubted  whether  the  statement 
of  the  prisoner  as  to  who  were  the  owners  would 
cure  the  objection,  as  though  it  was  prima  facie  evi- 
dence of  the  ownership,  it  might  be  a  question  whe- 
ther it  would  not  be  done  away  with  if  it  was  shewn 
that  the  provisions  of  the  act  for  making  the  bill  of 
sale  valid  had  not  been  complied  with. 

The  learned  Judge  then  received  the  evidence 
before  offered  and  postponed,  of  the  prisoner's  de- 
claration as  to  the  co-owners,  and  reserved  the 
point. 

Upon  the  second  objection  there  was  no  evidence 
of  malice  against  the  other  owners. 

The  insurance  was,  at  the  least,  to  the  full  value  of 
the  ship ;  and  although  made  before  the  transfer  of 
the  shares  to  the  prosecutors,  it  was  verbally  agreed 
that  they  were  to  have  the  benefit  of  it,  and  it  was 
therefore  contended,  there  could  be  no  intent  to  pre- 
judice them. 

The  learned  Judge  thought  it  right,  however,  to 
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1830.       leave  the  question  to  the  jury,  upon  the  ground  that 
^rp'"^     the  prisoner  must  be  understood  to  intend  what  was 

Phi  I  PS 

Case.  the  natural  consequence  of  the  act,  and  that  the 
setting  fire  to  the  ship  by  the  person  by  whom  and 
for  whose  benefit  the  insurance  was  originally  made, 
and  in  whose  name  any  suit  must  be  brought  to  re- 
cover the  amount,  might  vitiate  the  insurance,  re- 
serving that  question  also  for  the   opinion  of  the 

JUDOES. 

This   case  was  argued  at  a  meeting  of  all  the 
Judges  in  Easter  term  1830. 

Moody  for  the  prisoner. 

The  first  objection  to  this  conviction  is  one  which 
was  not  made  at  the  trial,  but  as  it  appears  ou  the 
statement  of  the  case,  the  prisoner  is  entitled  to  the 
benefit  of  it.  Two  persons  cannot  be  owners  of  fi  of 
a  ship  ;  the  shares  held  by  each  not  being  specified 
under  ^.32.  of  6  G.  4.  c.  110.  That  section  enacts, 
"  that  the  property  in  every  ship  or  vessel,  of  which 
there  are  more  than  one  owner,  shall  be  taken  and 
considered  to  be  divided  in  sixty-four  parts  or  shares, 
and  the  proportion  held  by  each  owner  shall  be  de- 
scribed in  the  registry  as  being  a  certain  number  of 
sixty-fourth  parts  or  shares  ;  and  that  no  person  shall 
be  entitled  to  be  registered  as  an  owner  of  any  ship 
or  vessel,  in  respect  of  any  proportion  of  such  ship 
or  vessel,  wiiich  shall  not  be  an  iiiitegral  sixty-fourth 
part  or  share  of  the  same  ;  and  upon  the  first  registry 
of  any  ship  or  vessel  the  owner  or  owners  who  shall 
take  and  subscribe  the  oath  required  by  this  act 
before  registry  be  made  shall  also  declare  upon  oath 
the  number  of  such  parts  or  shares  then  held  by  each 
owner,  and  the  same  shall  be  so  registered  accord- 
ingly :  provided  always,  that  if  it  shall  at  any  time 
happen  that  the  property  of  any  owner  or  owners  in 
any  ship  or  vessel  cannot  be  reduced  by  divisions 
into  any  number  of  integral   sixty-fourth   parts  or 
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shares,  it  shall  and  may  be  lawful  for  the  owner  or  18S0. 
owners  of  such  fractional  parts  as  shall  be  over  and  '  -  -' 
above  such  number  of  integral  sixty- fourth  parts  or  Case, 
shares,  into  which,  such  property  in  any  ship  or  vessel 
can  be  reduced  by  division,  to  transfer  the  same  one 
to  another,  or  jointly  to  any  new  owner,  by  memo- 
randum upon  their  respective  bills  of  sale,  or  by  fresh 
biU  of  sale,  without  such  transfer  being  liable  to  any 
stamp  duty :  provided  also,  that  the  right  of  such 
owner  or  owners  to  such  fractional  parts  shall  npt  be 
effected  by  reason  of  the  same  not  having  been  re- 
gistered: provided  also,  that  it  shall  be  lawful  for 
any  number  of  such  owners  named  and  described  in 
such  registry,  being  partners  in  any  copartnership 
actually  carrying  on  trade  in  any  part  of  his  Majesty's 
dominions,  to  hold  any  ship  or  vessel,  or  any  share  or 
shares  of  any  ship  or  vessel,  in  the  name  of  such 
house  or  copartnership  as  joint  owners  thereof,  with- 
out distinguishing  the  proportionate  interest  of  each 
of  such  owners  ;  and  that  such  ship  or  vessel,  or  the 
share  or  shares  thereof  so  held  in  copartnership,  shall 
be  deemed  and  taken  to  be  partnership  property  to 
all  intents  and  purposes,  and  shall  be  governed  by  the 
same  rules  both  in  law  and  equity  as  relate  to  and 
govern  all  other  partnership  property  in  any  other 
goods,  chattels,  and  effects  whatsoever.** 

And  by  the  thirty-third  section  it  is  further  enacted, 
"  that  no  greater  number  than  thirty-two  persons  shall 
be  entitled  to  be  legal  owners  at  one  and  the  same 
time  of  any  ship  or  vessel  as  tenants  in  common,  or  to 
be  registered  as  such,** 

The  provision  in  the  thirty-second  section  relating 
to  other  fractional  parts  than  sixty-fourths  applies 
only  to  existing  shares,  and  is  so  treated  in  Abbott  on 
Shipping,  p.  33.  The  latter  part  of  the  section  pro- 
vides that  partners  in  trade  may  be  joint  owners  with- 
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1 830.       out  distinguishing  the  proportionate  interest  of  each 
^p  '  - '     partner ;    that  provision  shews  that   other  persons 
Case.        than  partners  in  trade  cannot  legally  hold,  as  joint 
owners,  any  share  or  shares,  but  that  each  must  have 
a  specified  sixty-fourth,  or  number  of  sixty-fourth 
shares.     Abbott  on  Shipping,  34.     If  Grenfell  and 
Eddy  were  partners  in  trade,  it  lay  on  the  prosecutor 
to  shew  it ;  but  here  the  description  in  the  registry 
shews  them  not  to  be  partners. 
*  2dly,  The  transfer  is  not  valid  to  pass  the  property 
by  reason  of  the  omission  of  the  date  and  facts  of 
production.     The  thirty-first  section  makes  a  bill  of 
sale  essential  to  the  validity  of  a  transfer  of  a  ship  or 
share  of  a  ship.     The  thirty-seventh  section  enacts, 
"  that  no  bill  of  sale,  or  other  instrument,  shall  be  valid 
and  effectual  to  pass  property  in  any  ship  or  vessel, 
or  in  any  share  thereof,  or  for  any  other  purpose, 
until  such  bill  of  sale,  or  other  instrument  in  writing, 
shall  have  been  produced  to  the  collector  and  comp- 
troller of  the  port  at  which  such  ship  or  vessel  is 
registered,  or  to  the  collector  and  comptroller  of  any 
other  port  at  which  she  is  about  to  be  registered  de 
novo,  as  the  case  may  be,  nor  until  such  collector  and 
comptroller  respectively  shall  have  entered  in  the 
book  of  registry,  or  in  the  book  of  intended  registry 
of  such  ship  or  vessel,  as  the  case  may  be,  and  which 
they  are  respectively  hereby  required  to  do  upon  the 
production  of  the  bill  of  sale  or  other  instrument  for 
that  purpose,  the  name,  residence,  and  description  of 
the  vendor  or  mortgagor,  of  each  vendor  or  mort- 
gagor if  more  than  one,  the  number  of  shares  trans- 
ferred, the  name,  residence,  and  description  of  the 
purchaser  or  moitgagee,  or  of  each  purchaser  or  mort- 
gagee if  more  than  one,  and  the  date  of  the  bill  of  sale 
or  other  instrument,  and  of  the  production  of  it" 
The  shipping  acts  have  always  been  construed 
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Strictly,  so  as  to  prevent  the  wholesome  provisions  of     1830. 
the  law  from   being  evaded.      Per  Lord  Kenyon,     '^  "  -  * 
Rolkston  v.  Hibbertf  3  T.  R.  112.     Here  the  words        Case, 
are  express  and  positive,  that  no  bill  of  sale  shall  be 
valid  and  effectual  for  any  purpose  until  the  forms 
have  been  complied  with.     The  date  given  here  only 
applies  to  the  time  of  the  writing.     There  is  no  as- 
sertion even  of  any  production  of  the  bill  of  sale,  nor 
any  proof  of  it  ever  having  been  produced.    The  form 
given  in  the  same  section  of  indorsement  on  the  cer- 
tificate gives  port  and  date  ;  which  date  must  apply 
to  both  the  time  of  making  the  indorsement  and  of 
the  production  of  the  certificate  on  which  it  is  in- 
dorsed.    But  here  the  bill  of  sale  may  be  produced  at 
one  time  and  the  entry  made  at  another,  or  even  made 
from  the  description  and  statement  of  the  party,  with- 
out any  production  of  it  at  all;  and  this  is  not  a  mere 
omission  of  the  officer  of  some  act  over  which  the 
party  interested  has  no  control,  because  it  was  the 
duty  and  interest  of  the  party  producing  the  bill  of 
sale  and  requiring  the  entry  to  see  that  it  was  cor- 
rectly made.     If  either  of  these  objections  be  well 
founded,  the  declarations  of  the  prisoner  will  not  re- 
move them.     In  general,  a  prisoner  will  not  be  con- 
cluded by  any  admission,  when  it  appears  that  the 
matters  admitted  were  void  in  point  of  law,  as  in  the 
case  of  bigamy,  when  it  turned  out  that  the  first  mar- 
riage, which   a  prisoner  had  admitted,  was  void  for 
want  of  consent  of  the  guardian  of  the  woman,  the 
prisoner  was  acquitted,  3  Starkie  on  £v.  p.  1187- 

ddly.  It  is  no  offence  within  the  statute  for  an  owner 
or  part  owner  to  set  fire  to  his  own  ship.  Arson  is  an 
offence  against  property,  and  at  common  law  it  is  de- 
fined to  be  the  malicious  and  voluntary  burning  the 
house  qf  another  J  2  East,  P.  C.  1015. ;  and  there  are 
several  cases  of  acquittal,  on  the  ground  of  the  party 
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1830.      being  in  possession  of  the  house,  2  East,  P.  C.  1023. 

'j^' '"^'  In  that  learned  treatise,  ship-burning  is  placed  under 
Case.  the  same  class,  of  malicious  mischief  to  the  property 
of  others,  and  there  were  statutes  making  capital 
certain  injuries  to  ships  committed  by  the  owner, 
2  East,  P.  C.  1097« ;  but  in  those  acts  the  owners 
are  expressly  named.  The  7  &  8  G.  4.  r.  30,  s.  9.  has 
general  words ;  but  as  criminal  statutes  are  to  be  con- 
strued strictly,  those  words  ought  not  to  be  held 
to  include  the  owners.  In  Res  v.  Elizabeth  Marchj 
suprOf  182.,  the  wife  was  held  not  within  7  &  8  &•  4. 
C.30.  S.2.,  for  setting  fire  to  her  husband's  house,  on 
the  ground  of  its  being  his  property. 

4thly,  Here  is  no  proof  of  malice.  There  was  no 
legal  proof  of  any  insurance,  and  the  prisoner  is  ac- 
quitted on  those  counts ;  and  the  statements  of  the 
insurance  in  this  case  is  accompanied  with  the  fact, 
that  it  was  not  under  the  value.  The  prisoner  can- 
not be  intended  to  mean  malice  to  his  part  owners  in 
an  act  which  is  equally  injurious  to  himself;  and 
unless  he  be  presumed  to  have  intended  injury  to 
himself^  he  cannot  be  presumed  to  have  intended  it  to 
them.  The  twenty-fifth  section  of  7  &  8  G.  4.  c.  30. 
does  not  supply  the  deficiency  of  proof  of  malice : 
that  section  was  meant  to  apply  to  malicious  injuries 

to  animals,  and  is  so  construed  in  2  Russ.  484. 
Praed  for  the  prosecution. 

As  to  the  first  objection,  it  is  expressly  provided 

by  the  thirty-second  section  of  6G.  4.  r.  110.  that 

partners  in  any  house  or  copartnership  may  hold  any 

number  of  shares  in  any  ship  as  joint  owners  thereof^ 

without  distinguishing  the  proportionate  interest  of 

each  of  such  owners.     It  does  not  appear  on  the 

case,  nor  did  it  appear  in  evidence  on  the  trial  (where 

the  point  was  not  raised),  that  Grenfell  and  Eddi^ 

were  not  partners  in  trade  within  the  meaning  of  the 
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section.    The  descriptions  given  of  them  in  the  re-      1830. 
gistry  (the  one  being  called  a  mine-agent,  and  the     ^  ^  -  ,'  ^ 
other  a  merchant,)  are  by  no  means  sufficient  to       Case, 
establish  that  point,  and  especially  in  the  present 
stage.     If  the  objection  had  been  made  at  the  trial, 
it  might  have  been  proved  that  they  were  partners ; 
at  all  events  the  contrary  is  not  apparent  now.   They 
may  therefore  be  jointly  interested  in  a  of  this  ship. 
The  point  itself  is  not  one  which  was  reserved  by 
the  learned  Judge. 

As  to  the  second  objection,  it  would  certainly  be 
too  much  to  insist  upon  the  declaration  of  the  pri- 
soner, shewing  who  were  (according  to  his  own  be- 
lief) his  co-partners,  if  by  reason  of  the  invalidity  of 
the  document  evidencing  the  transfer  of  their  shares 
their  legal  title  to  them  cannot  be  established. 

Lord  Tenterden.  It  certainly  would  be  too 
much,  you  cannot  rely  upon  them. 

Those  declarations  are  therefore  abandoned,  but  the 
registry  is  sufficient  It  contains  all  the  particulars 
required  by  the  act,  and  exactly  follows  the  form  which 
is  given  in  the  thirty-seventh  section.  It  is  to  be  ob- 
served, that  in  pointing  out  the  form  to  be  followed, 
the  section  provides  that  the  collector  and  comptroller 
of  the  port  where  such  ship  is  registered  shall  indorse 
*«  the  aforesaid  particulars**  in  manner  and  to  the  effect 
following.  What  are  the  aforesaid  particulars  f  One 
of  them  is  the  date  of  the  production  of  the  bill 
of  sale.  That  date,  therefore,  is  intended  to  be  in- 
cluded in  the  form,  and  it  commences  thus: — Custom- 
house [port  and  date,  &c.].  To  what  date  can  those 
words  refer  but  to  that  of  its  production  ?  The  date 
of  the  instrument  is  obviously  intended  to  be  inserted 
below,  "  has  transferred  by  biU  of  sale  dated,**  &c., 
and  there  is  no  other  date  to  which  the  former  word 
can  possibly  refer.  If  it  be  said  that  the  date  in  the 
first  line  of  the  form  is  intended  to  point  out  the 
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1830.  time  at  which  the  indorsement  is  made,  it  wiU  still 
come  to  the  same  thing ;  for  the  officers  upon  whom 
this  duty  is  thrown  are  required  to  make  the  entry 
in  the  book  of  registry  upon  the  production  of  the 
bill  of  sale,  which  must  be  understood  to  mesLuJarth^ 
with  ;  and  it  will  not  be  presumed  that  persons  acting 
in  the  execution  of  a  public  office  have  neglected 
their  duty  in  this  respect.  The  date,  therefore^  of 
the  making  of  the  entry  is  the  date  of  the  production 
of  the  instrument,  and  thus  the  terms  of  the  act  of 
parliament  have  been  complied  with.  The  duty  of 
the  officers  to  make  the  entry  forthwith  is  made  still 
more  apparent  by  looking  to  the  thirty-ninth  section, 
which  provides  that  no  new  entry  shall  be  made  in 
the  book  of  registry,  unless  thirty  days  shall  elapse 
from  the  day  on  which  the  particulars  of  the  former 
bill  of  sale  were  entered  therein.  If,  therefore,  it 
were  in  the  power  of  the  officers  on  whom  this  duty 
is  thrown  to  postpone  the  entry  to  an  indefinite 
period,  all  subsequent  transfers  of  property  in  a  ship 
would  be  prevented,  or  at  least  delayed,  which  can- 
not have  been  the  object  of  the  act,  and  which  would 
be  contrary  to  every  principle  of  good  policy.  The 
date,  therefore,  in  the  book  of  registry  in  the  pre- 
sent case  (11th  August  1829)  must  be  taken  to  be 
that  of  the  production  of  the  instrument  within  the 
meaning  of  the  act  of  parliament. 

There  is  no  force  in  the  third  objection,  that  a 
person  cannot  be  punished  for  setting  fire  to  a  ship 
of  which  he  is  himself  a  part  owner.  This  offence  is 
punishable  under  a  late  stat.  7  &  8  G.  4.  c.  30.  $.  9*9 
which  provides  that  <<if  any  person  shall  unlawfully  and 
maliciously  set  fire  to,  or  in  anywise  destroy  any  ship 
or  vessel,  whether  the  same  be  complete  or  in  an  un- 
finished state,  or  shall  unlawfully  and  maliciously  set 
fire  to,  cast  away,  or  in  anywise  destroy  any  ship  or 
vessel  with  intent  thereby  to  prejudice  any  owner 
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or  part  tmner  of  such  ship  or  vessel,  &c.  such  of-  18dO. 
fender  shall  be  guilty  of  felony,  &c/'  Before  the  ^p  -  ,^ 
passing  of  that  statute  the  offence  was  a  felony,  for  Case, 
which  punishment  was  provided  by  43  G.  3,  c.  113. 
$.  2.,  which  act  was  repealed  by  7  &  8  G.  4.  c.  ^. 
It  is  remarkable  that  the  former  act  does  not  contain 
the  words  "  or  part  (ywner.^^  The  words  run  thus : 
"  with  intent  or  design  thereby  wilfully  and  mali- 
ciously to  prejudice  any  owner  or  owners  of  such 
ship  or  vessel."  Now  if  it  be  considered  that  these 
words  are  sufficient  to  include  every  supposable  case 
of  a  felony  of  the  nature  intended  to  be  prevented 
by  the  act,  excepting  perhaps  the  single  one  of  a 
part  owner  destroying  a  ship  with  intent  to  prejudice 
those  who  are  part  owners  with  him,  it  does  not  seem 
unreasonable  to  imagine  that  in  the  late  act  the  legis- 
lature inserted  those  words  for  the  express  purpose 
of  meeting  such  a  case.  They  certainly  afford  a 
stronger  ground  to  include  the  prisoner  in  its  provi- 
sions than  if  the  law  had  stood  as  it  did  before,  and 
are  clearly  sufficient  to  render  him  amenable  to  its 
provisions  if  the  words  of  the  older  act  were  not 
Neither  can  it  be  said  that  the  prisoner  could  not 
have  intended  to  prejudice  his  co-partners,  because 
whatever  injury  might  be  done  to  them  he  must 
himself  share  with  them.  Every  man  must  be  sup- 
posed to  intend  the  necessary  consequence  of  his 
own  act.  Rex  v.  Farrington,  R.  &  R.  207-  Here  it 
necessarily  followed  that  Grenfell  and  Eddy  would 
be  prejudiced  by  the  destruction  of  their  property, 
and  that  would  not  be  less  the  case  because  the  pri- 
soner, being  a  part  owner  with  them,  would  have  to 
bear  his  share  of  the  loss. 

This  affords  an  answer  to  the  fourth  objection  also, 
because  it  is  not  necessary  to  prove  express  malice, 
where  the  act  is  of  such  a  nature  as  could  spring 
from  no  other  than  a  bad  motive,  and  is  calculated 
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Philp's 
Case. 


to  inflict  injury  without  cause  or  justification.  In 
such  cases  the  law  implies  malice  from  the  act  itself, 
and  in  the  language  of , the  statute  it  will  properly  be 
said  to  be  maliciously  done. 

Moody  in  reply.  The  proviso  in  the  thirty-siiecond 
section,  enabling  partners  in  trade  only  to  hold  shares 
jointly,  is  in  the  nature  of  an  exception ;  and  it  lies 
on  the  parties  claiming  the  benefit  of  it  to  prove 
themselves  within  the  terms.  Here  the  only  proof 
is  to  the  contrar}% 

The  Judges  overruled  the  objections,  being  of 
opinion  that  two  or  more  persons  might  hold  shares 
jointly ;  and  that  the  entry  was  sufficient,  as  the  date 
given  had  no  application  unless  it  applied  to  the  pro- 
duction of  the  bill  and  sale  and  entry  thereof  by  the 
officer,  it  being  against  his  duty  to  make  the  entry 
but  on  production  of  the  bill  of  sale  ;  and  that  the 
intent  to  prejudice  was  implied  by  the  act ;  and  the 
conviction  was  therefore  affirmed. 


1830. 


REX  V.  JOHN  BURROWES. 


A  room  in  a 
dwelling- 
house,  oc- 
cupied there- 
withy  and 
under  the 
same  roof, 
shall  be 
deemed  part 
of  the  dwell- 
ing-house, 
though  it  has 
a  separate 
outer  door, 
and  no  in- 
ternal com- 
munication 
with  the  rest 
of  the  house. 


The  prisoner  was  tried  before  Mr.  Justice  Jervis, 
at  the  Spring  great  session  for  the  county  palatine  of 
Chester  J  in  the  year  1830,  for  a  burglary  in  breaking 
and  entering  the  dwelling  of  Thomas  Swinton  in  the 
night-time,  with  intent  to  commit  a  felony  therein. 

The  prosecutor's  house  consisted  of  two  long  rooms, 
another  room  used  as  a  cellar  and  wash-house  on 
the  ground  floor ;  and  of  three  bed  rooms  up  stairs ; 
one  of  them  over  the  wash-house :  the  bed-room  over 
the  house-place  communicates  with  the  bed-room  over 
the  wash-house,  but  there  is  no  internal  communi- 
cation between  the  wash-house  and  any  of  the  other 
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rooms  in  the  house :  the  whole  building  is  under  the      1830. 
same  roof;  the  door  of  the  wash-house  opens  into  a     ^■■v-  ^ 
back  yard.     The  prisoner  broke  into  this  wash-house,        case. 
and  was  breaking  through  the  partition  wall  between 
the  wash-house  and  the  house  place,  when  he  was 
alarmed  and  detected. 

The  jury  found  the  prisoner  guilty,  and  sentence 
of  death  was  recorded  against  him. 

By  the  7  &  8  G.  4.  c.  29.  s.  IS.  it  is  provided  and 
enacted,  <<  that  no  building,  although  within  the  same 
curtilage  with  the  dwelling-house,  and  occupied 
therewith,  shall  be  deemed  to  be  part  of  such  dwell- 
ing-house for  the  purpose  of  burglary,  unless  there 
shall  be  a  communication  between  such,  building 
and  dwelling-house,  either  immediate  or  by  means  of 
a  covered  and  enclosed  passage  leading  from  the  one 
to  the  other.*' 

The  above  provision  appearing  to  apply  to  any 
building  within  the  curtilage  other  than  the  dwelling- 
house  itself,  which  this  wash-house  did  not  seem  to 
be,  the  opinion  of  the  learned  Judges  was  re- 
quested on  the  question,  whether  the  above  convic- 
tion could  be  supported  on  the  grounds  that  the 
wash-house  above  described  was  for  the  purpose  of 
burglary  part  of  the  dwelling-house  of  the  prosecutor? 

In  Easter  term  1830,  all  the  Judges  met  and 
considered  this  case,  and  there  was  a  difference  of 
opinion  upon  the  question  submitted :  seven  of  the 
learned  Judges  thought  that  the  wash-house  was 
part  of  the  dwelling-house,  the  other  five  that  it 
was  not.     The  conviction  was  accordingly  affirmed. 
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1830.  REX  t;.  JOHN  MURRAY. 

If^pro-  The  prisoner  was  tried  before  T.  Denman,  Esq. 

bezziedbya  Common   Serjeant,   at  the   Old  Bailey   sessions  in 

£'A?"  JunelS30. 

ix>sse88ion  of  The  indictment  stated  that  the  prisoner,  being  a 

toe  Dd&stGr  or 

of  any  of  his  clerk  in  the  employ  of -4.,  did,  by  virtue  of  such  em- 
thc^cMcb^ot  ployiwcnt,  receive  and  take  into  his  possession  the 
within  the       sum  of  3/.  for  and  on  account  of  his  said  master, 

statute  7  &  • 

8  G.  4.  c.  39.  ^Q<1  <lid  afterwards  fraudulently  and  feloniously  em- 
'•^T.  bezzle  lO^,  part  of  the  sum  above  mentioned;  and  so 

the  jurors  say  that  the  prisoner  did  feloniously  steal, 
take,  and  carry  away  from  the  said  A.  the  said  sum 
of  105.  of  the  monies  of  the  said  A.  The  prisoner 
was  proved  to  be  a  clerk  in  the  employ  of  A. :  he 
received  from  another  clerk  3/.  of  A*^  money  that  he 
might  pa,  (among  other  things)  for  inittog  an 
advertisement  in  the  Gazette :  the  prisoner  paid  10^. 
for  the  insertion,  and  charged  A.  20^.  for  the  same, 
fraudulently  keeping  back  the  difference,  which  he 
converted  to  his  own  use. 

The  prisoner's  counsel  contended  that  this  evi- 
dence did  not  support  the  indictment,  9,  Russ.  1233. 
1st  edition. 

The  learned  Common  Serjeant  directed  the  jury 
to  find  the  prisoner  guilty,  if  they  thought  the  evi- 
dence proved  the  facts  above  set  forth,  which  they 
did  J  and  he  therefore  now  respectfully  requested  the 
opinion  of  the  learned  Judges,  whether  the  facts 
sustain  the  indictment. 

At  a  meeting  of  the  Judges  after  Trinity  term 
1830,  at  which  all  the  learned  Judges  were  present. 
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this  case  was  considered,  and  they  thought  the  case  1830. 

not  within  the  statute,  because  A.  had  had  possession  '  -  -   '/ 
of  the  money  by  the  hands  of  his  other  clerk,  and       Case, 
that  the  conviction  was  therefore  wrong. 


REX  t;.  GEORGE  MADDEN.  1830. 

The  prisoner  was  tried  before  Mr.  Justice  Bayley,  The  officers 
at  the  Summer  assizes  for  the  county  of  York  in  the  PHs'l'  °J^  ^ 

^  join  in  the 

the  year  1 830,  for  receiving  money  and  notes  to  the  same  in^ct- 
amount  of  I7OO/.,  knowing  them  to  have  been  stolen ;  S^^^^g  prf^ 
and  after  a  trial  of  twelve  hours  was  acquitted,  on  "oners  as  prin- 

ciDals  m  stfifllv 

the  ground  that  he  was  a  principal  present,  aiding  ing,andaUo 
and  abetting  when  the  property  was  stolen.  "  receivers. 

Had  the  indictment  contained  a  count  for  stealing, 
he  would  have  been  convicted ;  and  it  could  not 
have  occasioned  any  embarrassment  to  him  upon  his 
trial  to  have  had  the  double  charge  of  stealing  and 
receiving. 

The  learned  Judge,  therefore,  thought  it  right  to 
submit  it  to  the  reconsideration  of  the  Judges,  whe- 
ther the  clerks  of  assize  might  not  be  permitted  to  in- 
clude in  the  same  indictment  counts  for  stealing  and 
receiving,  leaving  it  to  the  discretion  of  the  Judge 
who  tries  to  put  the  prosecutor  to  his  election,  where, 
from  the  nature  of  the  case,  the  double  charge  might 
be  likely  to  embarrass  the  prisoner. 

In  Michaelmas  term  1 830  all  the  Judges  (except 
Alexander  C.  B.,  Littledale  J.,  and  Alderson  J.) 
met,  and  after  discussion,  a  great  majority  of  them 
were  of  opinion,  that  the  rule  laid  down  in  Rex  v. 
Gallowaj/y  supra^  234.  should  be  adhered  to. 
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1830-  REX  V.  WILLIAM  WOOD  and  JAMES 

M'MAHON. 

The  continuity  These  prisoners  Were  tried  before  Mr.  Justice 
^^  ^1?"*  Park,  at  the  Spring  assizes  for  the  county  of  Glances^ 
broken,  to  /er,  in  the  year  1830,  upon  an  indictment  founded  on 
w"nd  within  the  Statute  9  G.  4f.  c.  31.  s.  12.,  and  were  found  guilty 
the  mining  upon  the  fourth  count,  which  was  as  follows :  — 
c.5Ut'.ii.  That  the  said  defendants,  afterwards,  to  wit,  on 

the  same,  &c.  with  force  and  arms,  at,  &c.  in  and 
upon  the  said  Decimus  Bestj  in  the  peace  of  God  and 
our  said  lord  the  King  then  and  there  being,  feloni- 
ously,  unlawfully,  and  maliciously,  did  make  an  as- 
sault, and  with  a  certain  hammer,  which  they,  the 
said  defendants,  in  their  hands  then  and  there  had 
and  held,  him  the  said  D.  B.  then  and  there  feloni- 
ously, &c.  did  woundy  with  intent,  in  so  doing,  then 
and  there  feloniously,  &c.,  to  do  some  grievous 
bodily  harm  to  him  the  said  D.  j3.,  against  the 
form,  &c. 

The  question  submitted  by  the  learned  Judge 
turned  entirely  upon  the  word  wound  in  the  act  on 
which  the  indictment  is  founded,  and  which  word  is 
not  in  the  act  usually  called  Lord  EUenborougVs  act 
The  evidence  upon  this  point  was,  that  when  the 
prosecutor  went  into  the  room  where  the  prisoners 
were,  and  who  had  neither  stick  or  weapon  in  his 
hand,  Wood  with  an  oath  said,  "  1*11  murder  you  :  ** 
—  M*Mahon  said,  "  Yes,  we'll  do  him.*'  Wood  then 
wrenched  a  sticking  bar  from  a  block  used  for  making 
pins,  about  a  foot  long  and  made  of  iron  (this  in- 
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strument  was  produced,  and  appeared  a  very  danger-      1830. 

ous  one).    M^Mahon  the  other  prisoner  went  to  the    !^  ^"^ 

fire-place  and  picked  up  a  small  iron  hammer,  and    M'Mahom's 

also  an  iron  bar  about  a  foot  and  half  long,  and 

about  as  thick  as  a  man's  finger.     They  both  struck 

prosecutor  with  these  respective  instruments  across 

his  shoulders,  and  gave  him  tremendous  blows  in 

other  parts  of  his  body  and  on  his  loins;  he  also 

received   blows   on   his  head,  face,  and   shoulders. 

He  received  a  blow  from  the  hammer.     The  house 

where  the  assault  was  committed  went  up  from  the 

street  by  an  outer  staircase  of  seven  or  eight  steps, 

and  to  the  landing  of  which  the  prosecutor  escaped. 

The  prisoners  followed  him ;  and  Wood^  with  other 

ferocious  language,  said  "  break  his  neck  over  here.*' 

Both  were  in  the  act  of  lifting  him  to  throw  him 

over  the  rail,  and  laid  hold  of  him  round  the  waist 

for  that  pui'pose.     As  they  were  heaving  him  over 

the  rail  it  gave  way,  and  all  three  fell  on  the  stones 

of  the  street  J   but  the  prosecutor  was  undermost. 

He  said  the  last  thing  he  remembered  was    the 

prisoners  trampling  on  him  while  he  was  on   the 

ground.     The  prosecutor  said  he  certainly  bled,  for 

there  was  blood  on  his   shirt ;  but  there  being  no 

proof  of  an  incised  wound,  the  blood  probably  came 

from  his  nose.     This  happened  a  month  before  the 

trial ;  and  the  prosecutor  had  his  arm  in  a  sling  at 

the  trial,  and  swore  he  could  not  turn  in  his  bed 

nor  use  his  arm,  and  had  been  an  out-patient  of  the 

infirmary  ever  since,  and  that  his  head  and  loins 

were  very  sore. 

It  appeared,  from  the  evidence  of  a  surgeon,  that 
the  collar  bone  had  been  broken,  and  the  end  of  the 
bone  much  injured  by  some  violence ;  that  such  in- 
struments as  those  produced  certainly  if  used  as 
described  above  were  likely  to  produce  such  effects, 

VOL.  I.  u 
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1830.  particularly  the  latter  injury  to  the  end  of  the  bone  j 
Wood  and  ^^^  falling  down  the  staircase  might  have  occa- 
M*Mahom'8    sioned  the  fracture,  but  not  the  other  injury. 

The  counsel  for  the  prisoners  contended  that  they 
were  entitled  to  their  acquittal,  for  what  was  des- 
cribed was  not  such  a  wound  as  the  act  of  parliament 
contemplated,  and  strongly  urged  that  within  the 
meaning  of  the  act  the  wound  must  be  an  incised 
wound,  and  that  Mr.  Justice  Littledale  on  the 
preceding  Oxford  circuit,  had  acquitted  a  man  be- 
cause the  skin  was  not  broken  nor  incised. 

The  learned  Judge  told  the  jury  he  was  clearly  of 
opinion  that  it  need  not  be  an  incised  wound,  for 
that  he  believed  the  act  of  parliament  had  introduced 
the  word  wound,  for  the  purpose  of  destroying  the 
distinction  which,  as  the  previous  words  in  the  old 
statute  were  only  stab  or  cut,  it  was  always  neces- 
sary to  make  between  incised  and  contused  wounds ; 
and  that  it  was  not  necessary  either  that  the  skin 
should  be  broken  or  incised,  or  that  a  cutting  in- 
strument should  be  used,  for  that  otherwise  the  thing 
intended  to  be  remedied  by  the  new  act,  would  re- 
main as  before. 

In  summing  up  the  learned  Judge  told  the  jury, 
that  in  his  opinion  there  were  no  acts  in  the  case 
which  would  warrant  him  in  telling  them  that  if 
death  had  ensued  the  crime  WDuld  only  have  been 
manslaughter ;  but  if  they  thought  the  injury  was 
entirely  occasioned  by  the  falling  over  the  staircase, 
the  prisoners  were  entitled  to  their  acquittal,  however 
wicked  their  conduct  was,  such  an.  act  not  being 
within  the  statute ;  but  if  they  thought  either  of  the 
injuries  as  described  by  the  surgeon  was  occasioned 
by  the  blows,  the  prisoners  ought  to  be  found  guilty. 

The  jury  found  the  prisoners  guilty  j  and  the 
learned  Judge   not   having  then  known  any  case 
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upon  this  word,  and  not  choosing  to  run  counter  to      18S0. 
an  opinion  said  to  be  entertained  by  Mr,  Justice    1^-^ 
LiTTLEDALE,  uuless  Sanctioned  by  the  other  Judges,    M'Mahon's 
conferred  with  Bosanquet  J.,  and  with  his  appro* 
bation  respited  the  judgment  till  the  next  assizes, 
in  order  in  the  mean  time  to  obtain  the  opinion  of 
THE  Judges  on  this  point. 

This  case  was  considered  by  all  the  Judges,  (except 
Alexander  C.  B.,  Littledale  J.,  and  Alderson  J.,) 
Michaelmas  term,  1830.  There  was  a  considerable 
discussion  and  difference  of  opinion  in  this  case. 
Lord  Tenterden  said  he  thougiit  the  word  wound 
was  not  introduced  to  cure  the  difficulty,  whether  a 
cutting  or  stabbing  instrument  was  used.  In  this 
case  from  the  continuity  of  the  skin  not  bei^g 
broken,  it  was  thought  by  all,  except  Bailey  B.  and 
Park  J.,  that  there  was  no  wound  within  the  act, 
and  that  the  conviction  was  therefore  wrong. 


REX  V.  GEORGE  HOOD.  1830. 

The  prisoner  was  tried  and  convicted  before  Mr.  A  warrant. 
Baron  Vaughan,   at  the  Summer  assizes  for  the  foj^olri? 
county  of  Wilts  in  tne  year  1830,  on  an  indictment  ^^  "a™®  ^^ 
charging  SamuelHood^  John  Hood^  and  the  prisoner  be  apprehend, 
with  assaulting  John  Staple  on  the  15th  oi  May  last,  Sf'SJoTO 
at  the  parish  of  Fiigglestone  St.  Peter,  and  with  a  omitting  it, 
certain  sharp  instrument,  to  wit,  with  a  sword,  feloni-  hSn  ^yu^ 
ously,  unlawfully,  and  maliciously,  striking,  cutting,  ^  y^^  ^^ 

stating  the 
charge  to  be  for  assaulting  A.  B.,  without  particularising  the  time,  place,  or  any  other 
circumstances  of  the  assault,  is  too  general  and  unspecific;  a  resistance  to  an  arrest 
thereon,  and  killing  the  person  attempting  to  execute  it,  will  not  be  murder*  The  wife  of 
one  of  several  prisoners  is  inadmissible  as  a  witness. 

U  2 
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18dO.      stabbing,   and  wounding  the  said  John  Staple  in 
J.V.'  rw  ^^^  upon  the  right  side,  with  intent  to  resist  and 

prevent  the  lawful  apprehension  and  detainer  of  the 
said  George  Hood,  for  a  certain  offence,  to  wit,  for 
an  assault  before  then  committed  by  him,  the  said 
George  Hoody  upon  one  Francis  Broxvn,  for  which 
he  was  then  and  there  by  law  liable  to  be  appre- 
hended and  detained. 

2d  count.  The  like,  with  intent  to  resist  and  pre- 
vent the  lawful  apprehension  and  detainer  of  the 
said  George  Hoodf  for  a  certain  offence  for  which  he 
was  liable  by  law  to  be  apprehended  and  detained. 

3d.  The  like,  with  intent  to  do  some  grievous 
bodily  harm. 

One  William  Wyatt  had  sued  out  a  capias  ad 
respondendum  against  the  elder  prisoner,  Samuel 
Hoody  tested  on  the  28th  of  ApriU  in  the  eleventh 
year  of  the  reign  of  his  late  Majesty  George  the 
Fourth,  returnable  on  the  morrow  of  the  Ascension^ 
upon  which  a  warrant  was  granted  by  the  sheriff  of 
Wiltshire^  and  delivered  to  Francis  Brown,  one  of 
bis  officers,  on  the  13th  of  Mat/,  with  instructions  to 
arrest  the  defendant  Samuel  Hood. 

Samuel  Hood  was,  at  that  time,  residing  in  the 
hamlet  of  Bemerton,  in  the  parish  of  Fugglestone 
St.  Peter^  in  the  county  of  TFilts,  together  with  his 
family,  consisting  of  his  wife  and  daughter  and  four 
sons,  two  of  whom  were  the  prisoners  John  Hood  and 
George.  On  the  following  day,  being  the  14th  of 
ilfoy,  Francis  Brown  went  to  the  house  of  Samuel 
Hood  at  Bemerton  to  arrest  him ;  and,  observing  the 
garden-door  open,  walked  into  the  garden,  where  he 
found  the  two  younger  prisoners,  John  and  George 
Hood;  and  saw  Samuel,  the  father,  the  elder  prisoner, 
^thin  the  house,  standing  at  a  window,  with  a  sword 
or  cutlass  which  he  held  in  his  right  hand,  and  said,— 
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*»  Damn  your  eyes,  if  you  enter  my  house,  the  finst  1830. 
man  shall  have  it  through  his  body/*  George  Hood,  J  »' nJ. 
having  a  sword  stick,  or  tuck,  in  his  Iiand,  with  the 
dagger  part  of  it  exposed,  said  to  Francis  Brown, 
that  if  he  proceeded  another  inch  he  would  run  him 
through  the  body ;  and,  on  Brown  advancing  a  few 
paces  towards  the  back  door  of  the  house,  George 
Hood  seized  a  garden  hoe,  and  with  it  immediately 
struck  Brown  a  severe  blow  upon  the  head.  Brown 
then  withdrew  from  the  premises ;  and,  on  the  next 
morning,  applied  to  Edward  Hinsman,  Esquire,  a 
magistrate  of  the  county,  for  a  warrant  to  apprehend 
George  Hood  for  the  assault ;  but,  not  being  at  that 
time  acquainted  with  his  Christian  name,  the  warrant, 
so  far  as  it  related  to  the  name  and  description  of  the 
person  committing  the  assault,  was  in  the  following 
terms  j   viz.  **  To  take  the  body  of  Hood 

(leaving  a  blank  for  the  Christian  name)  of  the  hamlet 
of  Bemerton,  in  the  parish  of  Fugglestone  St.  Peter 
in  the  same  county,  by  whatsoever  name  he  may  be 
called  or  known,  the  son  of  Samtiel  Hood,  to  answer, 
&c.,  on  the  oath  of  Francis  Brown,  an  officer  of  the 
sheriff  of  the  county  of  fFilts,  for  assaulting  him  in 
the  execution  of  his  duty.'* 

This  warrant,  so  applied  for  and  obtained  by 
Francis  Brown,  was  on  Saturday,  the  15th  of  Mc^, 
delivered  to  Edward  Dowding,  the  tithing  man  for 
the  hundred  of  Ludhampton,  with  directions  to  appre- 
hend George  Hood  for  this  assault.  Dowding,  accord- 
ingly, went,  on  the  same  day,  to  the  house  of  Samuel 
Hood,  accompanied  by  Francis  Brown,  John  Staple, 
John  Andrews,  and  several  other  persons,  whom  he 
had  called  upon  in  the  King's  name  to  aid  and  assist 
him  in  the  execution  of  his  duty.  When  they  arrived 
at  the  house,  Dowding,  having  his  constable's  staff 
and  the  warrant  in  his  hand,  knocked  at  the  outer 

u  3 
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1830.  door  several  times,  demanding  admission,  but  without 
^^i^'  obtaining  it  George  Hood  and  his  mother  appeared 
at  a  window  which  was  open  above  stairs,  when 
Brown  pointed  out  George  Hood  to  Dowding  as  the 
person  on  whom  the  warrant  was  to  be  executed; 
Dowding  told  George  Hood  that  he  had  a  warrant  to 
apprehend  him  for  an  assault,  and  that  if  he  refused 
to  come  down  and  surrender  himself  he  must  make  a 
forcible  entry.  Dowding  then  read  the  warrant, 
whilst  George  Hood  and  his  mother  remained  at  the 
window,  loud  enough  (to  use  the  expression  of  the 
witness)  for  all  the  inmates  of  the  house  to  hear  it 
Dowding  and  his  assistants  then  proceeded  to  force 
the  door ;  and  having  opened  it  to  the  extent  of  seven 
or  eight  inches,  a  chain  preventing  a  wider  opening, 
a  naked  sword,  a  sword  stick  and  a  fork  with  three 
prongs,  like  a  dung  fork,  were  thrust  backwards  and 
forwards  through  the  opening  repeatedly.  Samttel 
Hood,  the  father,  had  the  fork  in  his  hand ;  and  was 
seen,  before  the  door  was  completely  forced,  to  throw 
it  at  John  Andrews,  from  the  back  of  whose  neck  it 
was  extracted.  When  the  door  was  forced,  the  chain 
being  broken,  the  three  prisoners  were  standing  in 
the  passage  fronting  it  John  with  the  naked  sword, 
and  George  with  the  sword  stick  in  his  hand,  and 
Samuel  without  any  weapon,  he  having  thrown  the  fork 
at  Andrews.  Upon  Dowding  and  Staple  entering  the 
passage,  George  ran  up  stairs,  exclaiming  at  the  foot 
of  them  as  he  was  ascending,  followed  by  Staple,  — 
•«  Damn  your  eyes,  if  you  come  here,  PU  murder 
you:''  and,  whilst  in  the  act  of  ascending  them, 
stabbed  Staple  with  the  sword  stick  in  his  right  side. 
The  instrument  penetrated  the  chest  between  the 
seventh  and  eighth  ribs,  and  wounded  the  lungs 
severely.  A  surgeon  was  immediately  called  to  his 
assistance,  who  thought  him,  at  first,  in  a  dying  state. 
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Hood's  Case. 


He  continued  in  imminent  danger  for  four  days,  after      18S0. 
which  he  gradually  recovered. 

At  the  time  when  Staple  was  stabbed  by  George 
Hoody  John  Hood  was  standing,  with  the  sword  in 
his  hand,  in  the  doorway  of  the  parlour  at  the  foot 
of  the  staircase^  and  Samuel  was  in  the  parlour  within 
view  of  them. 

When  Dowding  was  called  upon  to  produce  the 
warrant,  he  stated  that  he  had  lost  it  in  the  affray. 
That  he  had  it  in  his  hand  when  be  read  it  under  the 
window ;  and  that  he  never  saw  it  afterwards.  That 
he  searched  his  pocket  for  it,  as  he  was  carrying 
Samuel  Hood  to  prison,  aft;er  he  had  advanced  about 
a  mile  and  a  half  from  the  house  at  Bemerton,  on  his 
way  to  the  county  gaol ;  but  could  not  find  it  And 
that  he  directed  a  boy  to  look  carefully  for  it,  on  the 
road  between  the  house  of  Samuel  Hood  at  Bemerton 
and  the  place  where  he  first  missed  it ;  and  the  boy 
swore  that  he  had  made  a  careful  search,  but  without 
finding  it. 

The  counsel  for  the  prisoners  insisted,  that  as 
notice  to  produce  the  warrant  had  not  been  given  to 
the  prisoners,  and  as  it  was  not  proved  that  the  house 
of  Samuel  Hood  had  been  searched  for  it,  secondary 
evidence  of  its  contents  ought  not  to  be  received ; 
but  the  learned  Judge  thought  otherwise,  and  oyer- 
ruled  the  objection. 

It  was  then  contended  by  the  counsel  for  the  prip- 
soners,  that  they  were  entitled  to  an  acquittal,  as- 
suming the  contents  of  the  warrant  to  have  been  cor- 
rectly stated,  inasmuch,  as  the  Christian  name  of 
George  Hood  was  omitted,  that  therefore  it  was  an 
illegal  warrant  for  want  of  a  more  specific  designation 
of  the  person  for  whom  it  was  intended,  and  would 
not  justify  the  apprehension  and  detainer  of  the  pri- 
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1830.      soner.    The  learned  Judge  thought  this  objection  de- 

H  'sCaic  ^^''^"^g  ^f  more  consideration  than  the  former  one ; 
and  reserved  to  the  prisoners  the  benefit  of  it  in  case 
of  a  conviction,  but  refused  to  stop  the  prosecution. 

When  the  case  for  the  prosecution  was  closed,  the 
counsel  for  the  prisoners  insisted  that  Samuel  and 
John  Hood  were  entitled  to  have  an  acquittal  en- 
tered,  on  the  ground  of  there  being  no  evidence  to 
be  left  to  the  jury,  to  impUcate  either  of  them  in  a 
charge  of  murder,  in  case  the  wound  given  to  Staple 
by  George  Hood  had  occasioned  his  death.  But  I 
thought  otherwise,  conceiving  that  if  the  j  ury  should 
be  of  opinion  that  all  the  prisoners  had  acted  in  con- 
cert, with  a  premeditated  design  to  resist  the  lawful 
apprehension  of  George  Hood^  and  with  that  deter- 
mination had  armed  themselves  to  effect  that  purpose 
by  violence,  and  were  encouraging,  aiding,  and 
abetting  George  Hood  in  the  commission  of  the  act 
which  was  the  subject  matter  of  the  indictment,  all 
w*ould  be  implicated  in  the  same  degree  of  guilt,  and 
.  be  equally  responsible  by  whatever  hands  the  blow 
might  be  inflicted. 

Witnesses  were  then  called  for  the  prisoners,  and 
the  daughter  and  two  of  the  sons  of  Samuel  Hoodf 
not  included  in  the  indictment,  were  examined,  and 
the  wife  also  of  Samuel  Hood  was  offered  as  a  witness ; 
but  the  learned  Judge  thought  that,  under  the  cir- 
cumstances, her  testimony  could  not  be  received,  and 
rgected  it 

.  The  jury  found  the  prisoner  George  Hood  guiltyt 
and  acquitted  Samuel  and  John. 

The  learned  Judge  directed  sentence  of  death  to 
be  recorded,  but  submitted  the  propriety  of  the  con- 
viction to  the  consideration  of  all  the  Judges. 

This  case  was  argued  in  Michaelmas  term  1830, 
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before  all  the  Judges,  except  Alexander  C.  B.,       1830. 

LiTTLEDALE  J.,  and  AlDERSON  J,  HooD*8  Caw. 

Coleridge  for  the  prisoner  (a).  The  warrant  as 
proved  did  not  justify  the  arrest,  and  therefore  the 
case  would  not  have  amounted  to  murder  if  death  had 
ensued.  A  warrant  was  clearly  necessary  to  arrest  on 
a  charge  of  misdemeanour  committed  and  past.  £very 
warrant  ought  to  specify  the  offence  charged;  the 
authority  under  which  arrest  is  to  be  made ;  the 
person  who  is  to  execute  it ;  and  the  person  to  be 
arrested.  And  the  principle  is  that  the  party  charged 
may  know  that  he  is  bound  to  obey  it.  He  is  not 
required  to  take  the  officer's  word  for  his  being  the 
man.  Upon  these  principles  general  warrants  have 
b^en  held  illegal.  Money  v.  Leach,  3  Burr.  1742. 
Lord  Mansfield  there  says,  *'  it  is  not  fit  that  the  re- 
ceiving or  judging  of  the  information  should  be  left 
to  the  discretion  of  the  officer.  The  magistrate 
ought  to  judge,  and  should  ^it;^  certain  directions  to 
the  officers.  That  is  so  upon  reason  and  conve- 
nience.*' "  Then  as  to  authorities.  Hale  and  all  others 
hold  such  an  unceitain  warrant  void,  and  there  is  no 
case  or  book  to  the  contrary,"    3  Burr.  I766,  1767* 

In  Fosters,  p.  312.  s.  9.  it  is  said,  "  But  if  the  pro- 
cess be  defective  in  the  frame  of  it,  or  if  there  be  a 
mistake  in  the  name  or  addition  of  the  person  on 
whom  it  is  to  be  executed,  or  if  the  name  of  such 
person  or  of  the  officer  be  inserted  without  authority 
and  after  issuing  of  the  process,  or  the  officer  exceed 


(a)  Coleridge  first  attempted  to  argue  that  secondary  evidence 
of  the  warrant  was  improperly  received ;  but  as  Lor/l  Tenterdsn 
very  soon  intimated,  with  the  concurrence  of  the  rest  of  the 
Judges,  that  this  point  was  untenable,  it  is  unnecessary  to  notice 
the  argument. 
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1830.      the  limits  of  his  authority  and  be  killed,  this  will 
,1    /  ^  '     amount  to  no  more  than  manslau&^hter,  in  the  person 

Hood's  Case.        ,         ,.,     ^    .  •        ^  ^w 

whose  hberty  ts  so  invaded. 

In  Sir  Henry  Ferraris  case,  Cro.  Car.  371.  the 
warrant  was  held  bad  because  he  was  called  knight 
in  it,  and  was  in  truth  not  a  knight  but  a  baronet 
These  authorities  show  that  a  mistake  vitiates  the  war- 
rant. But  here  there  is  no  name,  not  merely  a  wrong 
name ;  it  violates  the  principle  that  a  warrant  should 
contain  a  distinct  and  unequivocal  intimation  to  the 
individual  that  he  is  the  person  meant  to  be  appre- 
hended, and  must  surrender  to  the  officers.  It  is  not 
merely  a  misdescription — it  is  no  description.  Ex- 
trinsic evidence  is  necessary  to  show  the  fact  that 
he  is  the  person  meant  There  happen  to  be  several 
persons  answering  the  description  of  Hoody  son  d£ 
Samuel  Hood^  and  no  one  of  them  is  bound  to  obey. 
The  warrant  certainly  cannot  be  good  against  all. 
The  same  principle  applies  as  in  the  cases  relating  to 
the  person  to  whom  the  warrant  is  directed.  In  Bex 
V.  JVeir^  1  B.  &  C.  288.  it  was  argued  that  "  the  con- 
stables of  WJ*  was  a  designatio  personarum  suffi- 
cient to  justify  the  persons  answering  that  descrip- 
<  tion  without  naming  them ;  but  that  was  denied  by 

the  Court ;  and  Batley  J.,  in  giving  judgment,  put  it 
on  the  principle  that  the  party  to  be  arrested  should 
know,  by  the  warrant,  that  the  parties  bearing  the 
warrant  are  authorized  to  execute  it  He  also  cited 
Reynolds  v.  Hankin^  4  B.  &  A.  536.  Rolph  v. 
Peckhaniy  6  B.  &  C.  164.  Aquila  Cole  v.  Hindson 
and  others^  6  T.  R.  234.  JVilks  v.  Lorck^  2  Tau. 
399.  That  Brown  was  present,  and  pointed  George 
Hood  out  as  the  object  of  the  warrant,  cannot  mend 
the  case.  That  might  lead  to  dispensing  with  all 
warrants.     The  warrant  itself^  should  inform  the  party 
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for  what,  by  whom,  and  under  what  authority  he  is      18S0. 
arrested.     These  particulars  cannot  be  supplied  by  ^  '  ,-  _  ' 
parol.     If  so  no  warrant  at  all  would  be  necessary, 
and  a  magistrate  might  order  by  parol. 

Coleridge  was  then  proceeding  to  argue  that  the 
wife  of  Samuel  Hood  was  competent  for  George 
Hoodf  when  Gaselee  J.  interposed,  and  said  that 
point  had  been  decided  by  the  Judges,  and  read 
from  his  note-book  the  following  case  of  Rea;  v. 
Smithy  upon  which  Lord  Tenterden  said  that  the 
point  was  untenable,  and  it  was  abandoned. 

The  Judges  were  unanimously  of  opinion  that  the 
warrant  was  bad  because  it  omitted  the  Christian 
name ;  it  should  have  assigned  some  reason  for  the 
omission,  and  have  given  some  distinguishing  parti- 
culars of  George  Hood  ;  and  the  conviction  was  held 
wrong. 


REX    V.    JOSEPH    SMITH,    CHRISTOPHER      i826. 
COBBEY,  WILLIAM  BRISTERS,  and  RICH-    v,-v— ^ 
ARD  DRAPER. 

The  prisoners  were  tried  before  Mr.  Justice  Little-  On  an  indict- 
DALE,  at  the  Spring  assizes,  in  the  year  1826,  for  the  JI^I^JJ^?* 
county  of  Lincoln,  on  an  indictment  for  burglary.        wncw,  the 
Colh/  and  Draper,  in  their  defence,  each  set  up  one  of  them 
an  alibi.  t'^^^ 

as  a  vntness. 

Draper,  after  having  called  and  examined  one  wit- 
ness to  prove  an  alibi  on  his  part,  proposed  to  call  his 
daughter  in  further  proof  of  the  alibi  set  up  by  him  j 
but  it  appearing  that  she  was  the  wife  of  the  prisoner 
Smithy  the  learned  Judge  thought  that  she  could 
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1826.  not  be  examined  as  a  witness,  and  did  not  receive 
s      /  caL    ^^^  evidence  ;  for  though  she  only  came  to  speak  as 

to  Draper  being  at  one  place,  which  had  nothing  to 
do  with  Srmth  being  concerned  in  the  offence,  yet 
her  evidence  would  go  to  shew  that  the  witness  for 
the  prosecution  was  mistaken  as  to  Draper^  and 
then  if  she  was  mistaken  as  to  one  it  would  weaken 
her  evidence  altogether,  and  by  that  means  the  wit- 
ness proposed  to  be  called  by  Draper  might  benefit 
her  husband. 

The  prisoners  were  all  acquitted  of  the  capital 
part  of  the  charge,  but  found  guilty  of  grand  larceny, 
and  the  learned  Judge  passed  sentence  upon  them. 

After  the  trial  the  learned  Judge  had  doubts 
whether  he  did  right  in  rejecting  the  evidence  of 
Draper^s  daughter,  and  therefore  he  submitted  this 
case  for  the  opinion  of  the  Judges. 

This  case  was  considered  in  Easter  term  1826  at 
a  meeting  of  all  the  Judges,  and  they  all  thought 
her  not  competent  (except  Graham  B.  and  Little- 
dale  J.),  and  that  the  conviction  was  right  (a) 


(a)  See  Rex  v.  Locker,  5  Esp.  107. ;  Rex  v.  Sergeant,  R.  &  M. 
N.  P.C.  352.;  Rex  v.  Frederick,  Str.  1095.  1  Hale,  P.C.SOL; 
Rex  V.  Cliviger,  2  T.  R.  263. ;  Rex  v.  All  Saints,  fFarcester, 
6  M.  &  S.  194. ;  Bentley  v.  Cook,  cited  2  T.  R.  265.  Buarouoh  J. 
read  a  full  note  of  this  case  at  the  meetiDg  of  the  Judges* 
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REX  V.  RICHARD  MATHER,  1830, 

The  prisoner  was   convicted  before   Mr.  Justice  The  7  g^. 2. 
Parke,  at  the  July  sessions  at  the  Old  Bailey^  in  no^^^^ep^^ 
the  year  1830,  on  an  indictment  charging  him  with  by  the  45  G^.5. 
"  uttering  and  publishing  as  true "  a  forged  accept-  After  the' 

ance  of  a  bill  of  exchange.  uttlSnTa**^ 

The  indictment  was  framed  on  7  G.  2,  c.  22.  s.  1.  foiiged  accept- 
At  the  last  Spring  assizes  at  York  the  learned  punishable 

Judge  was  informed  that  the  late  Mr,  Baron  Hul-  ^^^  '^® 

fonner. 

LOCK  had  held  at  that  place,  that  this  statute  was 
in  this  respect  repealed  by  45  G.  3.  c.  89-  s.  1.,  and 
that  the  proper  form  of  indictment  was  on  the  latter 
statute,  which  makes  it  an  offence  to  offer,  dispose 
of,  and  put  away. 

In  consequence  of  that  decision  the  learned  Judge 
directed  the  judgment  to  be  respited,  and  reserved 
the  question  for  the  consideration  of  the  Judges. 

The  learned  Judge  had  since  found  that  in  FaunU 
leroy*^  case,  2  Bingham,  413.,  suprdj  52.,  the  verdict 
was  entered  on  the  count  charging  the  prisoner  with 
uttering  and  publishing  as  true  a  forged  deed,  and 
no  objection  was  taken  on  this  ground. 

In  Michaelmas  term  1830  the  Judges  met  and 
considered  this  case,  and  were  clearly  of  opinion 
that  the  45  G.  3.  c.  89.  ^.1.  had  not  repealed  the 
7  G.  2.  c.  22.  s.  1.,  and  that  the  conviction  was  valid. 
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1830.  REX  V.  ISAAC  SOLOMONS. 

Under  the  Th£  prisoner  was  tried  and  convicted  at  the  October 
f.2*aVt*^  Old  Bailey  sessions,  in  the  year  18S0,  before  Mr, 
cdTer  mmr  be  Serjt.  Arabin,  uDon  most  satisfactory  evidence,  on 

indicted  tor  .     ,.  ,/.         •■    i         ^  ^    ^        J!^        ^^  n     i 

felony^  thoufth  an  indictment  (founded  on  3  G.  4.  c.  24f.  s.  3.)  charg- 
b  n^Sm^  ing  him  with  feloniously  receiving,  on  the  1st  of  Min/^ 
▼icted,  what-  in  the  Seventh  year  of  the  reign  of  George  the  Fourth, 
ew   e  goods  f^m-f^^jj  watch  movements  of  the  value  of  lOOA,  the 

goods  of  Robert  M*Cabe  and  Charles  Strachan,  which 
had  been  stolen  by  a  certain  evil-disposed  person,  he 
well  knowing  the  same  had  been  stolen,  against  the 
statute. 

At  the  trial  it  was  contended,  by  the  prisoner's 
counsel,  that,  notwithstanding  the  statute  upon  which 
the  indictment  was  framed,  the  offence  was  not 
felony,  but  misdemeanor  only,  the  principal  felon 
not  having  been  convicted.  Cited  Calebs  case,  Ryan 
and  Moody's  Crown  Cases,  supra,  11. 

The  third  section  enacts,  that  <<  in  all  cases  where 
the  offence  of  any  person  receiving  stolen  goods 
shall  be  deemed  and  construed  to  be  felony,  such 
offender  shall  and  may  be  convicted  of  such  felony, 
as  well  before  as  after  the  trial  of  the  principal 
felon,  and  whether  the  said  principal  felon  shall 
have  been  apprehended  or  shall  be  amenable  to  jus- 
tice or  not,  that  the  receiver  was  made  a  principal 
felon.  By  the  stat  of  the  3  JV.  ^  M.  c.  9.  s.  4. 
the  receivers  of  stolen  goods,  knowing  them  to  be 
stolen,  are  made  accessories  after  the  fact,  and  as 
such  become  felons,  though  it  be  necessary  to  their 
conviction  that  a  principal  felon  be  discovered  and 
legally  convicted.    The  10  G.  3.  c.  48.  enacts,  that 
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the  specific  receiver  therein    described   should  be      1830, 
punished  as  a  felon,  though  the  principal  be  not    1^  -     \ 
before  convicted,  and  whether  he  be  in  or  out  of       Case. 
custody. 

It  occurred  to  the  learned  Serjeant  to  submit, 
that  the  words  **  shall  be  deemed  and  construed  to  be 
felony"  must  be  construed  to  mean  where  the  goods, 
alleged  to  have  been  stolen  and  received,  shall  appear, 
upon  the  evidence  for  the  prosecution,  to  have  been 
taken  by  the  original  offender  in  such  manner  and 
under  such  circumstances  as  would  make  the  original 
taking  to  amount  in  law  to  felony.  Unless  that  be 
the  true  construction  of  the  statute,  the  learned 
Serjeant  conceived  that  in  the  enactment  **  that 
such  receiver  shall  be  convicted  of  felony  before  the 
trial  of  the  principal  felon,''  must  be  words  without 
any  meaning,  and  the  whole  statute  nugatory. 

Before  summing  up  the  learned  Serjeant  con- 
sulted the  learned  Judges  present,  who  thought  it 
advisable  to  leave  the  facts  to  the  jury ;  and  if  a 
conviction  should  ensue,  to  respite  the  judgment, 
reserving  the  points  of  law  for  the  consideration  of 
ALL  THE  Judges. 

This  case  was  finally  considered  by  all  the  Judges 
in  Trinity  term  1831.  A  majority,  nine  against  six, 
held  that  this  was  a  felony,  though  the  principals  had 
not  been  convicted  ;  and  that  Rex  v.  Cafe,  suprd^  11., 
was  wrong,  and  that  the  conviction  in  this  case  was 
right. 
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1831.  REX  V.  PETER  WITHERS. 

An  injury  by  The  prisoner  was  tried  and  convicted  before  Mr. 
flung  at  a  per-  Baron  Vaughan  and  Mr.  Justice  Alderson,  under 
the'iidn*'^^  the  Special  commission  for  the  county  of  Wilts,  in 
divided^isa     December  18S0,  on  an  indictment  framed  under  the 

wound  within ••  l*  £\  r^   a         oi        -•/-»/'n 

9  G.  4.  c.  31.    provisions  of  9  G.  4,  c.  31.  ^•12.  {a) 

#.is.  The  indictment  stated  that  the  prisoner,  on  the 

2Sd  of  November  last,  at  the  parish  of  Ogboume  St. 
Andrews,  in  the  county  of  Wilts,  unlawfully,  and 
maliciously  and  feloniously  assaulted,  and  with  a 
hammer  struck,  cut,  and  wounded  Oliver  Cully  Cod- 
rington  in  and  upon  the  head  and  face,  with  intent 
to  murder  him  ;  second  count,  with  intent  to  disable ; 
fourth,  with  intent  to  resist  his  lawful  apprehension 
for  an  offence,  to  wit  the  offence  of  riot,  for  which  he 
was  then  and  there  liable  by  law  to  be  apprehended. 
Fifth,  and  subsequent  counts  stated  the  nature  of 
instrument  with  which  the  wound  was  afflicted  dif- 
ferently,  viz.  "  with  divers  pieces  of  iron  and  with 
hammers,  unlawfully  and  maliciously  wounded  the 


(a)  Which  statute  enacts,  **  That  if  any  person  shall  unlawfully 
and  maliciously  cut,  stab,  or  wound  any  person,  with  intent  to 
murder  or  to  maim,  or  to  disfigure,  or  to  disable,  or  to  do  some 
other  grievous  bodily  harm,  or  with  intent  to  resist  or  prevent  the 
lawful  apprehension  or  detainer  of  the  party  so  offending,  for  any 
offence  for  which  he  may  be  liable  by  law  to' be  apprehended  or 
detained,  every  such  offender,  &c.  shall  be  guilty  of  felony  punish- 
able with  death :  Provided  always,  that  in  case  it  shall  appear  on 
the  trial  that  such  cutting,  stabbing,  or  wounding  were  committed 
under  such  circumstances  that  if  death  had  ensued  it  would  not  in 
law  have  amounted  to  the  crime  of  murder,  the  person  so  indicted 
shall  be  acquitted."* 
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said  Oliver  CoUey  Codrington^  with  intent  to  do  him      18S1. 
grievous  bodily  harm,  &c.  ^  "^  ■^ 

Mr.  Baskerville^  a  magistrate  for  the  county  of  Caie. 
WiltSj  having  received  information  that  a  number  of 
persons  armed  with  axes,  hammers,  bill-hooks, 
bludgeons,  and  other  offensive  weapons,  were  riot- 
ously assembled  at  Rockley^  in  the  parish  of  Ogboume 
St.  Andrews^  between  9  and  10  o'clock  on  the  morn- 
ing of  the  23d  of  November  then  last,  mounted  his 
horse  and  rode  out  to  meet  them ;  on  advancing  to 
them,  he  asked  them  the  occasion  of  their  meeting, 
and  they  stated  that  they  were  assembled  with  the 
determination  of  breaking  machines :  he  told  them 
that  in  doing  so  they  would  commit  an  act  that 
would  subject  them  to  transportation,  and  advised 
them  to  go  home  peaceably.  The  prisoner  Withers 
was  amongst  them  when  more  than  one  of  them  said, 
*'  they  did  not  cai*e  a  damn  for  the  magistrates,  for 
although  they  were  at  present  only  forty  or  fifly  in 
number,  there  were  thirteen  or  fourteen  hundred 
others  over  the  hills  waiting  to  join  them."  Mr.  Bas^ 
kerviUe  said  he  did  not  care  if  their  numbers  were 
14,000,  he  should  not  allow  the  breaking  of  machines 
whilst  in  his  presence,  if  he  could  prevent  it  Oliver 
CoUey  CodringtOTij  the  prosecutor,  then  came  up,  and 
addressed  them  also  in  the  hopes  of  prevailing  on 
them  to  go  home  peaceably  and  quietly :  instead  of 
doing  so,  they  went  on  in  a  body  surrounding  and 
pressing  upon  Mr.  Baskerville  and  the  prosecutor, 
who  were  trying  to  keep  them  back.  The  prisoner 
Withers,  who  was  in  the  mob  with  a  blacksmith's 
hammer  on  his  shoulder,  came  up  to  Mr.  Baskerville^ 
and  looking  him  in  the  face,  said,  **  By  God,  we'll  have 
blood  or  money,"  upon  which  Mr.  Baskerville  replied, 
"  then  rU  have  you,"  and  laid  hold  of  him,  but  the 
prisoner  extricated  himself  and  ran  away.    Mr.  Bas^ 
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1831.  kerviUe  drew  a  pistol  from  his  pocket  and  commanded 
*  '  '  'I  the  prisoner  to  stop,  but  he  continued  to  run  away. 
Case.  Mr.  Baskervtlle  then  returned  the  pistol  to  his  pocket 
and  pursued  the  prisoner,  and  at  the  same  time  called 
upon  the  prosecutor  to  assist  him,  saying,  "  Pursue 
the  fellow,  he  has  demanded  my  money.'*  Mr. 
BaskerviUe  came  up  to  the  prisoner  and  seized  him  a 
second  time,  but  receiving  several  blows  from  the 
mob  behind  him,  and  one  a  very  severe  one  upon  the 
arm  with  which  he  held  the  prisoner,  and  which  was 
struck  useless  by  his  side,  he  was  obliged  to  let  go  his 
hold,  and  the  prisoner  again  extricated  himself.  Mr. 
Codrington  then  seized  him  by  the  collar ;  but  re- 
ceiving blows  from  the  mob,  his  horse  became  impe« 
tuous  and  unruly,  started,  and  the  prisoner  again  dis- 
engaged himself,  and  immediately  threw  the  hammer 
at  Mr.  BaskerviUe^  which  missed  him :  he  then  picked 
up  the  hammer  again,  and  flung  it  immediately  at  Mr. 
Codrington,  which  struck  him  on  the  right  side  of  the 
head,  over  his  right  eye  and  nose.  Mr.  Codrington, 
from  the  effect  of  the  blow,  immediately  fell  senseless 
from  his  horse  upon  his  back  across  a  low  wall,  his 
head  being  on  one  side  of  the  wall  and  his  legs  on  the 
other,  and,  to  use  the  expression  of  the  witness,  Bas- 
kerville,  was  very  bloody,  and  had  a  wound  on  the 
eye  and  by  the  side  of  the  nose. 

Mr.  Codrington^s  account  of  the  injury  he  received 
^  was  in  the  following  words :  "  I  remember  pulling  my 
horse  up  and  attempting  to  pursue  the  man,  and  I 
remember  nothing  more;  I  came  to  my  senses  in 
about  two  hours ;  I  found  myself  in  Mr.  Baskerville*s 
house  and  a  surgeon  bleeding  me ;  the  principal  blow 
was  over  my  right  eye  and  nose ;  my  face  and  clothes 
were  all  over  blood,  a  scar  is  now  to  be  seen  by  the 
side  of  my  nose  an  inch  and  a  half  long  where  the 
skin  was  broken.'* 
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The  prisoner  had  taken  the  hammer  from  a  black-      1831. 
smith's  shop  at  8  o'clock  in  the  morning  of  the  same    ^JT^^*^ 
day ;  the  weight  of  the  iron  part  or  head  of  it  was        Case, 
five  pounds  or  more :  it  is  what  is  commonly  called  a 
blacksmith's  finishing  hammer,  one  end  of  it  round 
and  the  surface  flat,  the  other  end  sharp  to  draw  out 
with. 

The  surgeon  was  not  called  to  describe  the  nature 
of  the  wound. 

The  jury  found  the  prisoner  guilty,  and  on  being 
asked  upon  which  count,  they  said  we  find  all  the  in- 
tentions but  the  first  to  murder,  viz.  to  disable,  to  do 
grievous  bodily  harm,  and  to  resist  his  lawful  appre- 
hension. 

The  question  reserved  for  the  opinion  of  the 
Judges  is,  whether  the  injury  received  by  Mr.  Co- 
dringloTij  from  the  hammer  thrown  by  the  prisoner^ 
can  be  considered  as  either  a  stab,  cut,  or  wound, 
within  the  true  construction  of  the  statute  upon 
which  the  indictment  is  framed. 

This  case  was  considered  in  Hilary  term  1831,  by 
all  THE  Judges,  (except  Gaselee  J.,  Parke  J.,  and 
BoLLAND  B.,)  and  they  were  unanimously  of  opinion 
that  the  injury  stated  in  the  case  amounted  to  a 
wound  within  the  statute,  and  that  the  conviction 
was  right. 
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1831.       REX  V.  THOMAS  TREHARNE  the  Younger. 

Whereastap  Thomas  Evans  and  Thomas  Trehame  the  younger, 
offence  com-  who  had  been  apprehended  in  the  county  of  Cartnar* 
2-ifj!?*'  *  rt^f  were  tried  before  Mr.  Baron  Bolland,  in  the 

given  day,  '  ' 

triable  in  the  Spring  assizes  for  that  county  in  the  year  1831,  upon 

Sepityii**  an  indictment  which  charged,  that  they  on  the  2d 

an5^aSSl^*  day  of  Jult/  1830,  at  Llandovery y  having  in  their 

rises  laying  it  possession  a  promissory  note  (set  out)  with  an  in- 

StteTinthat  dorscmcnt  upon  the  same,  viz,  that  of  the  payee  (set 

county,  and  out)  did  feloniously  make,  forge,  and  counterfeit,  and 

the  nature!^  assist  in  making,  forging,  and  conterfeiting  on  the 

SlT^ncc^it  ^*^  °^'®  ^^  indorsement  (set  forth)  in  the  indictment, 

is  no  objection  with  intention  to  defraud  one  David  Davies. 

laid  in  the  m-       There  was  no  evidence  to  shew  where  the  indorse- 

dictmentis  meut  alleged  to  be  false  (viz.  the  second  indorse- 
before  the  day  -  °  1  rrii  /% 

the  statute  ment)  was  put  upon  the  note.  The  note  was  first 
She*ofeic^  seen  (with  the  last  mentioned  indorsement  upon  it) 
were  in  &ct  in  the  possession  of  the  prisoner  Evans,  in  the  county 
•ft^  that  day.  of  Glamorgan,  on  the  13th  of  September  1830.     The 

fact  of  the  forgery  rested  upon  the  evidence  of  the 
prosecutor,  and  four  other  witnesses,  who  proved  the 
hand  writing  not  to  be  that  of  the  prosecutor,  and 
upon  statements  made  by  the  prisoner  Trehame  to 
several  persons  who  were  examined.  When  the  case 
for  the  prosecution  was  closed,  it  was  objected  by 
the  counsel  for  the  prisoner, 

First,  that  the  first  indorsement  on  the  note,  viz. 
that  if  the  payee,  was  so  badly  written  as  to  be  illegi- 
ble, and  that  the  note  was  therefore  not  negotiable. 

Secondly,  that  the  date  of*  the  note  being  the  2d 
day  of  July f  and  the  false  indorsement  being  charged 
to  have  been  made  on  that  day,  and  there  being  no 
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evidence  to  shew  that  the  forgery  was  committed  in      1831. 
Carmarthenshire^  the  offence  could  not  be  tried  in   2,—  ^     [ 

TjISHAKNE  8 

that   county    under    the   11  G.  4.  &  1  W.4f.  c.GQ.        Case. 
s.  24.,  as  that  statute  did  not  come  into  operation 
till  the  20th  of  July,  (a) 

The  learned  Judge  was  of  opinion  that  the  first  ob- 
jection could  not  avail  the  prisoners,  as  the  first  in- 
dorsement, though  badly  written,  had  been  acted 
upon,  as  being  a  valid  and  perfect  indorsement,  by  the 
prisoner  Evans^  who  arrested  the  prosecutor  for  the 
amount  of  the  note  ;  and  the  learned  Judge  did  not 
feel  himself  called  upon  to  withdraw  the  case  from  the 
consideration  of  the  jury  upon  the  second  objection. 

The  learned  Judge  told  the  jury  that  he  thought 
there  was  no  evidence  that  the  forgery,  if  committed, 
was  committed  in  Carmarthenshire;  and  left  it  to  them, 
if  they  were  satisfied  that  the  indorsement  alleged 
to  be  false  was  so,  and  that  the  prisoners  or  either  of 
them  had  forged  it,  to  say  whether  the  forgery  was 
committed  before  or  aftei'  the  20th  of  JiUy. 

The  jury  acquitted  Evans  and  found  Trehame 
guilty,  and  that  the  forgery  was  committed  after  the 
20th  of  July.  It  was  then  submitted  by  the  pri- 
Boner's  counsel  in  arrest  of  judgment,  that  this  case 
required  the  time  to  be  so  stated  as  to  bring  it  within 
the  jurisdiction  of  the  Court ;  the  time  on  the  face 
of  the  indictment  was  the  2d  July^  when  the  45  G.  3. 
was  in  force ;  if  the  time  was  material,  it  must  be 
taken  to  have  reference  to  the  statute  of  the  45  G.  3. 
then  in  force,  and  the  prisoner  could  not  be  tried  in 
the  county  of  Carmarthen  for  the  offence  unless  com- 
mitted in  that  county ;  and  that  as  there  was  no  evi- 
dence that  the  forgery  was  committed  in  Carmarthen- 


(a)  The  last  section  of  the  statute  enacts,  that  it  shall  take  effect 
on  the  2l8t  day  of  July^  but  the  statute  did  not  receive  the  royal 
assent  till  the  23d. 
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1831. 


Thbhabme's 
Case. 


shirCf  and  the  learned  Judge  had  directed  the  jury 
to  satisfy  themselves  whether  the  offence  was  com- 
mitted afler  the  20th  JuIj/^  and  they  had  so  found, 
and  as  the  indictment  charged  the  offence  to  have 
been  committed  on  the  2d  oPJuli/y  the  verdict  could 
not  support  any  judgment.  Rea:  v.  Napper,  supra^ 
44.  and  Rej:  v.  Brown,  M.  &  M.  163.  were  cited  as 
authorities. 

The  learned  Judge  respited  the  judgment  till  the 
next  assizes,  in  order  that  the  opinion  of  the  Judges 
might  be  obtained  upon  the  Question. 

This  case  was  considered  at  a  meeting  of  all  the 
Judges,  (except  Park  J.,  Vaughan  B.,  and  Taun- 
TON  J.,)  in  Easter  term  1831 ;  and  they  were  unani- 
mously of  opinion,  that  as  the  forgery  was  the  same 
offence  before  the  20th  of  July  1 830,  as  afterwards, 
and  this  statute  only  entitled  the  prosecutor  to  charge 
in  that  county,  what  before  he  must  have  charged  in 
another,  but  made  no  provision  for  varying  the  charge 
or  introducing  any  additional  statement,  whatever 
charge  would  before  the  statute  have  been  sufficient 
in  the  county  in  which  the  ofience  must  have  been  then 
laid,  will  be  sufficient  in  the  county  in  which  the  trial 
is  had ;  and  the  conviction  was  therefore  affirmed. 


1831. 


REX  V.  CHARLES  CULLEN. 


A  request  The  prisoner  was  tried  before  the  Honourable  C.  £• 
Bnd^w.4!^'  Law,  Common  Serjeant,  at  the  Old  Bailey  sessions, 
c«  66. 5.10.      in  December  1830,  on  an  indictment  which  charered 

mutt  import        ,        -  1       ^^  1        /.   ^^  *  »»^ 

on  the  face  of  that  he  ou  the  19th  of  JSiovember,  1  W.  4.,  at,  &c., 

it  to  be  a 

request;  and  if  the  words  have  not  necessarily  that  efiect»  but  are  so  understood  in  trade, 
there  must  be  an  vmutndo  to  €xpkdn  ikem. 
Smnhk,    A  request  need  not  be  addressed  to  any  particular  person. 
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feloniously  did  utter,  dispose  of,  and  put  off  to  one 
John  Smth  a  certain  forged  request  as  follows ;  that 
is  to  say, 

"  Per  Bearer^ 

"  2  V  Counterpoint 

"  T.  Davies. 

«  E.  Twell 
«  88,  Aldgate:* 

with  intent  to  defraud  John  Lanison  and  others,  he 
the  said  Charles  Cullen  at  the  time  of  his  so  uttering, 
disposing  of,  and  putting  off  the  said  request,  then 
and  there  well  knowing  the  same  to  be  forged, 
against  the  form  of  the  statute,  and  against  the 
peace,  &c. 

The  prisoner,  who  had  been  in  the  service  of  Mr. 
Davies  as  porter,  but  had  then  left  it,  went,  on  the 
19th  o^  November  1830,  to  the  house  of  Messrs.  JoA» 
Lanison^  While,  and  Luplon,  warehousemen,  53. 
Bread  Street,  and  produced  to  John  Smith,  a  servant 
of  Lanison  and  Co.,  a  p&per,  of  which  the  following 
is  a  copy :  — 

**  Per  Bearer, 

"  2  V  superior  Counterpain, 

"  T.  Davies. 
"  E.  TweU. 
«  88.  Aldgate:' 

Smith,  in  consequence  of  the  prisoner's  producing  the 
paper,  delivered  the  counterpanes  to  him  :  they  were 
worth  Tjis.  Davies  was  a  customer  of  Lanison  and 
Co.,  and  lived  at  88.  Aldgate ;  Sndth  did  not  then 
know  TweU,  he  gave  credit  to  the  signature  of 
Davies  ;  TweU  was  in  the  employ  of  DavieSy  and  had 
authority  from  him  in  his  absence  to  write  an  order 
for  goods  in  his  name  in  this  form,  but  TweU  had  no 
authority  to  employ  any  other  person  to  write  the 
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1831.      same;  the  paper  produced  was  not  the  writing  of 
'     -    /     Davies  nor  of  Twell,  nor  signed  by  the  authority  of 
Case.       Davtes. 

The  following  bill  of  parcels  was  made  and  de- 
livered to  the  prisoner  with  the  goods :  — 

«« Bought  of  Lanisorij  White^  and  Lupton,  two 
V  fine  counterpanes,  13^.  6rf.,  1/.  7^»'* 

Mr.  Davies  said  they  generally  wrote  their  orders, 
"Send  per  bearer,"  or  "  per  bearer;"  and  that  such 
orders  as  these  are  common  in  their  business. 

Mr.  Lee  objected,  on  behalf  of  the  prisoner,  that 
the  paper  produced  did  not  purport  to  be  a  request 
within  the  meaning  of  the  statute :  no  particular  per- 
son  was  requested,  nor  was  it  addressed  to  any 
particular  person ;  and  that  the  same  construction 
which  was  put  on  the  word  order  in  the  former 
statutes,  applied  to  the  word  request  in  the  11  G.  4. 
&  1  ;r.  4.  c.  66.  s.  10. 

The  jury  found  the  prisoner  guilty,  and  said  that 
they  considered  the  paper  as  a  request  for  the  de- 
livery of  the  goods  mentioned  in  it,  and  that  such 
papers  were  in  trade  so  considered. 

The  learned  Common  Serjeant  respited  the  sen- 
tence to  take  the  opinion  of  the  Judges,  whether  the 
instrument  set  forth  in  the  indictment  is  upon  the 
face  of  it  one  of  those  instruments ;  namely,  a  request 
for  the  delivery  of  goods,  the  knowingly  uttering 
of  which  is  prohibited  by  the  1 1  G.  4.  &  1  fF.4f.  c.  66. 
s.  10. ;  and  particularly  whether  the  want  of  any  ad- 
dress was  a  valid  objection.  See  the  cases  of  JoneSf 
1  Leach,  53.  and  of  Clinch^  p.  540. 

In  Easter  term,  1831,  at  a  meeting  of  all  the 
Judges,  (except  Park  J.,  Vaughan  B.,  and  Taun- 
ton J.,)  this  case  was  considered,  and  they  were  una- 
nimously of  opinion,  that  the  words  "  per  bearer"  did 
not  necessarily  import "  send  per  bearer:  '*  they  might 
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mean  "  I  have  sent  per  bearer,"  and  that  there  ought      1831. 

to  have  been  an  innuendo  to  explain  them.     They  V.   '  ~/ 

*  •'  CdLL£N  8 

seemed  to  think  the  address  not  necessary.  Case. 

The  judgment  was  arrested. 


REX  V.  WILLIAM  DEELEY.  1831. 

The   prisoner  was    tried    before    the   Honourable  Adding  a  false 
C.  E.  Law,  Common   Seijeant,   at  the  Old  Bailey  t^Mme  of  a 
sessions  in  Fehnmry  1831,  upon  an  indictment  for  5,^^^**^ 
feloniously  marrying  Elizabeth  Chanty  widow,  Eliza*  named,  is 
heth  RowCj  his  wife,  being  then  alive.  it  be' not"* 

It  appeared  in  evidence  that  Elizabeth  Chant  was,  necessary  to 

nit  •  '      1  1  give  any 

m  fact  and  by  reputation,  a  smgle  woman,  and  an  description, 
objection  was  taken,  that  she  was  improperly  de- 
scribed in  the  indictment  as  a  widow. 

The  jury  found  the  prisoner  guilty. 

The  learned  Common  Serjeant  respited  the  sen- 
tence, to  take  the  opinion  of  the  Judges  on  the 
validity  of  this  objection. 

At  a  meeting  of  the  Judges  in  Easter  term  1831, 
this  case  was  considered  by  all  the  Judges,  (except 
Park  J.,  Garrow  B.,  Vaughan  B.,  and  Taunton  J.,) 
and  they  were  unanimously  of  opinion  that  the  mis- 
description was  fatal,  though  it  was  not  necessary  to 
have  stated  more  than  the  name  of  the  party. 
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1881.  REX  V.  ROBERT   KIRKWOOD,  JAMES 

"— ^^— '  COLLYER,  and  WILLIAM  CALVERT. 

^^iSr  dUtinct  ^^^  prisoners,  Kirkwood,  Collyer  and  Calvert^  were 
parts  of  a  tried  before  Mr.  Justice  Littledale,  at  the  Spring 
men^wichb"  assizes  for  the  county  palatine  of  Lancaster^  in  the 
a  pri»BiMi,      year  1831. 

does  not  know  Jonathan  Dade,  who  was  in  the  same  indictment, 
othe?Mrtf  *  made  his  escape  from  the  castle  at  Lancaster  during 
ore  executed,  the  assizes  before  that  trial  came  on. 
b°finish(^y  '^^^  ^^st  count  of  the  indictment  was  against 
*h^^^  °*  -  J.  Dade  (otherwise  called  JonatJian  Day),  and  Robert 
the  others.       Ktrkwood,  for  forging  a  bill   of  exchange  of  the 

tenor  following  ;  that  is  to  say, 

"  No.  477.  £150  10s.  Manchester  Bank,  17th 
of  December  1830.  Two  months  after  date,  pay  to  Mr. 
Samuel  Cooke,  or  order,  one  hundred  and  fifty  pounds 
ten  shillings,  value  received. 

"  For  Benjamin  Hey  wood  and  Co. 

"  Benjamin  Heywood. 
*'  To  Messrs.  Masterman,  Peters, 
Mildred  Masterman  and  Co., 
Bankers,  London.^* 

with  intent  to  defraud  Benjamin  Heywood,  and 
against  Collyer  and  Calvert,  for  aiding,  abetting, 
counselling,  and  procuring  said  Dade  and  Kirkwood 
to  commit  said  felony  and  forgery. 

Second  count  against  Dade  only,  for  offering, 
uttering,  disposing  of  and  putting  off  said  bill  with 
like  intent. 

Third  and  fourth,  same  as  first  and  second,  but 
with  like  intent  to  defraud  Wm.  Masterman  and 
others. 
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Fifth  and  sixth,  the  like  to  defraud  Samuel  Cooke»      1831. 
Seventh,  against  Dade  and  Kirkwood  for  forging  an    1^  -     ^ 
acceptance  to  said  bill,  whose  tenor  follows :  —  Case. 

"  Accepted, 

"  Masterman  and  Co.*' 

with  intent  to  defraud  said  Wm.  Masterman  and 
others,  and  against  Collyer  and  Calvert  for  aiding,  &c. 
said  Dade  and  Kirkwood  to  commit  said  felony. — 
Eighth  count  against  Dade  only,  for  offering  said 
acceptance  with  like  intent.  —  Ninth  count  against 
Dade  and  Kirkwood  for  forging  said  indorsement  of 
said  bill,  whose  tenor  follows :  — 

* 

"  Samuel  Cooke.*' 

with  intent  to  defraud  Samuel  Cooke,  and  against 
Collyer  and  Calvert  for  aiding,  &c.  as  before.  —  Tenth 
count  against  Dade  only,  for  offering,  &c.  indorse- 
ment with  like  intent. 

In  the  course  of  the  then  last  year,  a  person  of  the 
name  of  Wilson,  who  was  examined  as  a  witness  for 
the  crown,  concocted  a  plan  with  Collyer  and  Cahert 
to  raise  money  by  means  of  forged  bills  of  exchange, 
and  Dade  became  a  party  to  this  plan.  It  was  de- 
termined amongst  them  that  Heywood's  bank  at  Man- 
chester was  to  be  the  bank  whose  bills  were  to  be 
forged,  and  they  caused  a  real  bill  to  be  procured 
from  Heywood's  bank. 

It  was  finally  agreed  that  Dade  should  fill  up  the 
bills,  and  when  the  agreement  was  made  with  Dade, 
Kirkwood  was  present ;  but  it  did  not  appear  that 
Kirkwood  knew  any  thing  of  what  had  been  pre- 
viously arranged  amongst  the  parties,  or  that  he  knew 
that  Dade  had  agreed  to  fill  them  up,  as  no  evidence 
was  given  that  Kir/cwood  took  any  part  in  the  con- 
versation ;   at  the   meeting,   Wilson  paid  money  to 
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1831.  Kirkwood  on  account  of  other  transactions.  But  at 
^  -  -\  that  meeting,  Wilson  told  Kirkwood  that  he  wanted 
Case.  the  bill  engraved  which  had  been  procured  from 
Heywood^s ;  and  Kirkwood  told  Wilson  he  would  do 
it  for  him,  and  he  would  do  any  thing  he  wanted  in 
that  line,  and  9QL  was  the  price  mentioned  for  which 
he  was  to  do  it. 

In  three  weeks  or  a  month  after  this  Wilson  saw 
Kirkwood  again,  and  gave  him  full  instructions  what 
to  do,  and  made  arrangements  with  him  for  20/.,  and 
he  was  to  cut  the  bill  plate  and  print  about  twenty 
of  them,  and  on  that  day  Wilson  gave  him  the  bill 
and  paid  him  a  balance  to  make  up  20/.,  this  20/. 
Wilson  had  received  from  Collyer  to  pay  on  account 
of  the  bill  being  done.  After  this  Wilson  had  com- 
munication with  Collyer  and  Calvert  about  HeyxooodT^ 
bills,  and  in  two  or  three  weeks  after  Wilson  again 
saw  Kirkwood,  and  Kir/cwood  shewed  him  the  plate, 
and  he  and  Kirkwood  agreed  that  Kirkwood  should 
procure  the  paper,  which  he  did,  and  Wilson  gave  his 
opinion  which  was  nearest  Heywood's  paper,  and  the 
bills  were  to  be  done  upon  that,  and  in  a  few  days 
Kirkwood  gave  Wilson  twenty,  seven  engravings  of 
the  plate  of  Heywood.  Wilson  afterwards  delivered 
the  bills  so  engraved  to  Calvert,  to  give  to  Dade. 
There  were  various  other  meetings  between  Wilson, 
Dade,  Collyer  and  Calvert,  relative  to  these  bills  about 
the  acceptance  of  Masterman,  but  the  part  Kirk- 
wood took  in  the  business  ended  with  his  delivery  of 
the  twenty.seven  engravings  to  Wilson. 

The  bill  in  question  was  proved  to  be  a  forgery, 
the  engraving  was  proved  to  be  an  impression  of  the 
plate  which  Kirkwood  had  shewn  to  Wilson,  and  the 
signature  and  the  whole  of  the  filling  up  was  proved 
to  be  in  Dade^s  hand-writing. 
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The  counsel  for  the  prosecution  referred  to  Rex  v.      1831. 
Bingley  and  others^  Russ.  and  Ryan,  C.  C.  446.  ^  ^  -\^ 

All  the  prisoners  were  convicted;  but  after  the  Case, 
trial,  the  learned  Judge  doubted  whether  the  present 
case  went  quite  the  length  of  that,  and  whether  the 
conviction  as  far  as  related  to  Kirkwood  was  proper, 
and  then  if  it  was  wrong  as  to  him,  the  conviction  of 
CoUyer  and  Calvert^  who  were  charged  as  accessories 
before  the  fact,  would  fall  to  the  ground  also,  inas- 
much as  Dade  was  not  upon  his  trial. 

The  learned  Judge  respited  the  judgment  till  the 
next  assizes,  that  the  opinion  of  the  Judges  might 
be  taken. 

This  case  was  considered  at  a  meeting  of  all  the 
Judges,  except  Garrow  B.  and  Patteson  J.,  in 
jfVim/y 'term,  1831,  and  they  were  unanimously  of 
opinion  that  Rea:  v.  Bingley  was  rightly  decided,  that 
the  ignorance  of  Stansfield  and  Kirkwood  of  those 
who  were  to  effect  the  other  parts  of  the  forgery  was 
immaterial,  it  was  sufficient  if  he  knew  it  was  to  be 
executed  by  somebody,  and  the  conviction  was  af- 
firmed. 


REX  V.  JONATHAN  DADE,  ROBERT  KIRK-      1831. 
WOOD,  JOHN  STANSFIELD  and  Others.  ^— v — ' 

The  prisoners,  except  Dade^  who  had  made  his  iTie  makers 
escape,  were  tried  before  Mr.  Justice  Littledale  andpliS*^ 
at  the  last  Spring  assizes,  for  the  county  palatine  of  J^^^^®|j 
Lancaster i  in  the  year  1831.  pose  of  foi^- 

First  count  was  against  Jonathan  Dade  (otherwise  a^enwS 

filled  up  by  a 
third  person,  are  principals  in  the  forgery  with  that  person,  though  each  executed  nis  part 
in  the  absence  of  the  others,  and  without  knowing  by  whom  the  other  parts  are  executed. 
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1831.      Day)j  Kirkwood  and  Stansficldj  for  forging  a  promis- 
y^^TT^     sory  note,  whose  tenor  follows  :  — 

Dadb's  Case.  *^ 

"  No.  3534.  Wirksworth  and  Ashbum^  £5. 

**  I  promise  to  pay  the  bearer  on  demand  five 
pounds,  here  or  at  Messrs.  Smithy  Payne  and  Snutk^ 
bankers,  London^  value  received. 

"  fVorksworth,  12th  December,  1829. 

"  No.  3534. 
"  For  Richard  Arkwright  and  Co. 

"  Cliarles  Arkwright. 
«  Entered,  William  Peat,  £5r 

with  intent,  to  defraud  Richard  Arkwright  and 
others,  and  against  Collins,  Campbell  and  Liddy,  for 
aiding,  abetting,  counselling  and  procuring  the  said 
Dade,  Kirkwood  and  Stansfield,  to  commit  said 
felony  and  forgery.  Second,  same  as  first,  with 
intent  to  defraud  Samuel  Smith  and  others.  Third, 
same  against  Dade  only  for  ofiering,  uttering,  dis- 
posing of,  and  putting  off  said  forged  note,  with  intent 
to  defraud  said  Richard  Arkwright  and  others. 
Fourth,  the  like  with  intent  to  defraud  said  Samuel 
Smith  and  others.  Fifth,  the  like  with  intent  to  de- 
fraud George  Sykes. 

In  the  month  of  August  last,  Collins  and  Campbell 
were  desirous  that  forged  notes  of  the  JVirksworth 
bank  should  be  prepared,  and  it  was  agreed  by  them 
that  a  person  of  the  name  of  Wilson,  who  was  ex- 
amined as  a  witness  for  the  crown,  should  find  the 
bottoms,  which  is  a  slang  term  used  by  persons  who 
deal  in  forged  notes,  to  denote  paper  for  making  the 
notes.  In  the  course  of  that  month  Wilson  told  Stans-- 
Jield  there  were  some  people  wanting  bottoms  for 
making  Arkwrighf%  notes. 

Stansfield  agreed  to  make  the  bottoms :  200  were 
mentioned  as  being  the  number  wanted. 
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Bottoms  were  afterwards  delivered  by  Stansfield  to      1831, 


Wilson^  and  Wilson  gave  him  credit  for  350,  at  4^. 
a  piece,  which  came  to  70/. ;  but  Stansfield  in  fact  de- 
livered 358  to  Wilson :  a  discussion  then  took  place 
about  the  paper  being  such  as  was  wanted,  and  Stans- 
Jield  said  he  thought  they  would  do  when  they  were 
completed ;  that  350  would  go. 

Stansfield  after  this  had  interviews  with  Dade  and 
Campbell;  and  they  each,  at  different  times,  com- 
plained of  the  paper:  Campbell  got  a  genuine  Wirks- 
worth  note,  and  Wilson  sent  it  to  Liddy.  After  this, 
Wilson  gave  the  bottoms  to  Campbell  to  take  to 
Liverpool. 

About  a  week  after,  Wilson  sent  the  pattern  note 
to  Liddy ;  he,  Wilson,  saw  Kirkwood,  and  enquired 
if  he  was  the  engraver  from  Liverpool ;  Kirkwood 
asked  about  Liddy  and  Campbell^  and  at  last  acknow- 
ledged that  he  was  the  engraver,  and  what  his  errand 
was  with  Wilson^  that  it  was  the  Wirksworth  notes. 
He  said  he  had  received  the  51.  note  and  the  bottoms 
from  Liddy  ;  and  he  said,  if  Wilson  had  a  mind,  he 
should  have  the  plates,  as  he  was  dissatisfied  with 
Liddy  and  another  person  whom  he  mentioned. 
Some  difference  occurred  between  them,  Kirkwood 
and  Campbell,  and  Kirkwood  told  Wilson  he  would 
only  deal  with  him,  Wilson. 

Wilson  had  told  Dade  that  there  would  be  such 
notes,  and  he  would  have  to  fill  them  up ;  and  Dade 
said  he  would  do  so. 

After  this  Wilson  went  to  Liverpool,  and  saw 
Kirkwood,  who  shewed  him  the  plate ;  and  said  that 
was  the  thing  that  the  job  was  to  be  done  with. 

The  next  day  Wilson,  Kirkwood,  and  Campbell 
were  together,  and  agreed  about  the  price  of  the 
notes }  that  Kirkwood  should  have  40/.  for  100  notes. 
Wilson  took  150,  and  paid  Kirkwood  60/.  for  them. 


DADB'a  Case* 
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1831.  The  following  day  Khrkwood  brought  350,   and 

D  '*  (^   delivered  them  to  Wilson^  in  the  neighbourhood  of 

Liverpool ;  and  Wilson  delivered  them  to  CampbelL 

Wilson  and  Campbell  then  went  to  Selfbrd  to  Dad^s 
house,  and  delivered  the  notes  to  Mrs.  Dade. 

The  next  day  Dade  saw  the  notes,  and  approved 
of  them ;  and  he  was  to  fill  them  up  by  a  pattern 
which  Wilson  had  got  from  Collins,  to  let  Dade  have ; 
and  Dade  finished  the  notes  off.  Dade  promised  not 
to  deliver  any  of  them  till  he  saw  Wilson  again.  CoUins 
and  Campbell  were  desirous  to  have  some  of  them 
when  they  were  ready,  this  was  on  the  4th  of  Septem^ 
ber.  The  note  in  question  was  proved  to  be  a  forgery. 
It  was  proved  to  be  one  of  Slansfield*s  make.  The 
engraving  was  proved  to  be  an  impression  from  the 
plate  which  Kirkwood  shewed  to  Wilson. 

The  filling  up  of  the  note  was  proved  to  be  in 
Dade's  writing.  It  did  not  appear  that  Stansfield, 
either  before  or  at  the  time  he  delivered  the  bottom 
to  Wilson,  knew  that  either  Dade  or  Kirkwood  had 
or  were  to  have  any  thing  to  do  with  the  transaction ; 
neither  did  it  appear  that  Kirkwood,  when  he  de- 
livered the  impression  of  the  plate  to  Wilson,  knew 
that  either  Dade  or  Stansfield  had  or  were  to  have 
any  thing  to  do  with  the  transaction. 

The  counsel  for  the  crown  referred  to  the  case  of 
Rex  V.  Bingley  and  Others,  Russell  and  Ryan,  446. 

The  jury  found  Kirkwood,  Stansfield,  CoUins,  and 
Campbell  guilty ;  Liddy  not  guilty. 

But  the  learned  Judge  doubted  whether  the 
present  case  went  the  length  of  that ;  and  whether 
the  conviction,  as  far  as  related  to  Kirkwood  and 
Stansfield,  was  proper :  and  then,  if  it  was  wrong,  as 
to  them,  the  conviction  of  Collins  and  Campbell,  who 
were  charged  as  accessories  before  the  fact,  would 
fall  to  the  ground  abo,  inasmuch  as  Dade  was  not 
upon  his  trial. 
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The  learned  Judge  respited  the  judgment,  till  the 
next  assizes ;  that  the  opinion  of  the  Judges  might 
be  taken. 

This  case  was  considered  at  a  meeting  of  all  the 
Judges,  except  Garrow  B.  and  Patteson  J.,  in 
TVinity  term,  1881.  And  they  were  unanimously  of 
opinion,  that  Kirkwood  was  a  principal,  and  that  the 
conviction  was  right. 


REX  i;.  JAMES  KIRKWOOD,  1831. 

The  prisoner  was  tried  before  Mr.  Justice  Little-  uttering 
DALE,  at  the  Spring  assizes  for  the  county  of  Lancas-  ^^a 

•     xu  loot     I'        4.4.     '  r         A  '  forged  note 

/er,  m  the  year  1831,  for  uttenng  a  forged  promissory  payable  in 
note  of  the  bank  of  Ireland.  J^ShTn^' 

The  first  count  of  the  indictment  stated,  that  the  the  forgery 
prisoner  on  the  12th  of  April,  11  G.4.,  at  Liverpool,  n  gm?&^ 
uttered  a  promissory  note  of  the  bank  of  Ireland,  ^  ^'  ^'  ^*'  ^^' 
with  intent  to  defraud  the  governor  and  company  of 
the  bank  of  Ireland,  the  prisoner  well  knowing  the 
same  to  be  forged. 

Second,  to  defraud  Ann  Roberts ;  third,  Frances 
Bennett ;  fourth,  Sarah  Johnson. 

The  following  is  a  copy  of  the  note :  — 

"  Bank  of  Ireland,  446. 
**  I  promise  to  pay  the  bearer,  on  demand,   in 
Dublin,  one  pound  ten  shillings  British. 

"  49765,  18th  November  1829.     49765,  18th  No- 
vember  1829. 

"  For  the  Governor  and  Company 
of  the  Bank  of  Ireland. 
"  (Thirty  shillings.)     J.  Irvine.   (Thirty  shillings.)" 

VOL.  I.  Y 
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18S1.  It  was  contended  on  the  part  of  the  prisoner,  that 

1-  '  I  the  uttering  a  forged  bank  of  Ireland  note  in  Eng- 
Case,  land  was  not  a  felony ;  and  Rea:  v.  Dicky  1  Leach,  68, 
and  g  East,  P,  C.  925,  and  Rea?  v.  M'Kayy  Russ. 
&  Ryan,  C.71.  were  referred  to  as  applicable  to 
Scotch  notes.  These  cases  are  also  mentioned  in  a 
note,  $  Russ.  4/56. 

The  statutes  2G.2.  c.25.  5.4-,  43  G.  3.  r.l39., 
45  G.  3.  c.  89.  s.  1.,  were  referred  to  on  the  respective 
parts  of  the  crown  and  the  prisoner.  And  it  was 
stated  on  the  part  of  the  crown,  that  a  similar  case  to 
the  present  had  occurred  at  Lancaster  some  years 
ago,  but  that  the  objection  had  not  been  taken,  and 
it  was  rather  supposed  that  the  prisoner  on  that 
occasion  had  pleaded  guilty. 

The  offence  charged  in  the  indictment  was  com- 
mitted before  the  passing  of  the  act  1 1  G.  4.  and 
1  W.  4.  c.  66. 

The  jury  found  the  prisoner  guilty,  but  the  learned 
Judge  respited  the  judgment  till  the  next  assizes, 
that  the  opinion  of  the  Judges  might  be  taken. 

In  Trinity  term  1831,  all  the  Judges  (except 
Garrow  B.  and  Patteson  J.,)  met,  and  considered 
this  case,  and  they  were  unanimous,  that  the  offence 
was  within  the  then  existing  statutes,  and  that  the 
conviction  was  good. 
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REX  V.  WILLIAM  PEARSON.  1831. 

The  prisoner  was  tried  before  Mr.  Justice  Little-  The  7  o.  4. 
©ALE,  at  the  Mai/  Old  Bailey  sessions,  in  the  year  j^'not^uro 
1831  (Mr.  Baron  Vaughan  being  present),  on  an  rfiewantof 
indictment,  founded  on  52  G.3.  c.  143.,  for  stealing  foX^^the^ 
a  letter,  which,  under  that  act  of  parliament,  if  the  ^^^^fndicu 
prisoner  had  been  convicted  upon  it,  would  have  been  ment  for  what 
a  capital  c^ence,  and  there  were  also  two  counts  for  gtetute  would 
larceny  in  stealing  bank  notes.  *»  «o  oflcnce. 

The  jury  acquitted  the  prisoner  on  the  counts 
founded  on  the  53  G.  3.,  which  was  the  capital  part  of* 
the  charge,  and  found  him  guilty  on  the  counts  for 
larceny  in  stealing  one  of  the  bank  notes. 

After  the  counsel  for  the  prosecution  had  left  the 
Court,  the  counsel  for  the  prisoner  suggested  to  the 
learned  Judge,  that  the  counts  for  stealing  the  bank 
notes  were  bad  in  point  of  law,  inasmuch  as  they  did 
not  conclude  "  against  the  form  of  the  statute,"  and 
which,  he  said,  they  ought  to  have  done,  as  the 
offence  of  stealing  a  bank  note  was  not  an  offence 
at  common  law,  but  was  created  by  act  of  par- 
liament. 

It  appeared  to  the  learned  Judge  at  the  time  that  ' 

the  objection  was  made,  that  there  was  ground  for 
its  consideration ;  and  as  the  counsel  for  the  prose- 
cution were  gone  away,  the  learned  Judge  thought 
the  proper  course  was  to  respite  judgment  till  the 
next  sessions,  for  the  purpose  of  submitting  the  case 
to  the  consideration  of  the  Judges. 

The  following  is  a  copy  of  the  eleventh  count  of 
the  indictment :  — 
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"And  the  jurors,  &c.;  that  the  said  W.  P.  with  F. 
and  A.  aforesaid,  to  wit,  at  the  Middle  Temple  afore- 
said, in  London  aforesaid,  105  bank  notes,  each  made 
for  the  payment  of  10/,,  of  lawful  money  of  G.  jB., 
and  of  the  value  of  10/.  each,  the  property  of  the 
said  John  FolUott  Powell^  then  and  there  feloniously 
did  steal,  and  take,  and  carry  away,  against  the  peace 
of  our  said  lord  the  King,  his  crown  and  dignity."— 
The  twelftli  count  was  the  same,  only  varying  the 
property ;  vide  7  G.  4.  c.  64.  ss.  20,  21. 

The  learned  Judge  observed,  that  the  eleventh 
count  does  not  state  any  day  when  the  offence  was 
committed,  but  suggested,  that  perhaps  that  was 
cured  by  the  twentieth  section  of  the  above  men- 
tioned act  of  parliament. 

In  Trinity  term  1831,  all  the  Judges  (except 
Garrow  B.  and  Patteson  J.)  met,  and  considered 
this  case,  and  held  the  omission  fatal,  and  not  cured 
by  the  7  G.i*.  c.  64.,  and  that  the  judgment  should 
be  arrested. 


1831. 


REX  V.  GEORGE  SMITH. 


One  who  In-    The  prisoner  was  tried  before  Mr.  Justice  Bosan- 

nocently  cuts  * 

off  the  stamp  QUET,  (present  Mr.  Justice  Littledale,)  at  the  May 
thepareh^  0/rf  Baileij  sessions,  in  the  year  1831,  upon  an  indict- 
ment, &c.  ment  founded  on  the  seventh  section  of  55  G.  3.  c.  184., 
strument,  wiU  which  provided,  "  That  if  any  person  shall  fraudu- 
^pfuj'o^nL  lently  cut,  tear,  or  get  off,  or  cause  or  procure  to  be 

under  &S  G.  J. 

c,  184.  «.  7.  if  lie  afterwards  ^ts  off*  such  stamp  from  such  parts  of  the  parchment  with 
intent  to  use  it  again.  And  it  will  be  equally  an  offence  whether  the  impression  wf^  made 
before  or  after  SS  O.5.  c.  184. 
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cut,  toniy  or  got  ofi^  the  impression  of  any  stamp  or      1831. 
die  which  diall  have  been  provided,  made,  or  used     '  smith's' 
in  pursuance  of  this  or  any  former  act,  for  expressing        Case* 
or  denoting  any  duty  or  duties  under  the  care  or 
management  of  the  commissioners  of  stamps,  or  any 
part  of  such  duty  or  duties,  from  any  vellum,  parch- 
ment, or  paper  whatsoever,  with  intent  to  use  the 
same  for  or  upon  any  other  vellum,  parchment,  or 
paper,   or  any  instrument    or  writing  charged  or 
chargeable  with  any  of  the  duties  hereby  granted, 
then  and  in  every  such  case,  every  person  so  offend- 
ing, and  every  person  knowingly  and  wilfully  aiding 
and  abetting,  or  assisting  any,  or  counselling  any  such 
offence  as  aforesaid,  shall  be  adjudged  guilty  of  felony 
without  benefit  of  clergy. 

The  first  count  of  the  indictment  charged  that 
the  prisoner  feloniously  and  fraudulently  did  cut,  tear, 
and  get  off  from  a  certain  piece  of  parchment,  the 
impression  of  a  certain  die  which  had  been  thereto- 
fore provided,  made  and  used,  in  pursuance  of  cer- 
tain  act  of  parliament  made,  and  passed  in  the  fifly- 
fifth  year  of  his  late  Majesty  King  George  the  Third, 
intitled  (setting  out  the  title  of  55  G.  3.  c.  184.)  for 
denoting  a  certain  duty,  being  one  of  the  duties  under 
the  care  and  management  of  the  commissioners  of 
the  stamps,  that  is  to  say,  a  stamp  duty  of  25/.  of 
lawful  money  of  Great  Britain,  with  intent  fraudu- 
lently to  use  the  same  for  and  upon  other  vellum  parch- 
ment or  paper,  against  the  statute,  &c.  The  second 
count  only  varied  from  the  first  in  charging  the  pri- 
soner with  feloniously  cutting,  tearing^  and  getting 
off  from  a  piece  of  vellum  a  certain  impression,  (as  in 
first)  with  intent  to  use  the  same  for  and  upon  other 
parchment.  The  third  and  fourth  counts  were  like 
the  first  and  second,  with  the  exception  of  charging 
the  intent  to  use  the  same  for  and  upon  a  certain 
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1 931.  other  piece  of  parcfameut,  chargeable  with  a  cettatii 
'  ■•"^^  duty  of  25/.  granted  by  the  said  act  o£  parliament* 
Cam.  The  fifth  count  charged  that  the  prisoner  felonioualy 
and  fraudulently  did  cut,  tear,  and  get  off,  from  a  oer« 
tain  piece  of  parchment,  a  ceitain  other  impressioa 
of  a  certain  die^  which  IhuI  been  theretofore  provided^ 
made,  and  used  in  pursuance  of  the  statute  in  that 
case  made  and  provided,  for  denoting  a  certain  duty» 
being  o&e  of  the  duties  under  the  cai^e  and  manage^ 
ment  of  the  commissioners  of  stamps,  that  is  to  say, 
a  stamp  duty  of  25L  of  lawful  money,  with  intent  to 
use  the  same  for  and  upon  a  certain  other  piece  of 
parchment,  against  the  statute.  The  sixth  count 
was  the  same  as  the  fifth  with  the  exception  of  alleg- 
ing the  offence  to  be  that  he  did  cut,  tear,  and  gjet 
off  the  impression  from  a  certain  piece  of  velluiB. 

The  prisoner  was  junior  clerk  in  the  stamp  office^ 
and  in  conseqilence  of  the  illness  of  another  clerk, 
attended  on  the  9th  of  April  last,  before  one  of  the 
commissioners  in  the  ojffice  for  making  allowances 
upon  spoiled  stamps,  upon  which  occasion  it  was  his 
duty  to  cut  off  from  each  of  the  instruments  oa 
which  allowances  were  to  be  made,  a  piece  upoa 
which  the  stamp  was  impressed,,  and  to  throw  into 
the  fire  the  piece  so  cut  off. 

Upon  the  Qth  of  April,  two  stamps  only  of  the 
amount  of  Q5L  were  brought  before  the  conunis* 
sioners  for  allowance,  and  it  was  satis&ctorily  proved 
that  the  prisoner  upon  that  occasion  cut  off  tlie  parts 
of  two  instruments  upon  which  those  stamps  were 
impressed^  but  instead  of  putting  them  into  the  fire 
he  retained  them^  and  afterwards  contrived  to  detach^ 
the  impressions  from  the  blue  paper  upon  whBch  the 
stamps  were  impressed^  and  affixed  them  to  two 
other  skins  of  parchment,  which  he  procured  frooi 
a  law  stationer  with  the  words   "  This  indenture*' 
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engrossed  thereon^  afid  offered  the  skidA  With  the  itn*      ISSI, 
pressions  so  annexed  for  sale«     It  was  proved  that    ^^-7' 
stamps  impressed  on  blue  paper  are  used  for  vellum       Gate; 
and  parcbmetit  onfj,  that  stampd  Of  this  descripticm 
oi'  the  value  of  QSL  were  in  use  before  the  passing  of 
35  G*  Sw)  that  the  impressions  in  question  were  made 
by  a  di^  the  use  of  which  the  commissioners  had 
directed  to  be  continued,  in  pursuance  of  the  55  0. 3.^ 
but  the  officers  of  the  stamp  office  cotftd  not  under- 
take to  say  that  the  impres^on  in  queistion  had  not 
been  made  and  issued  beifore  the  passing  of  that  act 

It  was  objected  on  behalf  of  the  prisoner,  first, 
that  the  allegations  in  the  indictment  which  stated 
the  impressions  to  have  been  made  front  a  die  used 
in  pursuance  of  55  G.  3.  were  not  sustained ;  secondly^ 
that  the  act  did  not  apply  to  the  case  of  impressions 
lawfully  cut  off,  by  order  of  the  commissioners,  from 
the  instruments  to  which  they  were  affixed,  and  af^er* 
wards  detached  from  the  pieces  of  vellum  or  parch« 
ment  which  had  been  lawfully  cut  off;  and,  thirdly, 
that  the  act  was  only  applicable  to  cases  where  the 
impressions  were  detached,  with  intent  to  use  them 
upon  some  vellum,  parchment,  or  paper  chargeable 
with  a  duty ;  and  that  the  parchment  to  which  the 
impressions  were  affixed  by  the  prisoner,  were  not  in 
a  state  to  be  chargeable  with  a  duty. 

The  objections  did  not  appear  to  Mr.  Justice  Lit- 
TLEOALE,  or  Mr.  Justice  Bosanquet,  to  be  such 
as  to  require  that  the  case  should  be  withdrawn  from 
the  consideration  of  the  jury.  The  jury  having  re- 
fired  to  consider  their  verdict,  found  the  prisoner 
guilty }  but  in  answer  to  questions  which  had  been 
suggested  to  them  by  the  Court,  they  stated)  firsts 
that  they  could  not  say  whether  the  impressions  in 
question  were  issued  before  or  afler  the  passing  of  the 
55  G.  3.;  secondly,  that  they  acquitted  the  prisoner 
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of  any  fraudulent  intent  at  the  time  when  he  cut 
from  the  spoiled  instruments  the  pieces  to  which  the 
impressions  were  affixed ;  thirdly,  that  when  he  de- 
tached the  blue  paper  bearing  the  impression  from 
the  pieces  so  cut  off,  he  did  so  with  a  fraudulent  in- 
tent, to  use  them  upon  other  parchment ;  fourthly, 
that  he  intended  to  use  them  upon  parchment  destined 
to  be  employed  as  an  indenture. 

A  verdict  of  guilty  was  then  entered  upon  the  fiflh 
and  sixth  counts;  but  the  judgment  was  respited, 
that  the  opinion  of  the  Judges  might  be  taken  upon 
the  propriety  of  the  conviction  upon  the  fifth  and 
sixth  counts. 

In  Trinity  term  1831,  this  case  was  considered  by 
all  THE  Judges,  (except  Garrow  B.,  Alderson  J., 
and  Patteson  J.,)  and  they  were  unanimously  of 
opinion  that,  upon  this  finding,  the  conviction  was 
good. 


1831. 


REX  V.  CHARLES  BRIGGS  AND  JAMES 

BRIGGS. 


In  an  indict- 
ment for 
wounding 
with  intent  to 
murder,  &c^ 
the  instru- 
ment or  means 


The  prisoners  were  tried  and  convicted  before  Mr. 

Justice  Parke,  at  the  Spring  assizes  for  the  county 

of  ForAr,  in  the  year  1831. 

The  first  count  of  the  indictment  charged  the  pri- 
b^whichlSe"  sOucrs  that  they  on  the  9th  of  January^  1  JV.  4., 
l\^l^'  ^'  '^^  P^^^*^  ^f  -ffi^^/rf,  feloniously,  &c.  with  a  cer- 

not  be  stated; 

and,  if  stated,  do  not  confine  the  prosecutor  to  prove  a  wound  by  such  means.  A 
wound  from  a  kick  with  a  shoe  will  be  within  the  9  G.  4.  c.  51.  «.  13.  On  an  indictment 
which  charges  the  wound  to  have  been  inflicted  by  striking  With  a  stick  and  kicking 
with  the  feet,  proof  that  the  wound  was  caused  either  by  a  blow  from  a  sticky  or  a  kidk 
will  be  suffidenty  though  it  be  uncertain  by  which  of  the  two  it  was. 
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tain  stick  and  with  their  feet  did  strike,  kick,  and      1831. 
wound  WilUam  Lyall  upon  his  head,  with  intent  to     \^  ^ 
maim  him,  against  the  statute  and  against  the  peace,        Cafe. 
&c. 

The  second  count  stated  that  the  intent  to  be  to 
disfigure,  the  third  to  disable,  the  fourth  to  do  some 
grievous  bodily  harm. 

The  prosecutor  (who  had  preferred  a  charge  of 
stealing  against  the  brother  of  the  prisoners,  a  short 
time  before,  on  which  the  brother  was  taken  into 
custody  and  was  afterwards  transported),  was  return- 
ing home  on  Sunday  the  9th  of  January  last,  from 
DoncastCTy  about  half  past  seven  o'clock,  on  horseback^    ; 
when  he  met  the  two  prisoners  and  another  man,  ie^ 
who  were  walking  abreast  on  the  foot-path.    Cliarles  f 
Briggs  with  a  hedge  stake  or  half  a  rail,  the  prosecu**** 
tor  could  not  say  which,  immediately  struck  him  on! 
the  head  and  knocked  him  off  his  horse :  he  fell  oni 
the  opposite  side,  and  the  other  two  persons  came  up. 
to  him,  and  before  he  could  get  on  bis  legs  got  hold^ 
of  him  and  knocked  him  down,  struck  him  with  their 
fists  and  kicked  him  over  the  head  and  body,  so  that 
he  became  senseless.   They  then  lefl  him,  and  he  con- 
trived, how,  he  could  not  tell,  to  get  to  his  house, 
which  was  more  than  a  mile  from  the  place.     He  ar- 
rived there  covered  with  blood,  and  remained  senseless 
till  the  morning  of  the  Monday  following,  and  was  then 
confined  to  his  bed  for  a  week.     He  had  received  a 
cut  on  the  mouth  and  a  severe  contused  wound  about 
two  inches  in  length  on  the  crown  of  the  head:  the 
muscle  was  completely  divided  to  the  skull,  the  co- 
vering  membrane  of  which    was  laid  bare.      The 
wound  was  dangerous;  he  was  in  danger  of  his  life 
for  three  or  four  days. 

The  medical  witnesses  were  of  opinion,  that  the 
wound  from  its  position  could  not  have  been  caused 
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18S1.      by  a  fall  from  horseback,  and  that  it  was  occasioned 
^j.^-   /    either  by  a  blow  of  a  stick,  or  a  kick  of  a  heavy  shoe 
CMe«       when  the  prosecutor  was  on  the  ground. 

The  jury  found  the  prisoners  guilty  of  wounding 
the  prosecutor,  with  intent  to  do  some  grievous  bodily 
harm,  but  they  stated  that  they  could  not  tell,  whe* 
ther  the  wound  was  caused  by  a  blow  of  the  stick  or 
a  kick  with  a  shoe* 

The  counsel  for  the  prisoners  objected  on  the  trial, 
that  although  a  wound  given  by  a  stick  might  be  with* 
in  the  statute  90.  ^.  c.  31.  s.  12.,  upon  the  authority 
of  the  King  v.  Withera,  supra,  p.  294.  a  wound  giveiir 
by  a  foot  with  a  shoe  on  it  was  not;  and  if  it  was,  the 
mode  of  wounding  was  not  properly  described  in  the 
indictment,,  which  stated  it  to  have  been  done  with 
the  feet  only.  As  no  case  upon  the  construction  of 
the  statute  had  gone  so  far  as  the  present,  the 
learned  Judge  thought  it  right,  after  conferring  with 
Mr.  Justice  Littledale,  to  respite  thejudgmentf 
and  take  the  opinion  of  the  Judges. 

This  case  was  argued  at  a  meeting  of  all  the 
Judges  (except  Patteson  J.),  in  Trinity  term,  1831. 

Cottingham  for  the  prisoners.  A  wound  with  the 
foot  or  shoe  is  not  within  the  act  Secondly,  if  so,  it 
is  not  properly  described  as  with  the  foot  only.  Great 
strictness  is  necessary  in  describing  the  means  of  death 
in  cases  of  homicide,  and  the  same  strictness  ought  to 
prevail  here.  This  act  contemplated  wounds  with 
instruments ;  and  the  indictment  stating  a  wound 
with  a  kick  from  the  foot  only,  does  not  shew  that  sort 
of  violent  mischief  that  was  contemplated  by  the  act 
The  word  wound  was  added  to  this  act  to  include 
cases  with  instruments  neither  of  a  cutting,  or  stab- 
bing nature.  Some  instrument  is  necessary,  and  in 
every  case  hitherto  there  has  been  some  sort  of  in- 
strument.    The   word   wound   coming  immediately 
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after  cut  of  stab,  must  be  inteaded  of  wounds  by      189 1. 
similar  meaos^  and  does  not  imply  the  mere  slight     \r-  ^' 
injury   effected  in  common   assaults  with  hands  oy        Cam. 
feet  luevdy.     If  some  instrument  be  necessary,  the 
statement  of  the  indictment  excludes  the  use  of  an 
instruQfiettt»  and  is  insufficient :  all  the  previous  acts 
refer  to  cases  by  instruments  or  weapons4    The  Co* 
ventrjf  Act,  passed  to  prevent  maiming,  &c.  22  & 
23  Car.  2.  c.  1.,  contemplates  attacks  with  instruments* 
The  case  is  one  prinue  impressionism  and  the  act  ought 
not  to  be  enlarged  to  mere  common  assaults. 

Blackburn  for  the  crown.  It  is  not  contended 
that  a  mere  assault  is  within  the  act,  but  an  assault 
and  wound  with  the  intent  stated  in  the  act  is  com- 
prehended. The  first  question  is^  whether  the  means 
stated  are  sueh  as  may  be  within  the  purview  of  the 
QcU '  A  mere  kick  in  a  common  case  of  assault  is  cer-* 
tainly  not  within  the  act,  but  a  shoe  with  iron  on  it  is 
likely  to  produce  death,  and  is  murderous,  and  when 
used  with  the  intent  stated  in  the  act,  may  be  consv> 
dered  as  an  instrument  prohibited.  Res  v.  Withers^ 
suprOf  294f*  Here  was  an  instrument,  and  eflbct  pro- 
duced. Siecondly,  the  statement  is  sufficient,  if  at 
merely  states  the  effect  intended  to  be  produced,  with- 
out stating  the  instrument  used,  and  the  words  of  the 
aetare  followed,  and  are  certainly  large  enough  in  this 
case.  The  point  is^  what  the  prisoner  did,  and  with 
what  intent.  If  the  instrument  used  produces  the 
effect,  it  is  suffici^it,,  and  the  mischief  contemplated  by 
the  act  is  produced.  Thirdly,  even  under  the  repealed 
statute  43  G.  3.  c.  58.,  it  was  not  necessary  to  state  the 
instrument.  In  Rex  v.  Atkinson^  Russ.  &  Ry.  104., 
the  instrument  was  not  stated  in  all  the  counts ;  so  in 
Rex  v.  CoXf  Russ.  &  Ry.  362.  Rex  v.  Hayward^ 
Russ.  &  Ry.  78.  Rex  v.  Duffin^  Russ.  &  Ry.  365*  j 
consequently,  under  this  act  no  statement  of  instru* 
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1831.  ment  is  required,  especially  as  7  Cr.  4.  c.  64.  s.  21. 
^JTr  ■ . '  makes  it  sufficient  to  describe  the  offence  in  tlie 
Case.  words  of  the  statute.  In  cases  of  murder  or  man- 
slaughter by  kicking,  it  is  sufficient  to  lay  the  death 
as  produced  by  kicking  with  the  feet,  without  adding 
clogged  or  shoed  feet,  and  if  stated  it  is  not  necessary 
to  prove  it.  That  case  is  common.  In  cases  of  mur- 
der, some  means  of  death  must  be  stated,  but  it  is  not 
necessary  to  prove  them  precisely  as  laid.  It  is 
enough  that  the  means  proved  are  calculated  to  pro- 
duce the  same  kind  of  mischief.  Sharwin^s  case, 
1  East  P.  C.  341. 

Cottingham  in  reply.  All  the  cases  hitherto  are 
•  cases  of  some  weapon  or  instrument,  and  they  turn 
on  the  sort  of  instrument  used. 

Lord  Lyndhurst,  C.  B.  Supposing  the  word 
wound  only  had  been  used  in  the  indictment,  would 
it  not  have  been  clearly  sufficient. 

Batley  B.  You  must  come  to  this ;  that  it  is  ne- 
cessary to  state  in  the  indictment  some  instrument. 

The  Judges  unanimously  held  that  the  means  by 

which  the  wound  was  inflicted  need  not  have  been 

stated,  that  it  was  mere  surplusage  to  state  them,  and 

.  J  that  the  statement  did  not  confine  the  crown  to  the 

means  stated,  but  might  be  rejected  as  surplusage, 
and  that,  whether  the  wound  was  from  a  blow  with  a 
stick  or  a  kick  from  a  shoe,  the  indictment  was 
equally  supported ;  and  the  conviction  was  therefore 
right. 
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REX  V.  JOSEPH  WOODWARD.  1831. 

jThe  prisoner  was  tried  at  the  special  commission  for  it  is  no  ob- 
the  county  of  Nottingham,  in  December  1831,  before  ffjJn^, 
Mr.   Justice    Littledale    (present    Mr.  Justice  that  there  is 
Gaselee),  upon  an  indictment,  the  first  count  of  iiTtbe  county 
which  stated,  that  the  prisoner,  on  the  3d  November,  ^hj^J^J," 
2  W.  4.  at  the  parish  of  Normanton^on-the-Wotdd,  offence  m 
in  the  county  of  Nottingham,  unlawfully,  maliciously,  JJ^  com-*^* 
and  feloniously  did  set  fire  to  a  certain  outhouse  ™>"ed. 
there  situate,  m  the  possession  of  Rtchard  Cole,  and  dictment  for 
to  a  certain  stack  of  beans  of  and  belonging  to  the  TstelSo? 
said  jR.  C.  then  and  there  being,  with  intent  thereby  P"i««>  a  mis- 

1  11  ^  •  •%    -Tk    ^  1       take  as  to  the 

then  and  there  to  injure  the  said  R.  C,  against  the  name  of  the 
statute  and  against  the  peace.     The  second  count  Jhe^o^n^® 
stated,  that  the  prisoner  on  the  same  day  and  year  was  com- 
aforesaid,  at  the  parish  aforesaid,  in  the  county  afore-  material: Ithe 
said,  unlawfully,  maliciously,  and  feloniously  did  set  ^*'*^ "  *>*"- 
fire  to  a  certain  outhouse  there  situate,  in  the  posses-  local/ 
sion  of  the  said  R.  C,  with  intent  thereby  then  and  tute  whicV*' 
there  to  injure,  &c.,  against  the  statute  and  against  makes  it 
the  peace.    The  third  count  stated,  that  the  prisoner  &!S\o  a^taa^ 
on  the  same  day  and  year  aforesaid,  at  the  parish  o(mi\ae/itiM 
aforesaid,  in  the  county  aforesaid,  unlawf  iilly,  mali-  state  that  the 
ciously,  and  feloniously  did  set  fire  to  a  certain  stack  ^^^l  JJ^ck 
,of  beans  of  and  belonffins  to  the  said  Richard  Cole,  of  beans.  The 

,  r         .      .    1  Judges  will 

against  the  statute  and  against  the  peace.  take  notice 

The  house  was  in  Normanton-on- the- Would,  in  the  ^g^^^' 
county  of  Notiingliam,  which  is  a  hamlet  maintain- 
ing its  own  poor,  and  is  in  the  parish  of  Plumtree. 
There  is  no  such  parish  as  Normanton'On^lie-Wotdd 
in  the  county  of  Nottingham,  but  there  are  two 
parishes  called  Normanton  in  the  county,  one  called 
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1831.      Normanton-on^he'Sour^    the    other    Normanton^on" 
V  Mii^  — /     Trent. 

Case.  It  appeared  doubtful  to  Mr.  Justice   Gaselee 

and  Mr«  Justice  Littledale,  whether  the  prisoner 
could  be  convicted  on  this  indictment.  The  ob- 
jection seemed  to  be  more  particularly  applicable  to 
the  charge  as  to  the  outhouse,  as  there  is  a  local 
description  given  to  it  which  should  be  proved  as 
laid,  and  even  if  the  words  on^he-fVould  coald  be 
rgected  as  surplusage  in  mentioning  the  parish,  still 
there  is  no  such  paiish  as  Normanton  singly. 

But  they  thought  the  objection  as  to  the  outhouse 
not  material,  if  the  indictment  were  correct  as  to  die 
stack  of  beans ;  and  as  to  that  the  first  question  would 
be,  whether  the  setting  fire  to  that  were  to  be  consi- 
dered as  of*  a  local  nature  as  to  the  parish,  or  whe^ 
ther  it  were  to  be  considered  in  the  same  light  as 
common  larceny,  which  need  not  to  be  proved  in  the 
parish  alleged,  provided  it  be  in  the  county ;  and  if  it 
should  be  put  on  the  same  ground  as  common  lar- 
ceny in  this  respect,  then  a  question  would  arisen 
whether,  as  it  was  proved  negatively  that  there  is  no 
such  parish  as  Normtmton'On4he' Would  in  the  county, 
the  indictment  could  be  sustained. 

See  ite^  V.  Dowling  and  Another^  R.  &  M .  N.  P.C. 
433.  referred  to  in  2  Russell,  717-9  ^^^  v.  Bullock  and 
Another,  tried  before  Mr.  Justice  Littledale,  Old 
Bailey  September  sessions  1825,  and  on  which  a  case 
was  reserved,  whidi  was  heard  before  the  Judges, 
19th  of  November  1825.  (j) 


{a)  The  prisoDers  in  that  case  were  conTicted  of  larceny,  on  an 
indictment  for  breaking  and  entering  a  dwelling-house  situate  in 
the  parish  of  St.  Botolphi  Aldgate.  It  was  proved  that  the  proper 
name  of  the  parish  where  the  prosecutor's  house  was  situate,  was 
Si. Botdph'toithoHi' Aldgate,  The  learned  Judge  therefore  directed 
ao  acquittal  of  the  ci^ital  part  of  the  charge,  but  allowed  a  ver- 
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The  jury  found  the  prisoEuer  guilty,  but  the  learned  1831« 
Judge  respited  the  judgment  till  the  next  assizes,  ^^v^^ 
that  the  opinion  of  the  Judges  might  be  taken.  o^. 

Another  point  also  arose  on  the  trial.  It  was 
objected  by  the  counsel  for  the  prisoner,  that  the 
buildings  which  were  set  fire  to  were  neither  of  them 
within  the  meaning  of  7  &  8  ^*  4*  c.  SO.  s.  2« 

One  was  a  cow-hovel,  built  with  bricks ;  it  had  four 
walls,  and  was  a  shut-up  place;  it  had  a  dow  of 
wood,  with  brick*work  on  each  side ;  in  the  front 
wall  there  was  no  regular  glass  in  it,  but  there  were 
two  holes,  the  size  of  ordinary  windows  j  and  the 
back  had  neither  wall  or  door ;  the  roof  consisted  of 
pieces  of  wood  laid  longitudinally,  each  piece  of 
wood  resting  on  two  end  walls  j  the  bean  stack  rested 
on  the  top. 

The  other  building  was  a  cart-hovel,  adjoining  the 
cow-house,  and  was  built  with  brick  pillars,  and 
thatched  with  stubble  at  the  top.    One  side  was  open. 

ColCf  the  prosecutor,  occupied  a  farm  at  Norman* 
tan^on^the-Woiddj  but  the  farm-house  of  the  farm, 
and  which  adjoined  the  farm-yard,  was  occupied  by 
OQ6  HicksoTij  a  surgeon;  the  cow-house  and  the  cart- 
hovel  were  in  the  occupation  of  Ct>/e,  and  the  bean 
stack  belonging  to  him. 

The  house  where  he  lived  was  half  a  mile  from 
this  farnu 

The  counsel  for  the  prisoner  contended,  that  to 
constitute  an  outhouse,  the  building  must  be  appur- 

diet  of  guilty  of  the  larceny ;  but  afterwards  doubted  the  propriety 
of  the  coDvictioii,,and  distinguished  this  case  from  such  names  as 
iS^,  Jameif  Clerkentodlf  St.  Mary^  Jslingtouy  and  others,  where  the 
parish  is  at  the  place;  as  here,  ''  toithoiU  Aldgate"  was  part  of 
the  name.  There  was  no  negative  evidence  of  there  not  being 
mich  a  parish  as  Si.  Bctolphj  AUgate;  and  the  JudobSi  dierefore, 
held  the  conviction  right. 
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.Wooowakd's 


1S3 1 .      tenant  to  or  connected  with,  or  used  as,  or  be  parcel 

of  the  dwelling-house. 
Gate.  The  learned  Judge  did  not  think  it  absolutely 

necessary  that  the  Judges  should  give  any  opinion  on 
this  point ;  because,  if  it  is  not  an  outhouse  within  the 
meaning  of  the  act,  a  determination  might  be  made 
on  the  point  as  to  the  stack  of  beans.  His  reason  for 
mentioning  it  was,  that  in  the  case  of  The  King  v. 
Tyers^  which  was  tried  immediately  after  the  present 
case,  for  setting  fire  to  a  hovel,  a  similar  objection 
was  made  that  it  was  not  an  outhouse. 

The  distance  from  the  dwelling-house  in  that  was 
greater  than  in  the  present  instance.  The  jury  ac- 
quitted that  prisoner  on  the  evidence,  or  else  the 
opinion  of  the  Judges  would  have  been  taken 
upon  it. 

Other  cases  nearly  similar  may  occur. 

In  case  the  Judges  should  take  this  point  into 
consideration,  the  learned  Judge  observed  that  the 
•statute  9  Gr.  1.  c.  22.  mentions  outhouse  and  hovek 
but  the  43  G.  3.  c.  58.  and  7  &  8  G.  4.  c.  3.  s.  2.  both 
omit  the  word  hoveL 

As  to  the  meaning  of  the  term  outhouse,  vuk 
North's  case,  2  East  P.C.  1021.,  and  Russ.  &  Ry. 
29^.  and  2  Russell,  493. 

Hiks  V.  Inhabitants  qfthe  Hundred  qf  Shrewsbury ^ 
3  East,  457. }  Elsmore  v.  The  Inhabitants  qf  the 
Hundred  qf  St.  Briavells,  8  Bam.  &  C.  461.  (a) 

This  case  was  considered  at  a  meeting  of  all  the 
Judges,  (except  Lord  Ltndhurst,  Bolland  B.,  and 
Garrow  B.,)  and  they  held  unanimously  that  they 
were  bound  to  consider  beans  as  a  species  of  pulse, 
and  that  the  offence  had  nothing  of  locality  in  it,  and 

(a)  On  the  latter  point,  on  which  the  Judges  gave  no  opinion 
in  this  case,  see  Rex  y.  Ellison,  infra,  p..S66. 
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that  there  was  no  such  place  in  the  county  could  1831. 

only  be  taken  advantage  of  by  plea  in  abatement,  and  *^^^^ . 
the  conviction  was  affirmed,  (a)  Case. 

(a)  See  S  Camp.  77* 


REX  t;.  WILLIAM  ROBINSON  and  THOMAS      183L 

BACCON.  '^ y^ 

The  prisoners  were  tried  before  Mr.  Justice  Al-  Removing  the 
DERSON,  at  the  Winter  assizes,  for  the  county  of  Sus-  ^,Jdow^by  * 
SM,  in  the  year  1831,  for  breaking  and  entering  the  *^*/**°j*'^ 
dwelling-house  of  Ckarles  Pullerij  in  the  parish  of  through  a 
Petworthy  Stissex^  and  stealing  therein  a  silver  watch  ofihewindow 

his  property.  ^^  thereby 

They  were  convicted  on  very  clear  evidence  of^dowand 
the  whole  charge,  and  judgment  of  death  recorded  ^JlS^"*'"* 
against  them  ;  but  a  doubt  having  arisen  in  the  EfpedaJiy  if 
learned  Judge's  mind  whether,  according  to  the  law  couWnot 
laid  down  in  Rex  v.  Smithy  suprd  I78.,  there  was  a  ^!^^vj^ 
sufficient  breaking,  the  learned  Judoe  thought  it  oat  breaking 
safest,  after  consulting  Patteson  J.  on  the  subject,  ^^  ^^  ^® 
to  state  the  case  for  the  opinion  of  the  Judges. 

It  appeared  that  the  entry  had  been  effected  in 
the  following  manner :  a  square  of  glass  in  the 
kitchen  window  (through  which  the  prisoners  en- 
tered) had  been  previously  broken  by  accident,  and 
a  half  of  it  was  out  at  the  time  when  the"  prosecutor 
left  his  house  and  property  safe  on  the  day  of  the 
ofience  committed. 

The  aperture  formed  by  the  half  square  which  was 
out  was  sufficient  to  admit  a  hand,  but  not  sufficient 
to  enable  a  person  to  put  his  arm  in  so  as  to  undo 

VOL.  I.  z 
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1891.      the  &steniDg  of  the  casement.    One'  of  the  prisoners 

*    '  — ,'     thrust  his  arm  through  this  aperture,  thereby  break* 

Case.       ing  out  the  residue  of  the  square,  and  having  so 

done^  he  removed  the  fastening  of  the  casement :  the 

window  having  been  thus  opened,  the  two  prisoners 

entered  the  house,  and  stole  the  watch. 

The  doubt  which  the  learned  Judges  entertained, 
arose  from  the  difficulty  they  had  to  distinguish  satis- 
factorily the  case  of  enlarging  a  hole  already  existing, 
(it  not  being  like  a  chimney,  an  aperture  necessarily 
left  in  the  original  construction  of  the  house,)  from 
the  enlarging  an  aperture  by  lifting  up  further  the 
sash  of  the  window  in  Smith's  case. 

But  the  learned  Judges  also  thought  it  was  worth 
coDsidering,  whether,  in  both  cases,  the  facts  did  not 
constitute,  in  point  of  law,  a  sufficient  breaking. 

In  Hilary  term  1833,  all  the  Judges,  (except  Lord 
Ltndhurst  C.  B.,  Garrow  B.,  and  Bolland  R,) 
met  and  considered  this  case,  and  were  unanimously 
cf£  opinion  that  this  was  a  sufficient  breaking,  not  by 
breaking  the  residue  of  the  pane,  but  by  unfastening 
and  opening  the  window  j  and  they  held  that  the  con- 
viction was  good. 
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REX  V.  GEORGE  ATHEA.  18S2, 

The  prisoner  was  tried  and  convicted  before  Mr.  Ahouic,thc 

^  joint  property 

Baron  Bayley,  at  the  February  Old  Bailey  sessions,  of  partners  in 
in  the  year  1832,  on  an  indictment  charging  him  with  JJJi^^i'* 


stealing  the  goods  of  Matthew  Hailing  and  others,  buonewif 

.1     •     ji      11*        I  earned  on. 

m  their  dwelhng-house.  may  be  de- 

Hallingj  Pearse,  and  Stone  carried  on  an  extensive  ^^^^  ^ 
wholesale  and  retail  business  on  the  premises  in  which  house  of  all 
the  offence  was  committed.    Pearse,  with  his  family,  Jhoi^ol^ 
lived  in  the  house,  which  was  the  joint  property  of  one  of  Aem 
the  firm,  built  at  their  joint  expense,  and  the  ground 
rent  and  expenses  were  paid  by  them  jointly.    The 
young  men  employed  in  the  shop  and  business,  ninety- 
one  in  number,  slept  in  the  house.     Hailing  and  the 
other  partner  resided  elsewhere,  and  were  allowed 
in  the  accounts  of  the  firm  a  certain  sum  for  rent, 
2Q5L     The  warehouse  and  shop  were  on  the  base- 
ment story. 

The  question  submitted  by  the  learned  Judge  was, 
whether  the  dwelling-house  was  properly  laid  as  that 
of  all  the  partners,  or  should  have  been  laid  as  that 
of  the  resident  partner  only. 

In  Easter  term  1832,  all  the  Judges  (except  Lord 
Lyndhurst  C.  B.  and  Taunton  J.)  met,  and,  having 
considered  this  case,  were  unanimously  of  opinion 
that  the  dwelling-house  was  properly  described,  and 
that  the  conviction  was  right. 


z  2 
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1832.  REX  V.  WILLIAM  BALL. 

Under9(?.4.  Xhe  prisoner  was  convicted  before  Mr.  Baron  Bay- 
keep^/&c.     LEY,  at  the  Spring  assizes  for  the  county  of  North- 

h^d^^m  ^^P^^^f  ^"  ^h®  y^^r  1832,  under  9G.4.  c.  69.,  for 
though  there  *  maliciously  shooting  at  Samuel  Goode,  with  intent, 
morej  an/"^  first,  to  kill  and  murder ;  secondly,  to  disable ;  thirdly, 
found  armed,  to  do  grievous  bodily  harm ;  fourthly,  to  resist  and 
#.2.  only  prevent  his  lawful  apprehension,  for  an  offence  for 
"rehen!^"/^  wTiich  he  was  liable  to  be  apprehended ;  viz.  for  that 
ior  what  are  he  and  divers  other  persons  were  found  armed  in  the 
#.  1  "and'when  night  in  a  wood  called  Elbow  Coppice,  for  the  purpose 
tiie^  are  three  of  killing  game  there. 

or  more  o  o 

armed^they  It  appeared  in  evidence  that  the  prisoner  and 
uiider*#  9!^  twenty-one  other  persons  were  found  armed  with 
yet  what  18  ipng  polcs  and  guns  in  the  Elbow  Coppice,  which  be- 
under  s.  9.  longed  to  Mr.  Payne,  in  the  night,  by  the  keepers  of 
" ^offnce^^  ^^*  Pfl^-W^  and  four  of  his  men  ;  that  they  came  up 
under  s.  1.,  to  the  keepers,  who  warned  them  off;  that  they  asked 
drc^stances  t^^  keepers  whether  they  (the  keepers)  meant  to 
of  aggravation  t^ke  them,  for  that  they  could  shoot  as  well  as  the 

make  it  liable 

to  a  heinous    keepers ;  that  one  of  the  keepers  said,  that  the  first 

5!nT^The'*  °^®"  ^'^^^  broke  the  peace  he  would  shoot,  and  one 
keeper,  &c.  be  of  :the  keeper's  men  said,  he  would  do  the  best  he 
attempt  to  ap- could  towards  taking  them;  that  the  prisoner  and 
^ff**T^  *il  ^^^  party  then  turned  to  go  away,  and  walked  between 
be  guilty  of  400  and  500  yards  over  some  fields  of  Mr.  Pat/ne^s, 
though[*thc  turning  once  upon  the  keeper  and  his  men,  and  then 
keeper  had  got  ovcr  the  hedge  into  a  turnpike  road ;  that  the 
struck  the  keeper  and  his  men  followed  them  pretty  closely  all 
My^oHii^'      the  way,  and  got  over  the  hedge  after  them  ;  that  the 

party;  if  he 

struck  in  self-defence  only,  and  to  diminish  the  violence  illegally  used  against  him,  and 

not  vindictively  to  punuh. 
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prisoner  and  his  party  then  formed  three  deep  upon  1832. 
the  road,  and  said  the  keepers  should  not  go  any  J  r  n 
farther ;  that  the  keeper  again  repeated,  that  the  first 
man  that  broke  the  peace  he  would  shoot ;  that  the 
prisoner  and  his  party  rushed  upon  the  keeper  and 
his  men,  and  some  others  who  had  joined  them ; 
that  one  of  the  prisoner's  party  struck  the  keeper  on 
the  head  with  a  pole,  and  the  keeper  knocked  him 
down ;  that  another  man  struck  at  the  keeper  with 
another  pole,  and  the  keeper  parried  off  the  pole  and 
knocked  him  down ;  that  one  of  the  prisoner's  party 
fired  a  gun,  and  which  wounded  one  of  the  keeper's 
men ;  that  another  man  then  struck  the  keeper  on 
the  head,  and  the  keeper  knocked  him  down,  im- 
mediately after  which  one  of  the  prisoner's  party 
fired  the  shot  in  question  which  wounded  Samuel 
Goode. 

It  was  insisted  on  the  part  of  the  prisoner,  that  there 
was  no  case  to  go  to  the  jury  on  the  fourth  count; 
for  that,  although  the  9  G.  4.  c.  69.  s.  2.  gave  a  power 
of  apprehending  for  whatever  was  an  ofience  within 
the  first  clause,  it  gave  no  such  power  in  any  other 
case,  and  that  the  ofience  was  an  ofience  upon  the 
ninth  section,  not  upon  the  first. 

The  learned  Judge  thought  the  ofience  was  an 
offence  upon  the  first  section,  though,  from  the  cir- 
cumstances of  aggravation  which  accompanied  it,  it 
was  punishable  under  the  ninth  section. 

It  was  also  insisted,  as  to  the  other  counts,  that,  as 
the  keeper  had  knocked  down  three  of  the  men  be- 
fore the  shot  in  question  was  fired,  it  would  have 
been  a  case  of  manslaughter  only,  not  of  murder,  had 
death  ensued  ;  but  the  learned  Baron  was  of  opinion, 
that  if  the  keeper  struck  not  vindictively,  or  by  way 
of  punishment,  or  for  the  purpose  of  offence,  but  in 
self-defence  only,  and  to  diminish  the  violence  which 

z  3 
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Ball's  Case. 


18dS.  was  illegally  brought  into  operation  against  him,  it 
would  have  been  a  case  of  murder  had  death  ensued ; 
but  be  thought  it  right  to  save  both  points  for  the 
consideration  of  the  Judges. 

In  summing  up,  the  learned  Baron  told  the  jury, 
that  he  thought  the  keeper  and  his  men,  even  if  they 
had  no  right  to  apprehend,  had  full  right  to  follow 
the  prisoner  and  his  party,  in  order  to  have  dis- 
covered who  they  were,  and  that  the  prisoner  and 
bis  party  were  not  warranted  in  attempting  to  pre- 
vent them ;  and  that  if  they  had  attempted  to  have 
apprehended  them,  which,  however,  they  did  not, 
the  learned  Baron  thought  they  would  have  been 
warranted  by  the  statute  in  so  doing.  The  learned 
Baron  left  it  to  the  jury,  whether  the  keeper  did 
more  than  was  necessary  for  his  own  defence,  and 
to  diminish  the  violence  and  force  which  was  ille- 
gally brought  against  him,  as  well  as  the  questions  of 
intent. 

The  jury  found  the  prisoner  guilty,  with  intent  to 
prevent  the  lawful  apprehension  of  himself  and  others, 
and  for  that  purpose  to  do  grievous  bodily  harm. 

This  case  was  considered  at  a  meeting  of  all  the 
Jo  DOES  (except  Lord  Lyndhurst  C.  B.  and  Taun- 
ton J.),  in  Easter  term  1833,  and  they  held  unani- 
mously that  the  keeper  had  power  to.  apprehend, 
inasmuch  as  the  prisoner  was  guilty  of  an  offence 
under  the  first  section  as  well  as  the  ninth;  and, 
notwithstanding  the  blows  given  by  the  keeper,  that 
it  would  have  been  murder  had  the  keeper's  man 
died ;  and  they  affirmed  the  conviction. 
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REX  V.  JAMES  BALL,  WILLIAM  GIIX  ISftJ. 

DINGS,  and  ROBERT  PAYNE.  ^— v-i/ 

The  prisoners  were  convicted  before  Mr.  Baho)?  if  a  keeper, 
Batlet,  at  the  same  assizes  as  in  the  last  case,  fot  i^^^to 
maliciously  wounding  Thomas  Rayson^  upon  a  similar  ^^^^^ 
indictment  inet  with  yk 

The  keepers  found  the  prisoners,  and  from  six  to  I^^Sn  to 
nine  men  more,  shooting  in  the  night  in  a  wood  of  "JjJ.^^*^?^ 
Lord  Ea:eter^s ;    the  keepers  had  four  men  with  defence,  strike 
them.  t^^S^f^' 

The  prisoners  and  their  party  immediately  attacked  killed  by  the 
the  keeper  and  his  party  with  the  butt  ends  of  their  IS^ajbToiiir* 
guns,  and  knocked  one  of  his  men  down,  and  struck  ^- 
the  keeper  many  blows,  but  there  was  no  blow  that 
broke  the  skin  and  made  a  wound  until  after  the 
keeper  had  knocked  down   one   of  the  opposing 
party. 

The  learned  Baron  left  this  case  to  the  Jury,  as  h^ 
did  that  which  precedes  it :  they  found  the  prisoners 
guilty  with  intent  to  do  grievous  bodily  harm. 

At  the  same  meeting  as  the  last  case,  this  Was  also 
considered,  and  the  Judges  affirmed  the  conviction 
on  the  same  ground  as  in  the  preceding  case. 


tf  4 
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1832.  REX  V.  JOHN  WOOLMER  and  SAMUEL 

'^-^ ^— ^  PALMER. 

Killing  an  The  prisoners  were  convicted  before  Mn  Baron 

oSaoeT  who  '-                                                                                                     - 

attempts  to  Bayley,   at  the   Spring  assizes  for  the  county  of 

^be*mu"'  Warwick,  in  the  year  1832,  for  maUciously  stabbing 

der,  though  Benjamin  Harrison,   with  intent  to   do  him  some 

the  officer  had  .             i     i«i     i 

no  warrant,  gnevous  bodily  harm. 

and  thouflh  HarHson  was  a  watchman  for  the  hamlet  of  Dud- 

the  man  has  i       /> 

done  nothmg  stone  and  Nickells  in  the  parish  of  Astern. 

'  TiiSe  to  The  prisoners  had  attempted  to  push  a  man  into  a 


charge. 


be  vrated ;  if  ditch,  upon  which  a  scuffle  had  ensued.     The  pri- 

the  officer  has  '      r  r 

a  charge^  soners  Walked  on,  and  the  man  complained  to  JZor- 

«^o^  mon  that  they  had  attempted  to  rob  him,  desired 

and  the  man  him  to  arrest  them,   followed  them   till  Harrison 

individual  Came  up  to  them,  and  then  said,  sufficiently  loud  for 

to  be  an  offi-  ^j^^^  ^^  h^a^,  "  That's  them."  There  was  no  evidence 

cer,  though 

the  officer  do  of  any  attempt  by  the  prisoners  to  rob  the  man,  and 
h?m  thSi^  the  only  person  who  saw  the  transaction  negatived 
*»«  «wh  a       it.     When  Harrison  came  up  with  the  prisoners,  all 

he  said  to  them  was,  <'  You  must  go  back,  and  come 
along  with  me.'*  He  did  not  explain  why,  nor  was 
any  charge  against  the  prisoners  stated.  He  was 
dressed  in  a  watchman's  coat,  and  had  his  lantern. 
Woolmer  said,  "  Keep  off!"  and  drew  a  sharp  instru- 
ment from  his  side.  Harrison  said,  "  It's  of  no  use, 
you  must  go  back."  A  third  man  put  himself  in  a 
position  as  if  to  strike  Harrison,  and  Woolmer  made 
a  spring  at  Harrison,  and  caught  one  of  the  skirts  of 
his  coat ;  Harrison  pulled  out  his  staff,  and  turned 
at  the  prisoners,  and  they  came  at  him.  Harrison 
struck  at  Woolmer,  and  hit  him  on  the  thick  part  of 
the  arm  with  his  staff;  Woolmer  immediately  stabbed 
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Harrison,  and  Palmer  followed  Harrison^  and  made       1832. 
another  blow  at  him  with  another  knife.  *     '     ' 

WoOLMXR'fl 

The  place  where  the  prisoners  attempted  to  push  Case, 
the  man  into  the  ditch  was  within  the  limits  of  the 
hamlet,  but  the  place  where  Harrison  overtook  the 
prisoners  did  not  appear  to  be  within  those  limits. 
The  jury  found  that  the  prisoners  knew  Harrison  to 
be  a  watchman. 

The  learned  Baron  doubted  whether,  as  no  felony 
had  bjeen  committed,  and  there  had  been  no  breach 
of  the  peace  in  Harrison's  presence,  he  could  legally 
arrest,  at  least  without  first  stating  to  the  prisoners 
yrhy  he  purposed  to  arrest,  and  the  learned  Baron 
doubted  his  power  out  of  the  limits  of  his  hamlet ; 
but,  upon  conferring  with  Parke  J.,  he  thought  it 
desirable  to  save  the  points  for  the  consideration  of 
THE  Judges. 

In  Easter  term  1832,  all  the  Judges  (except 
Lord  Lyndhurst  and  Taunton  J.)  met  and  con- 
sidered this  case ;  and  nine  of  the  learned  Judges 
held  that  the  watchman  could  legally  arrest  the  pri- 
soner without  saying  that  he  had  a  charge  of  robbery 
against  him,  though  the  prisoner  had  in  fact  done 
nothing  to  warrant  the  arrest;  and  that  had  death 
ensued,  it  would  have  been  murder.  Bayley  B., 
Park  J.,  Littledale  J.,  and  Bosanquet  J.  were  of 
a  contrary  opinion. 


SS6 
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1832.      REX  ».  JOHN  ELLISON  and  PETER  VINES. 


An  open^ 
building  in  a 
field,  at  a 
distance  from, 
and  out  of 
nghtofthe 
owners 
house,  though 
boarded  round 
and  covered 
in,  18  not  an 
outhouse 
within  7  & 
6  G,  4.  c.  30. 
S.2. 


The  prisoners  were  convicted  before  Mr.  Justice 
Park,  at  the  Spring  assizes  for  the  county  of  Wilts^ 
in  the  year  1832,  on  an  indictment  charging  the 
prisoners  with  setting  fire  to  an  outhouse  in  the  pos- 
session of  Elizabeth  Bradford. 

The  question  which  the  learned  Judge  submitted 
to  the  learned  Judges  was,  whether  the  building  set 
fire  to  was  an  outhouse. 

The  evidence  respecting  it  was  this : — The  place  in 
question  stood  in  an  inclosed  field,  a  furlong  from  the 
dwelling-house,  and  not  in  sight  thereof.  The  sup- 
posed place  had  originally  been  divided  into  stalls  capa- 
ble of  holding  eight  beasts,  and  partly  open  and  partly 
thatched ;  but  of  late  years  it  was  boarded  all  round, 
the  stalls  taken  away,  and  an  opening  left  for  horses 
and  cows,  or  other  cattle  which  might  be  in  the  field, 
to  go  in  and  out  of  their  own  accord ;  there  were  no 
windows  nor  door,  and  the  opening  was  sixteen  feet 
wide,  so  that  even  a  waggon  might  be  drawn  through 
it  under  cover.  The  back  part  of  the  roof  was  sup- 
ported by  posts,  to  which  the  side  boards  were  nailed^ 
part  of  it  internally  was  boarded  and  locked  up, 
where  several  boards  were  locked  up  ;  there  was  no 
distinction  in  the  roof  between  the  enclosed  and  un- 
enclosed part,  and  the  inhabitants  and  owners  usually 
called  it  the  cow  stalls :  Elsmore  v.  The  Inhabitants 
of  St.  BriavellSj  8  B.  &  C.  461.  was  quoted. 

The  learned  Judge  did  not  consider  that  this  was 
an  outhouse  within  the  statute,  and  therefore  did  not 
pass  sentence  of  death,  being  desirous  of  having  the 
opinion  of  the  learned  Judges  whether  this  be  an 
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outhouse  or  not,  North's  case,  2  East  P.  C.  1021., 

2  Russ.  492.,  Winter's  case,  Russ.  &  Ry.  295.,  2  Russ. 
493.,   and   Hiles  v.  The  Hundred  qf  Shrewsbury^ 

3  East,  457.  In  Taylor's  case,  1  Leach  58.,  a  doubt 
arose  whether  a  mill-house  was  an  outhouse,  but  the 
JuD6£s  gave  no  opinion. 

In  Easter  term  1832,  all  the  Judges  (except  Lord 
Lyndhurst  C.  B.  and  Taunton  J.)  met  and  con- 
sidered this  case,  and  Lord  Tenterden  C.  J.,  Bay- 
ley  B.,  Littledale  J.,  Vaughan  B.,  Parke  J.,  Bol- 
LAND  B.,  held  this  to  be  an  outhouse  within  the  statute. 
The  other  seven  learned  Judges  were  of  a  contrary 
opinion,  and  a  pardon  was  recommended. 


REX  t;.  JOHN  COX.  1882. 

The  prisoner  was  tried  and  convicted  before  Mr.  Onanindict- 
JusTiCE  Littledale,  at  the  Spring  assizes  for  the  rape  under 
county  of  Worcester^  in  the  year  1832,  for  carnally  ^.fg-^nctra- 
knowing  and  abusing  a  female  infant  child  under  the  tion  u  loffi- 

c  X  dent,  thouffh 

age  often  years.  the  jury 

In  consequence  of  the  case.  Rex  v.  Russell^  2  M.  &  neptjve       " 

-^  emission. 

M.  122.,  the  learned  Judge  thought  it  right  to  leave 
the  questions  arising  in  this  case  to  the  jury  in  such 
a  way,  as  that,  if  it  became  necessary,  the  opinion 
of  the  Judges  might  be  taken  upon  the  construction 
of  9G^-4»  c.  31.  ^.18.,  and  the  more  so,  as  during 
the  trial  a  note  was  handed  up  to  the  learned  Judge 
of  what  Mr.  Justice  Alderson  had  said  in  a  case  of 
the  King  v.  Coulshart,  at  the  last  assizes  for  the 
county  of  Cumberland,  and  in  which  the  prisoner  was 
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1832.       acquitted  on  the  ground  of  the  jury  not  being  satis- 
^  rr^^    fied  of  the  fact  of  penetration. 

The  learned  Judge,  therefore,  left  the  question  (rf* 
penetration,  and  also  the  question  of  emission^  to  the 
jury  ;  and  also  desired  them,  that  in  case  they  should 
be  of  opinion  that  penetration  had  taken  place^  but 
were  uncertain  whether  emission  had  taken  place  or 
not,  they  should  say  so. 

The  jury  found  the  prisoner  guilty,  and  said  they 
were  of  opinion  that  penetration  took  place,  and  that 
they  were  of  opinion  that  no  emission  took  place. 

The  learned  Judge  passed  sentence  of  death  upon 
the  prisoner,  but  respited  the  execution  till  Saturday 
the  12th  of  Mai/y  that  the  opinion  of  the  Judges 
might,  in  the  mean  time,  be  taken. 

In  Easter  terra  1832,  all  the  Judges  (except 
Taunton  J.  and  Gurney  B.)  met,  and,  upon  con- 
sideration of  this  case,  were  unanimously  of  opinion 
that  the  conviction  was  right 


1882.  REX  V.  J.  HARRIS,   W.  EVANS,  and  J. 

"— V— ^  BUTLER. 

Pferol  evidence  The  prisoners  were  tried  before  Mr.  Justice  Lit- 

may  be  given  *  .  . 

to  add  to  the  TLED  ALE,  at  the  Spring  assizes  for  the  county  of 
am^nSonof  a  Worcester ^  in  the  year  1832,  for  killing  a  ewe,  the 
Fwon®''*  property  of  Thomas  Bennett^  with  intent  to  steal  the 
magistrate,      carcase ;  second  count  for  stealing  the  ewe. 

The  day  before  the  three  prisoners  were  taken 
before  a  magistrate,  the  prisoner  Butler  came  to  the 
house  of  one  Robinson^  and  said  he  came  to  speak 
the  truth ;  the  following  morning  Robinson  asked  him 
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what  sheep  he  had  been  concerned  with.    Butler  said,       1832. 
of  Thomas  Bennett^  Mr.  Pennell.  and  JonatJian  Price.     ^J^-    / 

Harris  8 

In  consequence  of  the  information  which  Butler  gave,        Case, 
he  and  the  two  other  prisoners  were  taken  before 
Mr.  CommeUne^  a  magistrate,  about  stealing  the  sheep 
of  Bennett^  Pennellj   and  Price;   at  the  meeting, 

Bennetty  PennelU  and  Price  were  all  present.  The 
evidence  given  by  Mr.  Commeline  the  magistrate  was, 
that  he  examined  the  prisoners  ;  he  told  them  to  say 
any  thing  or  nothing,  as  they  pleased  ;  he  held  out  no 
inducement,  nor  held  out  any  threat  to  make  them 
confess,  but  rather  the  contrary.  He  told  them  what 
they  said  would  be  taken  down  in  writing,  and  it 
would  be  given  in  evidence  against  them ;  it  was 
taken  down  in  writing,  and  signed  by  them ;  he 
identified  the  examination,  and  said,  that  was  all  that 
was  taken  down  ;  that  was  what  each  of  them  said  ; 
it  was  all  in  his  writing,  he  had  no  clerk ;  all  the  three 
prisoners  spoke;  the  informations  were  taken  as  to 
the  three  sheep,  before  Evans  and  Harris  were  ex- 
amined ;  that  the  examinations  of  all  the  three 
prisoners  were  read  over  to  them  before  they  signed 
them,  and  were  signed  by  all  the  three  prisoners,  and 
also,  by  him,  the  magistrate ;  he  took  down  every 
thing  that  they  said  that  he  heard. 

The  papers  produced  contain  every  thing,  as  he 
believed,  that  transpired  before  him,  the  magistrate ; 
he  intended  to  take  down  all  that  was  said  to  him,  and 
he  believed  he  did  ;  the  room  was  very  full. 

The  papers  produced  were  the  depositions  of  Pen- 
neUj  PricCf  and  Bennett  as  to  the  stealing  of  their 
sheep  respectively,  and  Butler*^  examination  and  con- 
fession as  to  each  offence.     The  following  were  the    . 
examinations  of  Harris  and  Evans. 

«*  County  of  Worcester.  John  Harris  being  called 
upon  for  his  defence,  voluntarily  saith  that  he  was 
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1832.      concerned  in  stealing  a  sheep,  the  property  of  John 
V,   '  \'     Pennell,  but  that  John  BtUler  was  the  foreleader  in 
Cwe.        the  business. 

«  The  mark  of 
'^John^  Harris.'' 

"  William  Evans  voluntarily  saith  that  he  did  not 
kill  the  sheep,  but  that  he  helped  to  carry  it  away. 

"  The  mark  of 

"  William  X  Evans. 
"  Taken  before  me  this 

13th  day  of  Jan.  1832, 

James  Commeline.** 

Robinson,  the  witness  before  mentioned,  stated  that 
he  was  before  the  magistrate  with  the  prisoners,  that 
the  magistrate  took  their  examinations,  and  be 
cautioned  Butler  to  speak  nothing  but  the  truth. 

That  Mr.  Commeline  examined  Harris  and  Evans, 
and  he  wrote,  that  when  Harris  was  asked  about 
Bennett's  sheep,  Mr.  Commeline  was  at  the  table  with 
his  paper  and  pen  before  him,  but  his  hand  was  not 
going.  What  Harris  said  about  Bennett's  sheep  was 
said  to  Mr.  Commeline.  Mr.  Commeline  heard  what 
Harris,  and  also  what  Evans  said  about  Bennett ;  he 
took  down  in  writing  what  they  said  about  Bennett's 
sheep  ;  what  they  said,  they  said  to  Mr.  Commeline. 
Harris  said  he  was  connected  with  the  taking  of 
Thomas  Bennett's  sheep.  Harris  said  they  took  a 
neddy  out  of  the  road  and  put  the  sheep  upon  him, 
and  the  neddy  tumbled  ;  that  was  addressed  to  Mr. 
Commeline.  Evans  said  he  helped  to  take  the  sheep, 
Thomas  Bennett's  sheep  ;  this  was  addressed  to  Mr. 
Commeline. 

Another  witness,  Bennett  the  prosecutor,  said, 
that  he  was  at  the  magistrate's ;  that  he  heard  Harris 
and  Evans,  one  at  the  time ;  that  Harris  saidy  he 
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helped  to  take  his,  Bennetfs,  ewe ;  that  he  addressed      18SS. 
Mr.  Carnmeline :  that  Evans  did  not  come  forward  at     '     -    / 

IlABBIt  t 

first ;  that  Mr.  Commeline  said,  <^  You  are  not  obliged  Case, 
to  say  any  thing,  there  is  no  compulsion ; "  that  then 
Evans  came  forward,  and  Harris  said  to  Evans^ 
"  Speak  the  truth,  you  may  as  well  speak  the  truth 
as  not ; ''  that  then  Evans  said,  he  helped  to  do  it, 
he  helped  to  take  his,  Bennetfs^  sheep ;  that  what 
Evans  said,  was  addressed  to  Mr.  Commeline. 

The  evidence  of  the  two  witnesses,  Robinson  and 
Bennett^  was  objected  to  by  the  counsel  fbr  Harris 
and  Evans ;  and  it  became  a  question  whether,  as 
Harris  and  Evans  had  made  a  confession  as  to  Pen- 
nelPs  sheep,  which  had  been  taken  down  in  writing 
by  the  magistrate,  any  confession  as  to  Bennett*s 
sheep  could  be  supplied  by  parol  evidence ;  and, 
whether,  as  the  magistrate  had  taken  down  in  writing 
every  thing  he  heard,  and  he  intended  to  take  down 
all  that  was  said  to  him,  and  he  believed  he  did,  parol 
evidence  could  be  given  of  any  thing  else  that  was 
addressed  to  the  magistrate. 

After  they  had  been  before  the  magistrate,  the 
prisoner  Butler  went  with  Bennett  and  two  other 
persons  to  a  field,  and  Butler  said  he  could  find  the 
skin  buried  ;  he  shewed  them  the  place,  they  dug  it 
up,  and  it  was  the  skin  of  the  sheep  which  Bennett 
had  lost  The  jury  found  all  the  prisoners  guilty, 
and  judgment  of  death  was  recorded  against  them. 

The  opinion  of  the  Judges  was  requested,  whe- 
ther the  evidence  of  Robinson  and  Bennett  above 
stated,  as  to  what  passed  before  the  magistrate,  was 
admissible. 

Rowland  v.  Ashby,  R.  &  M.,  N.  P.  C.  281.,  Starkie 
on  Evidence,  1045. 

In  Easter  term  1832,  all  the  Judges  (except  Lord 
Lyndhurst  C.  B.,  Bosanquet  J.,  Taunton  J.,  and 
Gurnet  B.)  met,  and  having  considered  this  case. 
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1832.  were  unanimously  of  opinion  that  the  evidence,  being 

HARais's  P^^c^®  ^"d  distinct,  was  properly  received,  and  that 

Case.  the  conviction  was  right. 


1832.  REX  V.  ROBERT  REEKSPEAR. 

On  an  indict-  Xhe  prisoner  was   convicted  before    Mr.  Justice 

ment  for  socio-   r^  n       ■% 

my,  the  crime    CjASELEE  Ot  SOdOmy. 

is  complete  if  The  prosccutor,  who  was  fourteen  years  old,  swore 
satisfied  that  that  he  was  at  South  Sea  Common  on  the  28th  ofJufy^ 
Sok^e?      ^^  half-past  three  o'clock  in  the  afternoon,  that  the 

prisoner  took  him  by  the  collar,  and  threw  him  down 
amongst  some  furze.  He  then  detailed  the  circum- 
stances of  the  offence,  which  were  strong  to  shew 
penetration,  and  distinctly  proved  emission,  but  not 
during  penetration,  the  prisoner  having  been  in- 
terrupted. 

The  learned  Judge  left  it  to  the  jury  to  say, 
whether  there  had  been  penetration,  stating  that,  if  » 
so,  the  crime  was  complete  under  the  new  act.  The 
jury  were  of  opinion  there  had  been,  and  found  the 
prisoner  guilty.  The  learned  Judge  passed  sentence, 
but  afterwards,  as  it  appeared  that  there  was  no 
emission  in  corporCf  Jacobus  case,  Russ.  &  Ry.  331., 
and  in  consequence  of  the  opinion  of  Mr.  Justice 
Taunton  in  Rej:  v.  Rtissell^  1  M.  &  M.  122.,  the 
learned  Judge  respited  the  executidh  till  the  12th 
May^  to  give  time  to  take  the  opinion  of  the  Judges, 
whether  the  conviction  was  proper. 

In  Easter  term,  1832,  all  the  Judges  (except 
Taunton  J.  and  Gurney  B.)  met,  and,  on  consider- 
ation of  this  case,  unanimously  held  the  conviction 
right. 
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REX  V.  JOHN  THORLEY.  1832. 

The  prisoner  was  tried  before  Mr.  Justice  J.  Parke,  Embeizie. 
at  the  Spring  assizes  for  the  county  of  Warwick^  in  m^ey  by  a 
the  year  1832,  on  an  indictment  which  charged  him,  ^^^^^^ 
as  the  servant  of  Humphrey  Brown  and  others,  with  receive  it  is 
the  embezzlement  of  8/.  4^.  lOrf.,  received  by  him  by  "^  8*^/4, 
virtue  of  his  employment.  ^'  *^'  '•  '•''• 

The  prisoner  was  a  servant  of  H.  Brown  and  Sons^ 
carriers,  who  had  a  warehouse  at  BirmingJiam:  his 
employment  was  to  look  up  goods  to  be  carried  by 
his  masters'  waggons ;  but  he  had  no  authority  to  re- 
ceive money,  all  moneys  were  collected  and  received 
by  a  collecting  clerk. 

Mr.  PrtcCi  a  debtor  to  Brown  and  Sons^  went  into  . 
the  counting-house,  part  of  their  warehouse  at  Bir^ 
minghamf  and,  seeing  the  prisoner  there  standing  at 
the  desk,  with  some  books  near  him,  and  supposing 
him  to  be  a  clerk  authorized  to  receive  monies,  paid 
him  8/.  4^.  lOd. ;  for  which  the  prisoner  gave  a  receipt 
in  his  own  name  for  Brown  and  Sons. 

This  sum  the  prisoner  fraudulently  applied  to  his 
own  use. 

By  the  7  &  8  G.  4.  it  is  provided,  that  if  any  clerk 
or  servant,  or  any  person  employed  for  the  pui'pose 
or  in  the  capacity  of  a  clerk  or  servant,  shall,  by 
virtue  of  such  employment,  receive  or  take  into  his 
possession  any  money  for  or  in  the  name  of  his  mas- 
ter, and  shall  fraudulently  embezzle  the  same,  every 
such  offender  shall  be  deemed  to  have  feloniously 
stolen  the  same  from  his  master,  altliough  such 
money  was  not  received  into  tlie  possession'  of  such 
master,  otherwise  than  by  the  actual  possession  of  his 
clerk,  servant,  or  other  person  so  employed. 

VOL.  I,  A  A 
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Case. 


This  clause  does  not  differ  materially  from  the 
statute  39  G.  3.  c.  85.,  on  which  Rex  v.  MeUishj 
Russ.  &  Ry.  80.,  was  decided.  The  learned  Judge 
would  have  directed  an  acquittal,  had  not  a  similar 
case  been  cited  from  an  old  edition  of  Archbol(Ps 
Criminal  LaWf  as  decided  by  Holroyd  J.  at  York^  in 
which  the  contrary  is  stated  to  have  been  ruled; 
and,  upon  conferring  with  Mr.  Baron  Bayley,  he 
thought  there  was  sufficient  doubt  to  make  it  fit 
that  the  case  should  be  considered  by  the  Judges. 
Rea:  V.  Beec/iet/f  R.  &  R.  319« 

In  Easter  term,  1832,  all  the  Judges  (except  Lord 
Lyndhurst  and  Taunton  J.)  met,  and  having  con- 
sidered this  case,  were  unanimously  of  opinion  that, 
as  the  servant  had  no  authority  to  receive  the  money, 
the  case  was  not  within  the  statute;  and  the  con- 
viction was  therefore  wrong,  (a) 


(a)  Rex  V.  Hughes^  infra^  370. 


1832. 


A  house  mav 
be  describee! 
as  in  the  Pos- 
session of  the 
actual  occu- 
pier though 
ids  possession 
be  wrongful. 


REX  V.  MARGARET,  the  Wife  of  JAMES 

WALLIS. 

The  prisoner  was  tried  before  Mr.  Justice  J.  Parke, 
at  the  last  assizes  for  the  county  of  Lincoln^  on  an 
indictment  which  charged  her  with  setting  fire  to  a 
certain  house  situate  in  the  parish  of  Wold  Newton^ 
in  the  possession  of  the  said  James  JVaUis^  with 
intent  thereby,  then  and  there,  to  injure  Maurice 
Wright :  second  count  charged  her  with  the  like  of- 
fence, with  intent  to  injure  Chai^les  Anderson^  Lord 
Yarborough. 
James  Wallis,  the  husband  of  the  prisoner,  was 
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a  labourer  in  husbandry  for  Mr.  Wright;  who  pro-      1832. 
vided  him  with   the   house   in   question  as  a  part     '^^^g»g 
of  his  wages.     The  house  was  Lord  Yarborough's       Case, 
property,  and  was  let  with  a  large  farm,  and  other 
cottages  for  the  accommodation  of  labourers  on  the 
farm,  by  his  Lordship  to  Wright.  Wright^  being  dissa- 
tisfied with  WalU^s  conduct,  discharged  him  from  his 
service ;  and  told  him  to  quit  his  house  in  a  month, 
which  time  he  allowed  him  to  procure  another  resi- 
dence.     Two  days  after  the  expiration  of  the  month, 
WaUis  and  the  prisoner  and  his  family  still  continu- 
ing in  possession,  Wright  and  two  of  his  servants 
went  in  the  day-time,  whilst  the  husband  was  out,  to 
strip  off  part  of  the  thatch,  in  order  to  force  them 
to  quit     The  prisoner  resisted ;   struck  at  the  men 
with  a  pitchfork;   knocked   out  the  windows  and 
doors ;  made  a  fire  with  the  fragments  on  the  floor  of 
the  house,  and  thereby  set  the  house  on  Are,  and 
burned  it  down. 

The  jury  found  that  she  wilfully  set  the  house 
on  fire;  and  that  the  fire  communicated  to  the 
house  whilst  WaUis  continued  in  the  actual  posses- 
sion of  it,  by  means  of  his  family  and  furniture. 
The  learned  Judge  thought  the  indictment  should 
have  been  framed  differently,  and  should  have  stated 
the  house  to  be  in  the  possession  of  Wright.  WaUis 
having  at  the  time  of  the  fire  no  lawful  possession, 
but  the  legal  possession  being  in  Wright^  an  offence 
conimitted  under  similar  circumstances  would  have 
been  capital  before  the  passing  of  the  43  G.  3.  c.  58., 
Gowen's  case,  2  East  P.  C.  1027.,  and  would  have 
been  a  felony  at  common  law. 

The  learned  Judge  respited  the  judgment  till  the 
next  assizes,  being  of  opinion  that  the  prisoner  ought, 
certainly,  not  to  be  executed,  in  case  the  conviction 
was  right. 

A  A 
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1832.  In  Easter  term,  1832,  all  the  Judges  (except 

Walu«'«     I'ORD  Lyndhurst  C.  B.  ai)d  Taunton  J.)  met  and 

Case.        considered  this  case;  and  held  that,  as  JVallis  was  the 

actual  occupier,  the  statement  was  proper,  and  the 

conviction  right. 


1832.  REX  V.  JOSEPH  SENIOR. 

GiTing  a  child,  The  prisoner  was  tried  and  convicted  before  Mr. 

act  of  being  Baron  Bolland,  at  the  Spring  assizes  for  the  county 

5SI!?ndb^  of  Chester,  in  the  year  1832,  upon  an  indictment 

head,  as  soon  which  charged  him  with  the  manslaughter  of  the 

ULean,  and  "^^le  infant  child  of  Allen  Hewitt  and  AUce  his  wife, 

^e^^«  at  Stockport,  on  the  24th  of  March  1832,  by  mortally 

breathed^  will,  wounding  the  Said  child  upon  the  head  with  a  knife, 

i^wa^"  The  prisoner  practised  midwifery  in  the  town  of 

born  alive,  Stockport,  and  was  called  in,  at  about  five  in  the 

thereof,  and  moming  of  the  24th  of  March  J  to  attend  Alice  Hewitt, 
there  IS  malice,  ^Jjq  ^^  taken  in  labour.     At  about  seven  in  the 

be  murder. 

evening  of  that  day  the  head  of  the  child  became 
visible ;  and  the  prisoner,  being  grossly  ignorant  of 
the  art  which  he  professed,  and  unable  to  deliver  the 
woman  with  safety  to  herself  and  the  child,  as  might 
have  been  done  by  a  person  of  ordinary  skill,  broke 
and  compressed  the  skull  of  the  infant,  and  thereby 
occasioned  its  death  immediately  after  it  was  born. 

It  was  submitted  to  the  learned  Judge  by  the 
counsel  for  the  prisoner  that  the  indictment  was 
misconceived,  though  the  facts  would  warrant  an  in- 
dictment in  another  form ;  and  that  the  child  being 
in  ventre  sa  mere  at  the  time  the  wound  was  given, 
the  prisoner  could  not  be  guilty  of  manslaughter ; 
and  quoted  1  Russ.  424. 
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The  learned  Judge  did  not  consider  the  objec-      1832. 
tions  valid  j  and  sentenced  the  prisoner  to  imprison-     ^  '  -'7' 
ment  for  one  year.  Case. 

Coke,  3  Inst.  50. 

All  THE  Judges  (except  Lord  Lyndhurst  C.  B. 
and  Taunton  J.)  considered  this  case  at  a  meeting 
in  Easter  term,  1832  ;  and  held  unanimously  that  the 
conviction  was  right. 


REX  V.  JOHN  TURNER.  1832. 

The  prisoner  was  tried  before  Mr.  Justice  Patte-  Oo  an  indict- 
soN,  at  the  Spring  assizes  for  the  county  of  York,  in  STaccSwy, 
the  year  1832,  upon  an  indictment  which  charged  aconfewion 
that  the  said  John  Turner^  sixty  sovereigns  of  the  cipal  U  not 
value  of  60/.,  of  the  goods  and  chattels  of  one  Mar^  SSS  uT 
tha  ClarkCf  by  one  Sarah  Rich  then  lately  before  prove  the 
feloniously  stolen,  taken,  and  carried  away,  of  the  principal;  it 
said  Sarah  Rich  feloniously  did  receive,  &c.  mu»t  fee 

Mrs.  Clarke  proved  that  above  200  sovereigns  had  aUunde,  espe- 
been  stolen  out  of  her  box,  on  Monday  22d  or  early  prfUj^it^ 
in  the  morning  of  Tuesday  23d  of  August ;  and  that  al^ 
Sarah  Rich  then  lived  with  her  as  a  servant.  conyictimi  of 

The  counsel  for  the  prosecution  then  proposed  to  ^^^  pnodpal 

*  .  upon  a  plea 

prove  a  confession  of  Sarah  Rich  made  before  a  of  guilty  will 
magistrate,  in  the  presence  of  the  prisoner,  in  which  ^l^^  i^Uitt 
she  stated  various  facts  implicating  the  prisoner  and  ^«  acccsMiy 
others  as  well  as  herself.  principal 

The  counsel  for  the  prisoner   objected  that  the  ^j|^j.  ^^^^^ 
confession  of  Sarah  Rich^  not  upon  her  oath,  was  not  tnii  a  con. 
evidence  against  the   prisoner;    and   cited  Rea^  v.  pi^o"  no* 
Applebyj  coram  Holroyd  J.,  3  Stark.  Rep.  33.,  and  8»»>'«y« 
insisted  that  Sarah  Rich  should  herself  be  called. 

A  A  3 
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183S.  The  learned  Judge  refused  to  receive  as  evidence 

1;    '    /     any  thing  that  was  said  by  Sarah  Rich  respecting  the 
Case.       prisoner,  but  admitted  what  she  said  respecting  her- 
self only;  and  it  was  this: — 

*<  I  had  taken  the  key  out  of  my  mistress's  pocket, 
and  opened  the  box  as  we  went  to  bed,  the  night  before. 
From  one  of  the  bags  of  sovereigns  I  had  taken  out 
forty  for  myself,  and  about  noon  about  fifty  or  sixty 


more/* 


It  was  then  proved  that  the  prisoner,  who  was 
a  poor  man,  had  between  fifty  and  sixty  sovereigns 
in  his  pocket  on  the  ^th  of  August ;  and  that  he 
had  been  talking  at  his  own  door  with  Sarah  Rich 
on  the  morning  of  the  23d ;  that  he  was  taken  up 
on  the  31  St,  and  told  the  constable  that  he  was 
sorry ;  that,  when  he  received  the  money  from  Salhf^ 
he  said,  **  Damn  thee,  thou'lt  have  us  all  hanged 
together." 

The  prisoner  was  convicted  and  sentenced. 

Having  since  learned  that  a  case  occurred  before 
Mr.  Baron  Wood  at  York^  where  two  persons  were 
indicted  together,  one  for  stealing  and  the  other  for 
receiving,  in  which  the  principal  pleaded  guilty  and 
the  receiver  not  guilty,  and  that  Mr.  Baron  Wood 
refused  to  allow  the  plea  of  guilty  to  establish  the 
fact  of  the  stealing  by  the  principal  as  against  the 
receiver,  the  learned  Judge  thought  it  right  to  sub- 
mit  to  the  learned  Judges  the  question.  Whether  he 
w^  right  in  admitting  the  confession  of  Sarah  Rich 
in  the  present  case. 

The  learned  Judge  thought  it  right  to  add,  that 
the  prisoner,  one  Taylor^  and  Sarah  Rich  had  im- 
mediately before  been  tried  upon  an  indictment  for 
burglary,  and  stealing  other  property  in  the  house 
of  Mrs.  Clarke  on  the  night  of  the  22d  of  August ; 
and  that  Taylor  and  Rich  had  been  found  guilty, 
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Tuknbr's 


but  the  prisoner  had  been  acquitted,  there  being  no      1832. 
proof  of  his  presence. 

The  learned  Judge  did  not  pass  sentence  upon 
Sarah  Rich  immediately  ;  but  a  new  jury  was  called, 
and  the  prisoner  was  tried  as  a  receiver,  so  that 
either  party  might  have  called  her  as  a  witness. 

In  Easter  t^rm^  1832,  all  theJJudges  (except  Lord 
Lyndhurst  C  B.  and  Taunton  J.)  met,  and  having 
considered  this  case,  were  unanimously  of  opinion 
that  Sarah  Rich's  confession  was  no  evidence  against 
the  prisoner;  and  many  of  them  appeared  to  think, 
that  had  Sarah  Rich  been  convicted,  and  the  indict- 
ment against  the  prisoner  stated,  not  her  conviction, 
but  her  guilt,  the  conviction  would  not  have  been 
any  evidence  of  her  guilt,  which  must. have  been 
proved  by  other  means ;  and  the  conviction  was  held 
wrong. 


REX  V.  GEORGE  PROWES.  1832. 

The  prisoner  was  tried  and  convicted  before  Mr.  If  a  larceny 
Selwyn,  K.  C,  at  the  Spring  assizes  for  the  county  out  of  the 
of  Dorset,  in  the  year  1832,  and  ordered  to  be  trans-  ^^S^hwithin 
ported  for  seven  years;  but  the  execution  of  the  the&n^t 
sentence  was  respited,  in  order  that  the  opinion  of  g^^-^ 
the  Judges  might  be  taken  on  the  case.  things  itoicn 

The  indictment  charged  the  prisoner  with  stealing  idngdom  will 
at  Dorcliester,  in  the  county  of  Dorset,  a  quantity  of  ^^^hwe. 
wearing  apparel,  the  property  of  Thomas  Cundy.    The 
things  had  been  taken  by  the  prisoner  from  a  box  of 
the  prosecutor's  at  St.  Helier*s,  in  the  island  of  Jersey, 
while  the  prosecutor  was  absent  at  his  work  at  a 
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1833,  short  distance,  and  without  his  leave:  they  were 
'-  '  /.  shortly  afterwards  found  in  the  possession  of  the  pri- 
Case.  soner  at  Weymouth^  in  the  county  of  Dorset^  where 
he  had  been  apprehended  on  another  charge. 

A  doubt  occurred  whether  the  original  taking  was 
such  whereof  the  common  law  could  take  cogni- 
zance ;  and,  if  not,  whether  the  case  fell  within  the 
statute  7  &  8  G.  4.  c.  29.  s.  76. ;  or,  in  other  words, 
whether  the  Island  o^  Jersey  could  considered  as  part 
of  the  united  kingdom,  2  Russell,  V75.  If  the  origi- 
nal taking  be  such  whereof  the  common  law  cannot 
take  cognizance,  as  if  the  goods  be  stolen  at  sea,  the 
thief  cannot  be  indicted  in  any  county  into  which  he 
may  carry  them,  3  Inst  113.,  1  Haw.  P.  C.  33.  s.  92. 
A  similar  exception  prevailed  formerly,  where  the 
original  taking  was  in  Scotland  or  Ireland;  and  it  ap- 
pears to  have  been  holden,  that  a  thief  who  had  stolen 
goods  in  Scotland^  could  not  be  indicted  in  the  county 
of  Cumberland^  where  he  was  taken  with  the  goods. 
Rew  V.  Anderson  and  others j  Carlisle  Summer  assizes, 
1763;  and  before  the  Judges,  November^  1763. 
2  East,  772.  c.  16.  s.  156. 

This  case  was  considered  at  a  meeting  of  all  the 
Judges,  (except  Lord  Lyndhurst  C.  B.  and  Taun- 
ton J.,)  in  Easter  term,  1832  ;  and  they  held  unani- 
mously that  the  conviction  was  wrong,  and  that  the 
case  was  not  within  7  &  8  G.  4.  c.  29.  s.  76. 
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REX  V.  ROSS  CARNEY.  1832. 

The  prisoner  was  tried  before  Newman  Knowlys  Onanindict- 
Esq.,  Recorder  J  in  the  February  sessions  at  the  Old  11G.4.& 
Bailey,  in  the  year  1832,  on  an  indictment  framed  ij^.^.c.ee. 
on  the  11  G.  4.  &  1  W.  4.  c.  66.  s.  10. ;    the  first  for  the  de- 
count  charging  him  with  feloniously  forging,  on  the  tllS^not^Se 
5th  of  November  last,  a  certain  request  for  the  de-  addressed  to 
livery  of  goods,  with  intent  to  defraud  Simon  Mines, 
agmnst  the  statute,  &c. 

The  second  count  charged  the  prisoner  with  felo- 
niously uttering,  on  the  same  day,  the  said  request 
for  delivery  of  goods,  well  knowing  the  said  request 
to  be  forged,  with  like  intent  against  the  statute. 
The  request  for  delivery  of  goods,  as  set  out  in  each 
count  of  the  indictment,  was  in  the  words  and  figures 
following : — 

«  Gentlemen, 

Be  so  good  as  to  let  bearer  have  5^  yards  of  blue 
to  pattern,  and  to  send  the  drab  cloth  up,  in  the 
whole  piece,  on  Monday  morning  by  10  o'clock ; 
also  a  yard  measure,  as  I  do  not  know  what  quantity 
will  be  wanted ;  and  you  will  oblige, 

"  fV.  Reading,  Mortimer  Street. 

"  N.B. — Let  the  drab  be  good,  as  it  is  for  the  in- 
spection of  a  gentleman." 

It  was  fully  proved  by  Mr.  Simon  Mines,  that  the 
prisoner  delivered  the  request  to  him  at  his  shop  in 
Bedfbrdbury,  on  the  5th  of  November,  and  produced 
patterns  of  cloth  ;  that  he  represented  himself  as  the 
servant  of  Mr.  Reading,  of  Mortimer  Street,  and  had 
been  articled  to  him  about  six  weeks ;  and  that  he 
saw  Mr.  Reading  write  the  request,  in  consequence 
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of  which  Mr.  Mines  cut  off  the  cloth,  which  the  pri- 
soner took  away  with  him,  and  has  never  seen  it 
since.  On  the  5th  of  December  following  Mines  saw 
the  prisoner  in  custody,  and  was  sure  of  his  person. 
William  Reading  proved  that  he  was  a  coach-maker 
in  Mortimer  Street^  and  that  Mines  had  served  him 
with  cloth  for  some  years ;  that  the  prisoner  never 
was  in  his  service  nor  articled  to  him,  but  was  an 
utter  stranger;  that  the  request  was  never  written 
by  him,  or  delivered  by  him  to  the  prisoner;  and 
that  he  never  sent  written  orders  to  Mr.  Mines. 

The  jury  found  the  prisoner  guilty  on  the  second 
count ;  but  the  learned  Recorder  respited  the  judg- 
ment, reserving  for  the  opinion  of  the  Judges  the 
question,  whether,  as  the  request  was  not  addressed 
to  any  individual  person  by  name  or  description,  the 
request  set  out  in  the  indictment  was  a  request  for 
the  delivery  of  goods,  within  the  words  and  true 
intent  of  the  statute. 

This  case  was  considered  at  a  meeting  of  all  thb 
Judges,  (except  Tindal  C.  J.,  Lord  Ltndhurst 
C.  B.,  and  Taunton  J.,)  in  Easter  term  1833,  and 
they  all  held  the  conviction  right,  (a) 


[a)  Rex  V.  CuUen^  supra,  301. 


1832. 


REX  V.  PETER  CHARLES  CHALMERS. 


A  bad  con-  The  prisoner  was  tried  and  convicted  before  N. 
clunonof  Knowlys  Esq.  Recorder^  on  the  following  indict- 
Ibbm  no  coHira  meut,  found  at  the  last  Mai/  session  at  the  Old 

^IS^bJ"  "    Bailey,  London. 

7&8  G.4.  The  jurors,  &c.  that  P.  C.  Chalmers,  late  of  Lon^ 


CROWN  CASES  RESERVED.  S5S 

don^  labourer,  on  the  12th  day  of  March,  in  the  year      1832. 
of  our  Lord  1830,  at  the  parish  of  AlUiallows  Bark-    ^     -     ' 

Chalmesb  8 

ingi  of  the  ward  of  Tower  in  London^  having  in  his       Case. 

custody  and  possession  a  certain  bill  of  exchange, 

which  said  bill  of  exchange  is  as  follows ;  that  is  to 

say, 

«  No.         ^131.  18^.       London,  March  1st,  1830. 

**  Three  months  after  date  pay  to  my  order  one 
hundred  and  thirty-one  pounds,  eighteen  shillings, 
for  value  received  in  supplies  to  ship  Edward  Lombe. 
"  To  Mr.  JVhiteman  Freeman,  P.  Chalmers. 

54.  Bishopsgate  Street,  London. 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  with 
force  and  arms,  at  the  parish  and  ward  aforesaid,  in 
London  aforesaid,  feloniously  did  forge  on  the  said 
bill  of  exchange  an  acceptance  of  the  said  bill  of 
exchange,  which  said  forged  acceptance  of  the  said 
bill  of  exchange  is  as  follows,  that  is  to  say,  "  White- 
man  Freeman,**  with  intent  to  defraud  one  Andrew, 
Colin,  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace,  &c.  of  our 
lord  the  King,  his  crown  and  dignity. 

Second  count,  against  the  peace  of  our  said  lord 
the  King,  &c. ;  third  and  fourth  counts  conclude  like 
the  second. 

It  was  objected  by  the  prisoner's  counsel,  that,  in- 
asmuch as  the  felony  was  committed  in  the  reign  of 
the  late  King,  and  the  indictment  was  not  preferred 
till  his  present  Majesty  came  to  the  throne,  the  in- 
dictment ought  to  have  concluded  against  the  peace 
of  our  late  King,  and  was  therefore  erroneous ;  for 
which  he  relied  upon  Rex  v.  Lookup,  3  Burr. 
Rep.  1901.  Upon  looking  into  the  7  G.  4.  c.  64.  s.  20. 
as  to  what  defects  should  not  vitiate  an  indictment, 
the  learned  Recorder  thought  there  was  sufficient 
doubt,  whether  the  terms  of  that  section  entirely  re- 
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1832.       moved  the  objection,  to  warrant  him  in  respiting  the 
^  ~^     \    judgment,  and  reserving  the  point  for  the  opinion  of 

Case.  THE  JUDGES. 

In  Easter  term  1832,  all  the  Judges  (except  Lord 
Lyndhurst,  Bayley  B.,  Alderson  J.,  and  Pattb- 
soN  J.)  met,  and  having  considered  this  case,  held 
unanimously  that  the  objection  was  cured  by  the  sta- 
tute ;  and  the  conviction  was  affirmed. 


1832.  REX  V.  ROBERT  FOLKES  and  LEVY  LUDDS. 

A  general  The  prisoner  was  convicted  before  Mr.  Serjeant 

a  prisoner,  Storkes,  Chief  Justice  of  the  Isle  of  Elt/j  at  the 

2?§SiHln  Spring  assizes  for  the  Isle  of  Ely,  in  the  year  1832. 

the  first  The  indictment  stated  that  Robert  Folkes,  late  of  the 

an^^er*and*  parish  of  Tidd  St.  Giles  in  the  Isle  of  Ely,  labourer 

**hTra^n  aforesaid,  and  within,  &c.  in  and  upon  Elizabeth,  the 

in  rape,  is  wife  of  one  JVilliam  Hey  thorp,  in  the  peace  of  God, 

countThare-  ^^*  ^^^^  ^"^  there  being,  violently  and  feloniously 

in^  him  as  did  make  an  assault,  and  her  the  said  Elizabeth  then 

Sich^Min-  °  and  there,  violently  and  against  her  will,  feloniously 

dictment  j;j  ravish  and  carnally  know ;    that  Leoy  Ludds, 

endence  may  .                                                     «7                  » 

be  given  of  late,  &c.  at  the  time  of  committing  the  said  felony 

on  the  Mme  and  rape,  in  form  aforesaid,  to  wit,  on,  &c.  with  F. 

woman  at  the  and  A.  at,  &c.  feloniously  was  present,  aiding,  abetting 

by  the  pri-  and  assisting  the  said  Robert  Folkes,  the  felony  and 

Sher  m«i  ^^P^  aforesaid  to  do  and  commit,  against  the  peace,  &c. 

each  assisting  Third  and  fourth  similar  counts  same,  except  that 

tura%iaiout  Ludds  is  charged  as  the  principal,  and  Folkes  as  the 

putting  the  aider.      Fifth  and  sixth  state  a  certain  ill-disposed 

prosecutor  to  .                                      '                               * 

elect  on  which  person  to  the  jurors  unknown  to  be  the  principal, 

procl^  and  Folkes  and  Ludds  aiders.     Seventh  and  eighth 
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State  a   certain  other   ill-disposed  person  to  be  the      183^. 
principal,  and  Folkes  and  Ludds  aiders.  Folkes^ 

Previous  to  their  pleas  being  taken,  the  prisoners'  Case, 
counsel  urged  the  Court  to  quash  the  indictment, 
upon  the  ground  that  it  was  bad  for  misjoinder  of 
two  offences  of  different  nature,  and  not  liable  to  the 
same  punishment ;  and  that  for  aiding  and  abetting 
no  provision  is  made  by  the  statute  of  9  G.  4.  c.Sl. 
It  was  also  alleged  that  the  indictment  contained 
different  transactions,  and  that  the  prosecutrix  was 
bound  to  make  an  election.  The  Court  overruled 
both  the  objections,  and  the  trial  proceeded. 

Levy  Ludds  was  acquitted  upon  evidence  of  an 
alibi ;  and  the  jury,  upon  the  following  evidence, 
found  a  general  verdict  of  guilty  against  Folkes.  It 
appeared  that  the  prisoner,  together  with  three  other 
men,  committed  at  the  same  place  and  time,  the  one 
after  the  other  successively,  rapes  upon  the  body  of 
the  prosecutrix,  the  others  aiding  and  abetting  in 
turn ;  and  the  evidence,  if  believed,  was  sufficient  to 
sustain  the  first  count  of  the  indictment,  as  far  as  it 
charges  the  prisoner  as  a  principal,  as  also  the  other 
counts,  which  charge  him  as  an  aider  and  abetter. 
The  9Gr.  4.  c.Sl.  makes  no  specific  provision  against 
aiders  and  abetters  as  to  the  offence  of  rape ;  and  the 
question  was,  whether,  upon  an  indictment  framed  as 
this,  the  verdict  could  be  sustained  against  the  prisoner 
Folkes,  who  is  charged  in  the  first  count  as  a  prin- 
cipal, and  in  the  others  as  an  aider  and  abetter ;  the 
3 1st  section  of  9  Gr.  4.  c.  31.  makes  provision  for  ac- 
cessories before  and  after  the  fact  to  felonies,  and 
aiders,  &c.  in  cases  of  misdemeanor ;  the  7  &  3  G.  4. 
c.  29.  s.  61.,  and  7  &  8  Gr.  4.  c.  30.  s.  26.  contain 
special  provisions  for  principals  in  the  second  de- 
gree ;  not  so  the  9  G.  4.  c.  31. 

At  a  meeting  of  all  the  Judges,  (except  Lord 
Ltkdhurst  C.  B.,  Batlet  B.,  Alderson  J.,  and 


FOLKBS'S 

Case. 


CROWN  CASES  RESERVED* 

Patteson  J.)  in  Trinity  term  1832,  this  case  was 
considered;  and  the  learned  Judges  held  the  con- 
viction good  on  the  first  count  (a) 


(a)  Voke'%  Case,  Russ.  Sf  Ry.SSL 


1832- 


REX  V.  HENRY  RUSSELL. 


whether  &he 
was  quick 
with  child  or 
not;  and  a 
person  who 
furnished  her 
with  the 
poison  for 
that  purpose 
wUl,  if  absent 


If  a  woman     The  prisoner,  Henry  RusselL  was  tried  before  Mr. 

takes  poison      ^  ^  ^r  i  •  /»        i  n 

with  intent  Baron  Yaughan,  at  the  assizes  for  the  county  of 
idMMTiager  Huntingdon^  in  the  year  1832,  upon  an  indictment 
and  dies  of  it,  charging  that  one  Sarah  JVormsleyf  wickedly  intend- 
seif-mSSer,     iug,  with  poison,  wilfuUy,  feloniously,   and  of  her 

malice  aforethought,  to  kill  and  murder  herself,  took 
and  swallowed,  viz.  two  drachms  of  a  certain  deadly 
poison,  to  wit,  white  arsenic,  by  means  whereof  she 
became  sick  and  died ;  and  so  the  jurors  say,  she  did 
kill  and  murder  herself. 

And  that  Henry  Russell,  before  the  said  felony 
when  she  took  and  murder  was  committed,  did  feloniously,  and  of 

it«  De  an  ac^       «•  ^*  <•       .«  i  ,     • 

cessory  before  his  malice  atorethought,  incite,  move,  procure,  coun- 
the  fact  only,    ggj^  ^jjj  jj^j.^  ^jjj  command  the  said  Sarah  Wormsley 

the   said   felony  and   murder  to   do   and   commit, 

against,  &c. 

Second  count  same  as  the  first,  but  charging  that 

she,  the  said  Sarah  Wormsley^  then  and  there  well 

knowing  the  said  white  arsenic  to  be  a  deadly  poison, 

under  that  act.  did  take  and  swallow  down  the  same. 

befo^Se^*^  Third  and  fourth  counts,  varying  the  statement  of 
fecttoUie       the  poison. 

crime  of  self-  y 

murder  was         Sixth  count  charged  that  Sarah  Wormsley  mixed 

not  triable  at 

common  law,  because  the  principal  could  not  be  tried.  And  he  is  not  now  triable  under 
7  6.4.  C.64.  ff.  9. ;  for  that  section  is  not  to  be  taken  to  make  accessories  triaUe  except 
in  cases  in  which  they  might  ha?e  been  tried  before. 


And  as  he 
could  not 
have  been 
tried  as  such 
before  7  6. 4. 
c.  64.  ff.  9.,  he 
is  not  triable 
for  a  substan- 
tive felony 
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two  drachms  of  a  certain  deadly  poison,  to  wit,  white      1832. 
arsenic,  and  mingled  the  same  with  tea  infused  in     *     -    / 
water,  and  took  and  swallowed  down  the  same  into       Case, 
her  body,  with  intent  to  procure  the  miscarriage  of 
her  the  said  Sarah  Wormsley  /  she,  the  said  Sarah 
Wormsleyj  being  with  child,  but  not  quick  with  child ; 
by  means  whereof  she  died. 

And  the  said  Henry  RusselU  before  the  said  felony 
and  murder  was  committed,  feloniously,  wilfully,  and 
of  his  malice  aforethought,  did  incite,  procure,  hire, 
and  command  said  Sarah  Wormsley^  &c. 

The  deceased  Sarah  Wormslet/y  a  single  woman, 
went  into  the  service  of  the  prisoner  Henry  Russell, 
a  married  man,  and  keeper  of  the  gaol  of  the  county 
of  Huntingdon,  about  three  weeks  before  Michaelmas 
1830,  and  continued  in  his  service  until  Old  Michael- 
mas^ay  1831.  From  thence  she  went  to  live  with  a 
lady  at  Brampton  for  about  five  weeks ;  and  at  the 
expiration  of  that  time  went  home  to  her  father  and 
mother,  at  a  cottage  a  short  distance  from  the  gaol, 
and  continued  there  until  her  decease.  On  Wednes^ 
day,  the  2d  of  February,  about  two  o'clock  in  the 
afternoon  of  the  day  preceding  her  death,  the  prisoner 
called  at  the  cottage ;  and  she  walked  and  conversed 
with  him  upon  the  road  near  to  it  for  about  ten 
minutes.  On  the  next  morning  she  breakfasted  with 
the  family  at  about  six  o'clock,  and  appeared  in  her 
usual  health  ;  but,  about  eight  o'clock,  was  observed 
by  her  mother  to  be  very  sick  and  ill,  going  out  into 
the  lane  adjoining  to  vomit  frequently ;  and  her  sick- 
ness and  suffering  increasing,  her  mother  called  in 
an  apothecary  about  twelve  o'clock,  who,  from  her 
symptoms  and  general  appearance,  was  soon  satisfied 
she  was  under  the  infiuence  of  poison.  Apprehensive 
that  she  would  die,  he  sent  for  a  magistrate,  thinking 
it  proper  that  her  examination  should  be  taken  ;  and 
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1832.      about  four  o'clock  Sir  John  Arundell^  a  magistrate  of 
^'-    /     the  county,   attended  by  his  clerk,  Mr.  Sweetings 
Case.        came  to  the  cottage  for  that  purpose. 

Finding  her  sensible  and  collected,  they  proceeded 
to  take  her  examination  upon  oath,  first  cautioning 
her  (to  use  the  expression  of  the  witness  Sweeting)^ 
against  saying  any  thing  that  might  tend  to  criminate 
any  person.  Being  sworn,  she  made  the  following 
statement,  which  was  taken  down  in  writing,  and 
which,  after  being  read  over  to  her,  and  acknow- 
ledged by  her  to  be  true,  she  put  her  mark  to. 
The  following  is  a  true  copy  of  her  statement :  — 
"  Sarah  Wormsleyj  being  sworn,  saith,  "  Sometimes 
I  think  I  shall  die,  sometimes  I  think  I  shall  not ; 
I  feel  very  ill ;  I  was  quite  well  when  I  got  up  this 
morning.  I  am  with  child  ;  just  before  Michaelmas 
I  fell  with  child ;  I  have  not  felt  the  child  move. 
Between  seven  and  eight  o'clock  this  morning  I  took 
some  arsenic,  very  near  two  tea-spoonsful  of  arsenic ; 
I  took  it  in  some  warm  tea ;  Mr.  Russell  the  gaoler 
gave  me  the  arsenic  yesterday  afternoon.  I  lived 
with  Mr.  Russell  as  servant  for  fourteen  months  j  I 
left  his  service  last  Michaelmas ;  I  have  had  con- 
nexion with  him  several  times.  It  is  a  year  and  a 
half  ago  since  I  first  had  to  do  with  him,  and  from 
that  time  up  to  this  occasionally,  not  very  often  ;  I 
was  never  with  child  before.  Last  week  I  told  Henry 
Russell  I  was  with  child  ;  Henry  Russell  said  it  was 
a  bad  job,  and  he  did  not  know  what  would  be  the 
consequence ;  I  do  not  know  any  thing  else  that  did 
pass.  I  do  not  know  how  he  came  to  give  me  the 
arsenic,  I  did  not  ask  him  for  any ;  he  told  me  to 
take  it ;  he  told  me  it  was  arsenic ;  he  did  not  tell 
me  the  effect  of  it ;  he  gave  me  nothing  else ;  he 
gave  me  five  shillings  yesterday  afternoon ;  I  did  not 
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959 


know  what  the  arsenic  would  do ;  he  told  me  to  take 
it,  and  I  took  it 

♦♦  The  mark  X  of 

«*  Sarah  JVormskjf 


9$ 


The  above  information  was  taken  on  oath,  and  dis- 
tinctly read  over  to  the  above  named  Sarah  JVorms^ 
ley^  who  seemed  perfectly  to  understand  the  same. 
The  1st  day  of  February  1832. 

(Signed)    John  Arundel. 

About  half  an  hour  after  the  foregoing  deposition 
had  been  taken,  Sarah  Wormsley  was  resworn  in  the 
presence  of  Henry  Russell:  the  deposition  was  re- 
peated, and  Sarah  Wormsley  said  it  was  all  true, 
and  that  she  had  made  her  mark  to  it.  And  the  said 
Henry  Russell  having  heard  the  same,  asked  the  said 
Sarah  Wormsley  if  she  had  not  wished  him  to  get 
her  some  arsenic  from  Mr.  BircTs :  the  said  Sarah 
Wormsley  said  she  had  not 

(Signed)    JoJin  Arundel. 

A  warrant  had  been  made  out  to  apprehend  the 
prisoner,  but  it  was  not  served  upon  him,  as  he 
attended  voluntarily  at  the  cottage  as  soon  as  he 
heard  that  the  magistrate  wished  him  to  come  there. 
Upon  his  arrival  at  the  cottage,  he  went  into  the  room 
where  Sarah  Wormsley  lay,  and  she  being,  as  above 
stated,  again  sworn  in  the  presence  of  the  magistrate 
and  his  clerk,  and  the  prisoner,  the  examination  which 
had  been  previously  taken  was  again  read  over  to  her 
by  Mr«  Sweetings  who  asked  her,  in  the  presence  of 
the  prisoner,  whether  what  he  had  read  to  her  was 
all  true  :  <<  She  said  it  was^  and  that  was  her  mark.'* 
The  prisoner  then  put  some  questions  to  the  de- 
ceased; and  Sweeting  swore  that  the  above  memoran- 
dum at  the  foot  of  the  deposition  contained  the  sub- 
stance of  every  question  put  and  answer  given.   That 

VOL.  I.  B  B 
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18S2.      the  prisoner  asked  the  same  question  in  substance  two 
^'  '  -/     or  three  times.     The  memorandum,  at  the  foot  of 
Sarah  Wormsley*^  deposition,  was  written  on  the  fol- 
lowing morning  by  Sweetings  at  his  office,  in  the  pre- 
sence of  Sir  John  Arundell. 

The  examination  of  Sarah  Wormsley  was  objected 
to,  as  inadmissible  under  7  G.  4.  c.  61.  s.  2.,  being 
taken  upon  oath^  but  the  learned  Judge  allowed  it  to 
be  read,  and  also  the  interrogation  of  her  by  the 
prisoner,  and  her  answer,  which  was  also  objected  to. 

Sarah  Wormsky  died  about  seven  o'clock  on  the 
same  evening,  the  1st  o^  February ^  and  she  was  about 
four  months  advanced  in  her  pregnancy,  but  not 
quick  with  child.  On  submitting  part  of  the  con- 
tents which  had  been  thrown  from  her  stomach  to 
the  most  approved  chemical  tests,  there  could  be  no 
doubt  she  died  in  consequence  of  arsenic  taken  by 
her ;  not  less  than  a  drachm,  or  about  sixty  grains  of 
arsenic,  being  found  in  the  portion  analysed. 

It  was  proved  that  the  prisoner  had  purchased  in 
the  shop  of  a  druggist  in  the  town  of  Huntingdon^  a 
paper  of  arsenic  containing  about  half  an  ounce,  a 
few  days  before  the  decease  of  Sarah  fVormsley. 

When  the  case  for  the  prosecution  closed,  the 
prisoner's  counsel,  in  addition  to  the  objection  which 
had  been  taken  to  the  reading  of  Sarah  Wormskt^h 
deposition,  insisted. 

First,  that  there  was  no  evidence  to  prove  that 
Sarah  Wormsley  was  felo  de  se,  which  was  essential, 
in  order  to  convict  the  prisoner  as  an  accessory  before 
the  fact,  the  charge  against  him  upon  this  indict- 
ment ;  that  the  statute  9  G.  4.  c.  31.  s.  13.  making  it 
felony  to  administer  to  any  woman  not  quick  with 
child,  any  medicine,  &c.  to  procure  her  miscarriage, 
did  not  apply  to  a  woman  administering  it  to  herself; 
and  that,  assuming  her  to  have  taken  arsenic  know- 
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ingly,  and  with  the  intention  of  procuring  a  mis-      1832. 
carriage  only,  she  was  not  guilty  of  any  offence ;  and,     V   'bll*s 
consequently,  if  there  were  no  principal,  there  could        Case, 
be  no  accessory. 

Secondly,  that  the  statute  7  G.  4.  c.  64.  s.  9.,  for 
the  more  effectual  prosecution  of  accessories,  did  not 
apply  to  the  case  of  a  principal  who  was  Jelo  de  se^ 
and  that,  on  that  ground  also,  he  was  entitled  to  an 
acquittal. 

The  learned  Judge  over-ruled  the  objections,  and 
told  the  jury,  that  if  they  were  satisfied  that  Sarah 
Wormsley  was  not  an  innocent  instrument  in  the 
prisoner's  hands,  but  took  the  arsenic  knowingly 
with  the  intention  of  procuring  a  miscarriage,  she 
would  be,  in  judgment  of  law,  felo  de  se^  although 
she  might  not  intend  the  destruction  of  her  own  lift. 
And  that  if  the  prisoner  had  instigated  and  per- 
suaded  her  to  take  it,  not  being  present  at  the  time, 
he  would  incur  the  guilt  of  being  accessory  before 
the  fact  to  her  self-murder. 

The  jury  found  the  prisoner  guilty,  adding,  "  We 
are  all  satisfied  that  the  prisoner  delivered  the  arsenic 
to  the  woman  the  day  before  she  took  it,  for  the  pur- 
pose of  procuring  a  miscarriage,  and  that  she  know- 
ingly  took  it  with  the  like  intent  of  procuring  a 
miscarriage.'' 

The  learned  Judge  passed  sentence  of  death  upon 
the  prisoner,  but  afterwards  respited  the  execution 
until  Saturday  the  5th  of  May ^  to  afford  time  to  take 
the  opinion  of  all  the  Judges  upon  the  propriety  of 
his  conviction. 

This  case  was  argued  in  Easter  term  1832,  before 
all  THE  Judges  fexcept  Lord  Lyndhurst  C.  B., 
Taunton  J.,  and  Gurney  B.) 
.    Kelly  for  the  prisoner. 

Assuming  that  Sarah  Wormsley  was  Jelo  de  se. 
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18S4.      and  that  the  prisoner  was  an  accessory  before  the 
^''^■■■/     fact  to  such  felony,  still  he  is  not  punishable  with 
oS^  *     death.    By  7  &  8  G.  4.  c.  «8.  ss.  6,  7-  the  benefit  of 
clergy  is  abolished,   and  persons  punishable  with 
death  are  either  those  excluded  from  the  benefit  of 
clergy  before  the  act,  or  made  liable  to  the  punish- 
ment  by  that,  or  some  other  act     Then  comes  s.  8., 
which  enacts,  "  that  every  person  convicted  of  any 
felony  for  which  no  punishment  hath  been  or  here- 
after may  be  spiscially  provided,  shall  be  deemed  to 
be  punishable  under  this  act,  and  shall  be  liable  at 
the  discretion  of  the  Court  to  be  transported  beyond 
the  seas  for  the  space  of  seven  years,*'  &c.     If  this 
18  a  felony  at  all,  it  is  one  for  which  no  punishment 
has  been  previously  provided,  and  therefore  punish- 
able under  this  section.     It  can  only  be  punishable 
with  death  by  reason  of  having  been  before  excluded 
from  the  benefit  of  clergy,  or  as  ranging  under  the 
9  G.  4.  c.  31.  s.  3.     It  will  be  found  that  there  is  no 
law  taking  away  the  benefit  of  clergy  from  accessories 
to  suicide;  and  the  question  is,  whether  the  word 
murder  in  the  latter  statute  can  be  intended  to  com- 
prehend self-murder.     It  cannot  have  that  extended 
signification.    A  criminal  statute  ought  not  to  receive 
a  construction  more  extended  than  the  strict  words, 
and  the  word  murder  in  that  statute  is  clearly  intended 
to  mean  the  murder  of  another.    The  provision  as  to 
accessories  immediately  follows  the  enactment  of  the 
punishment  of  death  on  the  principals,  and  as  that 
can  only  apply  to  the  murder  of  another,  the  same 
meaning  must  be  given  to  the  word  as  regards  the 
accessories,  otherwise  two  difierent  meanings  would 
be  given  to  the  same  word  in  the  same  section  of 
a  statute.     The  third  section  is  in  substance  a  re- 
enactment  of  that  part  of  4  &  5  PA.  (§•  M.  c.  4.  which 
I'elates  to  accessories  to  murder,  and  the  word  must 
receive  the  same  construction  as  in  that  statute.    If 
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there  was  no  intention  in  that  statute  to  exclude      ]8dS. 

accessories  to  suicide  from  the  benefit  of  clergy,     |^  -    / 

such  accessories  are  not  liable  to  death  under  the        CMe. 

section  in  question.    Before  the  7  G.  4.  c.  64.  no 

accessory  to  suicide  could  be  tried,  because  the  prin« 

cipal  must  have  been  tri^,  convicted,  and  attainted, 

which  ea^  ret  naiurd  is  impossible  in  the  case  of  sui* 

cide.    In  all  the  books  and  authorities  the  offences  of 

murder  and  suicide  are  treated  as  distinct ;  in  none 

of  them  is  suicide  classed  as  a  species  of  murder :  in 

1  Hawk.  P.  C.  c.  27.  felo  de  se  is  treated  as  distinct 

from  murder ;  so  also  1  Hale,  c.  31.,  and  the  defini* 

tions  given  are  distinct  and  different     In  questions 

relating  to  property  murder  has  been  held  not  to 

include  suicide.     The  statute  of  pardons,   12  C.  £• 

c.  11.,  excepts  murder,  and  it  was  determined  by  all 

the  courts  upon  that  statute  that  the  exception  did 

not  include  suicide,  and  that  the  word  murder  was 

to  be  understood  in  its  popular  sense.    Rej^  v.  JVard^ 

1  Lev.  8.  In  Toomes  v.  Etherington^  1  Saunders,  354$^^ 

the  point  is  implied,  and  in  the  report  of  the  same 

case  in  1  Lev.  120.  it  is  expressed.    The  first  case  is 

reported  in  1  Keble,  66.,  as  Rex  v.  JVamer. 

Lord  Tenterden  C*  J.     Levinz  is  a  better  autho* 
rity  than  Keble. 

There  is  no  reason  why  a  lenient  construction 
should  be  put  on  the  statute  of  Car.  2.,  but  here 
there  are  two  principles  on  which  the  milder  con^ 
Btruction  ought  to  take  place  j  1st,  Generally  in 
favorem  vike;  2dly,  The  strict  construction  would  take 
away  the  benefit  of  clergy  from  a  crime  before  enti^ 
tied  to  it,  and  it  is  laid  down  in  Hawk.  fi«  2.  c^  33.^ 
and  the  same  principle  is  in  2  Hale,  335.  j  Rei0  v. 
Harvey^  1  Wilson,  164*,  that  all  statutes  taking  away 
the  benefit  of  clergy  are  to  be  construed  strictly.  It 
is  not  necessary  in  the  coroner's  inquisition  to  use 
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1832.      the  term  murder.    The  Queen  v.  Clark^  1  Salk.  377. 
-.  '    /     7  Mod.  16.    In  murder,  there  are  corruption  of  blood 

i  liJtWKf.T.  g  * 

Case.  and  forfeiture ;  not  so  in  suicide.  The  points  of  dif- 
ference are  numerous.  Every  count  charges  that  she 
feloniously  murdered  herself. 

Lord  Tenterden  C.  J.  If  she  was  not  ?^felo  de  se 
the  whole  indictment  falls  to  the  ground,  and  the 
prisoner  may  not  be  bettered  by  the  alteration. 

I  do  not  mean  to  contend  that  she  was  not  Jeb 
de  se. 

2dly,  The  7  G.  4.  c.  64.  s.  9.  was  intended  to  re- 
medy a  great  defect  in  the  law  that  prevented  acces- 
sories from  being  tried  unless  the  principal  was  first 
tried  and  convicted.  It  cannot,  therefore,  relate  to 
cases  where  the  principal  cannot  from  the  nature  of 
thecase  ever  be  tried.  There  is  no  intention  shewn 
*  in  the  statute  to  create  any  new  offences.  The  ob- 
ject recited  in  that  section  is,  "  the  more  effectual 
prosecution  of  accessories  before  the  fact  to  felony,** 
&c.  The  terms  of  the  section,  "  being  amenable 
to  justice,"  clearly  imply  the  possibility  of  the  prin- 
cipal felon  being  tried.  To  include  the  accessory  to 
a  suicide,  would  be  to  comprehend  a  case  where  the 
principal  could  by  no  possibility  be  amenable  to  jus- 
tice. The  tenth  section  contemplates  the  trial  of 
the  principal  before  some  court  at  which  the  prin- 
cipal may  answer :  this  clearly  cannot  include  tlie 
jurisdiction  of  the  coroner  in  the  case  of  suicide. 

Kelly  then  proceeded  *to  argue,  that  the  deposi- 
tion was  inadmissible;  but  Lord  Tenterden  C.J. 
intimated  a  clear  opinion  that  the  deposition  was  ad- 
missible, and  THE  Judges  all  concurring,  the  point 
was  abandoned. 

Andrews  for  the  prosecution. 

First,  Sarah  JVormsley  wasfelo  de  se.  If  she  did 
a  felonious  act  which  caused  her  death,  she  was 
guilty  of  self-murder,  though  she  did  not  intend  her 
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death.     The  9  G.  4.  c.  81.   s.  13.   which   makes  it      1832. 
criminal  to  administer  any  poison  or  noxious  thing  »     / 

to  .  a  woman  with  child,  whether  quick  or  not,  Case, 
with  intent  to  procure  abortion,  is  general,  and  in- 
cludes all  persons ;  it  therefore  applies  as  well  to  the 
woman  herself  as  to  another  person  administering  to 
her.  She  therefore  was  in  the  prosecution  of  a  felo- 
nious act  by  which  she  died.  But  even  if  the  act 
does  not  make  her  a  principal  in  taking  the  poison, 
she  was  clearly  consenting  to  it,  and  so  assisting  in 
and  accessory  to  the  felony  in  the  prisoner,  and  the 
result  would  be  the  same.  Independent  of  that  sta- 
tute,, it  was  a  misdemeanor  at  common  law  in  a 
woman  to  take  any  substance  with  intent  to  procure 
abortion. 

Lord  Tenterden  C.  J.  Is  there  any  authority 
for  it  ? 

No  i  but  the  act  itself  is  one,  having  in  it  all  the 
ingredients  of  crime.  It  is  against  the  law  of  God,  in- 
jurious to  the  individual,  and  prejudicial  to  the  state. 

BosANQUET  J.  There  is  a  case  of  a  man  mutilating 
himself. 

That  case  is  mentioned  in  Co.  Lit  127.b.,  JVrighfs 
case :  he  was  indicted  for  maiming  himself  for  the 
purpose  of  begging,  and  punished.  It  is  there  put 
as  the  principle,  that  the  life  and  members  of  every 
subject  of  the  king  are  under  the  safeguard  and  pro- 
tection of  the  king,  and  may  be  called  in  for  the 
service  of  the  state. 

Parke  J.  It  would  be  murder  in  him.  Is  she  not 
in  the  same  boat  in  assisting  him  to  do  that  which 
was  felony,  namely,  to  administer  with  intent  to  pro- 
cure abortion. 

If  she  was  guilty  of  misdemeanor  or  felony  in  the 
act  of  taking  the  substance,  she  is  answerable  fdr 
all  the  consequences. 

*^  If  A.  intendeth  to  beat  jB.  in  anger  or  froili  pre- 
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1832.  conceived  malice,  and  death  ensueth,  it  will  doubt- 
*  •  '  /  less  be  no  excuse  that  he  did  not  intend  all  the 
Cue.  consequences  that  followed;  for  what  he  did  was 
malum  in  se,  and  he  must  be  answerable  for  all  the 
consequences/'  Foster,  259*  1  Hale,  413.  An  ac- 
cessory before  the  fact  is  liable  for  all  the  probable 
consequences  of  the  act  1  Hale,  4t31.  There  may 
be  an  accessory  before  the  fact  to  self-murder. 
4  Black.  Com.  189. 

Res  V.  DysoUj  Russ.  &  Ry.  523.  shews  that  if  a  per« 
son  be  present,  encouraging  another  to  murder  him* 
self,  he  is  a  principal ;  and  ii*  so,  a  person  encouraging 
and  aiding  before  the  fact  must  be  an  accessory. 

In  Hawk.  b.  2.  c.  29-  s.  45.  it  is  doubted  whether 
an  accessory  might  not  be  put  to  answer  before  the 
principal  has  appeared  and  answered. 

The  7  G.  4.  c.  64.  is  perfectly  clear  that  an  acces- 
sory before  the  fact  in  all  possible  cases  may  be 
convicted,  though  the  principal  be  not  amenable. 
Words  more  extensive  cannot  be  used,  and  the  use 
of  general  words  is  to  include  every  particular  case ; 
it  is  not  necessary  that  the  particular  case  should 
be  expressed.  Laws  made  for  the  punishment  of 
particular  cases,  which  from  mere  form  have  not 
been  publishable,  but  are  clearly  within  the  character 
of  the  crime  denounced,  are  remedial,  and  have 
been  so  construed.  The  acts  relating  to  accessories 
in  one  county,  and  principals  in  another,  have  been 
so  dealt  with.  The  crime  which  she  committed 
being  murder,  he  is  accessory  before  the  fact,  liable 
to  death,  1  Hale,  411.  Both  in  Hale  and  Hawkins 
suicide  is  considered  as  a  species  of  homicide ;  the 
two  species  in  both  are  treated  of  as  murder  and  self- 
murder.  The  reason  given  in  The  Queen  v.  Clerks 
7  Mod.  16.,  why  murdravit  is  not  necessary  in  an  inqui- 
sition ofjelo  de  se,  is  not  that  the  crime  is  not  murder, 
but  that^  having  no  degrees  of  crime^  as  killing  another 
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person  may  have,  it  is  sufficient  to  9B,yfelomce  seipmrn      18dS. 
occidit.     And  as  attainder  is  impossible,  it  follows     1.    -  -/ 
that  there  can  be  no  corruption  of  blood.     In  Mar-       Case. 
garet  Tinkler^s  case,  1  East  P.  C.  354.,  the  prisoner 
was  convicted  as  a  principal.     The  cases  in  the 
statute  of  pardons  do  not  apply ;  a  liberal  construc- 
tion is  there  given  in  order  to  extend  the  pardon ; 
consequently  the  extent  of  the  term  murder,  which  is 
excepted,  is  limited.    And  the  law  would  be  extended 
for  the  benefit  of  those  in  existence,  not  guilty  of  the 
crime,  the  real  criminal  having  been  removed  by  the 
crime  itself. 

The  old  inquisitions  in  suicide  use  the  term  murder. 
As  she  was  guilty  of  murder,  the  statute  of  Ph.  and 
Mary  applies,  and  deprives  the  prisoner  of  the  bene- 
fit of  clergy ;  consequently,  under  the  9  G.  4.  c.  64. 
he  is  liable  to  capital  punishment. 

KeUy  in  reply.  No  authority  has  been  adduced 
to  shew  tlie  prisoner  triable,  independently  of  7  & 
8  G.  4.  c.  9&. :  that  act  makes  all  felonies  not  before 
specified  punishable  with  transportation  only ;  conse- 
quently that  is  the  only  punishment  prisoner  is  lia- 
ble ta 

TiKDAL  C.  J.     The  4  G.  4.  c.  52.  uses  the  term 
felo  de  se  only  j  the  word  murder  is  not  used  through- 
out :  that  would  shew  that  *<  murder''  means  murder 
of  another  only. 

Eight  Judges,  against  Lord  Tenterdeni  Park  J., 
LiTTLEDALE  J.,  BoLLAND  B.,  held  that  Sarah  JVomu- 
ley  y^asjelo  de  se. 

The  Judges  were  unanimous  that  the  prisoner  was 
an  accessory  before  the  fact,  and  nine  Judges  (Lord 
Lykdhurst  had  come  in),  against  Vaughan  B., 
Park  J.,  Alderson  J.,  Patteson  J.,  held  that  he 
could  not 'be  tried  as  an  accessory  under  TG.ii. 
c.  644  s.  9*  (as  he  could  not  have  been  tried  \ 


368 


CROWN  CASES  RESERVED. 


1832. 

Russell's 
Case. 


before  7  G*  4.),  and  the  statute  was  to  be  considered 
as  extending  to  those  persons  only,  who,  before  the 
statute,  were  triable  either  with  or  after  the  principal, 
not  to  make  those  triable  who  before  could  never 
have  been  tried. 

The  prisoner  was,  at  his  own  request,  transported 
for  fourteen  years,  instead  of  being  tried  on  another 
indictment. 


ae 


1832. 


If  a  man  who 
18  hired  to 
drive  cattle 
sell  them,  it 
is  larceny,  for 
he  has  the 
custody  only, 
not  the  right 
to  the  pos- 
session.   Hb 
possession  is 
the  owner's 
possession, 
though  he  is 
a  general 
drover,  at 
least  if  he  is 
paid  by  the 
day. 


REX  V.  BERNARD  M'NAMEE. 

Jlhe  prisoner  was  convicted  before  Mr.  Justice 
Gasclee,  at  the  JuIt/  session  at  the  Old  Bailey^  in 
the  year  1832,  of  stealing  118  sheep,  the  property  of 
Beryamin  Sowerby ;  but  a  question  having  arisen 
during  the  trial,  whether,  in  point  of  law,  he  could 
be  considered  guilty  of  felony  unless  at  the  time  he 
received  the  sheep  from  the  prosecutor  to  bring  to 
London^  he  intended  to  steal  them,  the  learned 
Judge  desired  the  jury  to  give  him  their  opinion  as 
to  that  intention,  respecting  which  the  facts  were  as 
follows :  — 

The  prosecutor,  who  lives  at  MessingJiam^  in  im- 
colnshiret  fifty  miles  from  Grantham^  had  employed 
the  prisoner  in  his  service  as  a  drover  off  and  on  for 
nearly  five  years,  but  not  as  a  regular  servant.  He 
was  a  general  drover,  and  lodged  in  the  town ;  he 
agreed  with  the  prosecutor  for  Ss.  a  day ;  that  being 
what  prosecutor  regularly  gave  drovers. 

On  Ticesday  the  3d  of  April  last  he  employed  the 
prisoner  to  take  169  sheep  to  Grantham  fair:  prose- 
cutor afterwards  went  to  Grantham.  He  got  there 
on  Sunday  afternoon  the  8th,  and  found  the  prisoner 
there  \  he  then  had  163  sheep ;  he  said  he  had  sold 
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five  because  they  were  lame,  and  sent  one  back.       1832. 
The  prosecutor  sold  forty-four  at  Grantham^  on  Mon-    Iju^^  ~f 
day  the  9th,  and  gave  the  prisoner  orders  and  money       Case, 
to  bring  the  119  into  Smithfield  market  for  him  on 
Monday  following ;  he  was  to  be  in  the  market  on 
Monday  with  them.    The  prosecutor  told  the  pri- 
soner to  stop  on  the  road  where  other  people  did, 
and  to  meet  him  at  the  Spread  Eagle  in  Gracechurch 
Street^  on  Sunday  the  15th,  at  half-past  four. 

The  prisoner  had  no  authority  from  the  prosecutor 
to  sell  the  sheep. 

The  prosecutor  went  to  the  Spread  Eagle  at  half- 
past  four  on  the  Sunday ,  and  waited  there  till  ten 
minutes  past  five,  but  the  prisoner  did  not  come. 
On  the  Monday  morning  he  found  118  of  the  sheep 
at  the  market  in  the  possession  of  different  salesmen, 
into  whose  hands  they  had  been  put  by  a  person  of 
the  name  of  Shelton^  who  had  purchased  them  of  the 
prisoner,  who  said  they  were  his  own,  in  answer  to  a 
question  of  Shelton%  who  first  proposed  buying  the 
sheep,  and  did  not  know  the  prisoner  before. 

The  jury  found  that  the  prisoner  did  not  intend 
to  steal  the  sheep  at  the  time  he  took  them  into  his 
possession. 

The  act  of  parliament  for  abolishing  the  punish- 
ment of  death  for  cattle  stealing  having  passed  both 
Houses,  and  the  royal  assent  to  it  being  then  daily 
expected,  the  learned  Judge  respited  the  sentence, 
that  the  opinion  of  the  Judges  might  be  taken  upon 
the  propriety  of  the  conviction. 

In  Michaelmas  term  1832,  all  the  Judges  (ex- 
cept  Lord  Lyndhurst  C.  B.,  Littledale  J.,  and 
Vaughan  B.)  met,  and  having  considered  this  case, 
were  unanimously  of  opinion  that  as  the  owner 
parted  with  the  custody  only,  not  with  the  posses- 
sion, the  prisoner's  possession  was  the  owner's,  and 
that  the  conviction  was  therefore  right. 
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1832.  REX  V.  HENRY  HUGHES. 

AMrrantmajr  Phe  prisoner  was  tried  and  convicted  before  N. 
guiitv  of  em.    Knowlys,  £sq.  on  the  following  indictment,  on  stat 

fcflh'he  W  7  &  8  G.  4.  c.  29.  s.  47. 

not  a  general        The  juTois,  &c.  that  H.  -BT.,  late  of,  &c.  labourer, 

cmpioyed"to'*  OH  the  3d  of  Augtist  in  the  third  year,  &c.  at,  &c. 

recdve  in  a  ^^s  Servant  to  Edward  Millard,  and  was  employed 

single  instance  tr    j 

only  and  entrusted  by  said  E.  M.  to  receive  money  for 

and  on  account  of  the  said  E.  M.  \  and  being  such 
servant  so  employed  and  entrusted  as  aforesaid,  did 
then  and  there  by  virtue  of  such  employment,  re- 
ceive and  take  into  his  possession  certain  money,  to 
wit,  the  sum  of  16/.  in  money,  for  and  on  account 
of  said  E.  M.  his  said  master  and  employer,  and 
afterwards,  to  wit,  on,  &c.  with  force  and  arms, 
at,  &c.  fraudulently  and  feloniously  did  embezzle 
and  secrete  the  said  sum  of  money,  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say  that  the 
said  H.  H.  in  manner  and  form  aforesaid,  feloniously 
did  steal,  take,  and  carry  away  from  the  said  E.  M. 
the  said  sum  of  16/.  of  the  monies  of  the  said  E.  ilf., 
the  master  and  employer  of  the  said  H.  H.,  for 
whose  use  and  on  whose  account  the  s^me  was  de- 
livered to  and  taken  into  the  possession  of  the  said 
Hk  H.,  being  such  servant  so  employed  and  en- 
trusted as  aforesaid,  against  the  form  and  against  the 
peace* 

The  prisoner's  receipt  of  the  money  for  the  cat- 
tle of  the  prosecutor,  and  appropriating  to  his  own 
use,  were  fully  proved,  but  the  learned  Recorder 
doubted,  from  the  evidence  of  the  prosecutor,  whe- 
ther the  prisoner  came  within  the  true  construc- 
tion of  the  words  of  the  statute,  as  clerk  or  servant, 
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or  person  employed  for  the  purpose  or  in  the  1832. 
capacity  of  a  clerk  or  servant,  and  by  virtue  of  \.  '  / 
such  employment  receiving  or  taking  into  possession  Case, 
any  chattel,  money,  or  valuable  security  in  the  name 
or  on  the  account  of  his  master.  The  prosecutor's 
evidence  was,  <<  I  am  a  farmer ;  I  had  some  beasts 
in  Smithfield ;  the  prisoner  was  keeping  them  for  me 
as  a  drover  \  on  the  Srd  of  August  I  sold  a  cow  and 
a  calf;  he  was  to  drive  them  to  Mr.  Palmer  in  Mary^ 
h'honey  to  whom  I  sold  them,  and  bring  back  16/. ; 
he  was  not  in  my  service,  but  merely  the  drover ;  he 
was  employed  by  me  at  different  times."  It  was  not 
stated  that  he  had  any  extra  reward  beyond  what 
was  his  due  for  driving  and  delivering  the  cattle  to 
the  purchaser.  From  the  low  situation  in  life  of  cattle 
drovers,  they  are  not  likely  persons  to  be  intrusted 
with  the  receipt  of  money;  and  the  learned  Re- 
corder considei*ed  that  the  receipt  of  the  money  in 
this  instance  was  a  mere  voluntary  act  on  the  part  of 
the  prisoner,  not  at  all  incident  to  his  general  cha- 
racter and  employment  of  a  drover,  and  that  without 
any  breach  of  his  duty  to  his  employer  as  a  drover, 
he  might  have  declined  taking  upon  himself  the  bur- 
then or  risk  attendant  on  his  taking  charge  of  the 
money. 

The  learned  Recorder  observed  that  The  King  v. 
NettletOTij  determined  in  Easter  term  1830,  supra, 
259.,  applied  strongly  to  the  present  case. 

In  Michaelmas  term  1832,  all  the  Judges  (ex- 
cept Lord  Lyndhurst  C.  B.,  Littledale  J.,  and 
Vaughan  B.)  met,  and  having  considered  this  case, 
were  unanimously  of  opinion  that  the  prisoner  was  a 
servant  within  the  meaning  of  the  act,  and  that  the 
conviction  was  right  {a) 


(a)  jRex  V.  Thorley^  supraf  p.  34S. 
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1832.      REX  V.  MARY  LEWIS,  JOHN  RANGE,  WIL- 
"— v--'         LIAM    TAYLOR,    BERNARD    M^NAMEE, 

and  JOSEPH  DRAYBRIDGE  (respectively). 

aSon"ISriife  ^'^  *^^  "^"'^  sessions  at  the  Old  Bailei/f  in  the  year 

b  the  proper  1832,  Maty  Lewis  pleaded  guilty  to  an  indictment 

penonTcon-  charging  her  with  stealing,  on  the  22d  of  June^  goods 

victed  before  and  monies  above  the  value  of  5/. 

the  passing  of  -tit*  .i/»i»  i/»i 

s&3fv.4.  John  Ranee  was  convicted  oi  steahng,  on  the  oth 

fen(^^punbh-  ^^  J^^^l/t  goods  in  a  dwcUing-house  of  more  than  the 

able  within        value  of  51. 

sent^ed"  WtlUam  Taylor  was  convicted  of  stealing,  on  the 

*^-  28th  of  May,  a  gelding. 

Bernard  M^Namee  was  convicted  of  stealings  on 
the  15  th  of  Jprilt  118  sheep.  Joseph  Dray  bridge  was 
convicted  of  stealing,  on  the  15th  of  Jf/ne,  a  gelding. 
These  convictions  took  place  respectively  on  the 
5th,  6th,  7th,  10th,  and  11th  of  July,  under  the 
7  &  8  G.  4.  c.  29.  On  the  12th  of  July,  being  the 
last  day  of  the  session,  all  the  convicts  of  the  Jufy 
sessions,  according  to  the  general  usage  of  the  sessions, 
were  called  up  to  receive  their  several  sentences. 
On  the  day  preceding  (11th  of  July),  the  statute 
2  k  3  fV.  4.  c.  62.,  entitled  "  An  act  for  abolishing 
the  punishment  of  death  in  certain  cases,  and  substi- 
tuting a  lesser  punishment  in  lieu  thereof,"  received 
the  royal  assent  By  section  1.  *'  It  is  enacted  that 
so  much  of  each  of  the  said  acts  as  inflicts  the  punish- 
ment of  death  upon  persons  convicted  of  any  of  the 
felonies  herein-before  specified  shall  be,  and  the 
same  is  hereby  repealed,  and  that  from  and  after  the 
passing  of  this  act,  every  person  convicted  of  any  of 
the  felonies  herein-before  specified,  shall  be  trans- 
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Lewis's  Case. 


ported  beyond  the  seas  for  life."    The  learned  Recor-       1 832. 

DER  reserved  the  cases  of  these  several  convicts  for 

the  opinion  of  the  Judges,  conceiving,  first,  that  he 

could  not  legally  pass  sentence  of  death  (under  the 

statute  7  &  8  G.  4.,  which  was  in  force  on  the  date 

of  their  several  offences)  on  the  12th  of  July^  that 

statute  having  been  repealed  as  to  the  punishments  on 

the  day  preceding ;  secondly,  that  he  could  not  pass 

sentence  of  transportation  for  life  under  the  words  of 

the  repealing  statute  2  &  3  WA.^  **  that  from  and  after 

the  passing  of  that  act,  every  person  convicted  of  any 

of  the  felonies  therein  specified,  shall  be  transported 

for  life,"  inasmuch  as  "  from  and  after"  would  exclude 

the  day  of  the  passing  the  statute,  and  prevent  that 

sentence  having  a  retrospective  effect,  and  make  it 

so  far  an  ex  post  facto  law :  to  do  that  the  words 

ought  to  have  been  "  shall  have  been  convicted ;" 

and,  thirdly,  that  the  only  sentence  he  could  pass  was 

that  of  seven  years'  transportation  or  imprisonment. 

The  learned  Recorder  referred  to  the  case  Mackenzie 

and  another^  reserved  from  the  Old  Bailey  sessions 

in  the  year  1820,  Russ.  &  Ry.  C.  C.  429.,  which  ap- 

peared  to  the  learned  Recorder  to  bear  fully  upon 

all  the  points  submitted  to  the  consideration  of  the 

Judges. 

In  Michaelmas  term  1832,  all  the  Judges  (ex- 
cept Lord  Lyndhurst  C.  B.,  Littledale  J.,  and 
Vaughan  B.)  met,  and  considered  this  case,  and  held 
that  the  word  being  "  convicted,"  not  "  who  shall  be 
convicted,"  transportation  for  life  was  the  proper 
sentence. 
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1832.  REX  V.  ROBERT  CHANNENS. 

A  Quaker  u     The  prisoner  was  tried  at  the  admiralty  sessions  at 

not  a  flood  *  m     n 

juryman  on      the  Old  Boilejf^  on  the  27th  01  November,  1832,  before 

liitaffirmation.  gj^    CHRISTOPHER   RoBINSON,    Mr.   BaRON    GuRNEY, 

and  Mr.  Baron  Vaughan,  and  convicted  upon  veiy 
satisfactory  evidence  of  the  murder  of  Thomas  EveSf 
the  master  and  commander  of  a  certain  ship  or  vessel 
called  the  MatildOj  in  and  on  board  the  said  vessel^ 
on  the  high  seas,  off  the  Island  of  Madeira,  on  the 
9th  of  April  last,  within  the  jurisdiction  of  the  admi- 
ralty of  England. 

After  the  jury  had  delivered  their  verdict,  and 
when  sentence  of  death  was  about  to  be  pronounced 
upon  the  prisoner,  Mr.  Adolphus  his  counsel  sug* 
gested  that  he  had  been  improperly  convicted,  inas- 
much as  one  of  the  gentlemen  of  the  jury  had  not 
been  snvom,  according  to  the  ancient  and  uniform 
practice  in  all  criminal  cases,  but,  being  a  quaker,  had 
been  allowed  to  serve  upon  the  jury  upon  his  solemn 
affirmation  only.  Upon  enquiry  into  the  fact,  it  ap- 
peared that  he  had  been  allowed  to  serve  without 
being  sworn,  under  the  impression  that,  by  the  statute 
6  G.  4.  c.  50.,  for  consolidating  and  amending  the 
laws  relative  to  jurors  and  juries,  and  the  late  act  cS 
9  G.  4.  c.  32.,  for  amending  the  law  of  evidence  i& 
certain  cases,  by  which  quakers  and  Moravians  were 
allowed  to  give  evidence  upon  their  solemn  affirma- 
tion, in  all  cases,  criminal  as  well  as  civil,  their  dis- 
ability to  serve  on  juries  also  was  removed.  Upon 
looking  into  those  statutes,  and  adverting  to  the  fifty- 
third  section  of  the  jury  act  above  mentioned,  which 
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oontinaes  in  force,  there  appears  ndthing  to  aflect  183%. 
the  disability  of  quakers  to  serve  on  juries.  Sen« 
tence  was  passed,  but  Mr.  Baron  Vauouan"  and 
Mr.  Baron  Gurnet  were  of  opinion  (in  which  Sir 
Christopher  Robinson  ^  concurred)  that  the  exe- 
cution'  of  the  prisoner  should  be  respited,  that  the 
opinion  of  the  Judges  might  be  taken.  The  opinion, 
therefore,  of  the  Judges  was  requested,  whethet*  the 
conviction  was  right,  and  whether,  supposing  it  to  be 
erroneous,  the  judgment  might  not  be  reversed  for 
error,  and  the  prisoner  tried  upon  a  fresh  indictment. 
At  a  meeting  of  all  the  Judges,  (except  Lord 
Lyndhurst  C.  B.,  Littledale  J.,  and  Vaughan  B.,) 
in  Michaelmas  tennf  1832,  this  case  was  consideredi, 
alid  THE  Judges  wei*e  clearly  of  opinion  that  the  con- 
vi(i(i6n.was  bad,. and  might  be  reversed  in  error,  but 
no  further-proceedings  were  had,  aa  the  prisoner  died 
shortly.aft^^ 


REX  V.  SARAH  WILLIS.  18SS. 

Qlhe  prisoner,  the  wife  of  John  Willis^  was  tried  and  Stealing  by  a 
convicted  before  Mr.  Jcjstice  Park,  at  the  Spring  membIr"of 
assizes  fot'the  county  of  Wilts^  in  the  year  1838,  for  a  friendly 

A     T         ^         X     z5  •  A.        u   IX*  •  society,  mo- 

stealmg  twenty-nve  sovereigns,  ten  hair  sovereigns,  neyofthe 
eight  half  crowns,  and  forty  shillings,  the  property  of  ^^^S^^^ 
Willkan  Orchard^  and  thirty  or  forty  others,  and  box  in  the 
amongst  them  the  prisoner^  husband;  M  qf  t>hom  SXlept 
were  named  in  the  indictment.  '  locked  by  the 

BtewardSy  is 

This  was  a  case  of  a  friendly  society  held  at  the  not  larceny. 
public  house  kept  by  the  prisoner's  husband,  he  being 
a  member  of  the  society,  and  the  box  containing  the 

VOL.  I.  c  c 
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18d3.      property  was  always  left  in  the  house  of  the  husband 
'  -  T    y     of  the  prisoner ;  but  the  box  had  four  locks,  kept  by 
Caie.       the  stewards,  of  whom  he  was  not  one. 

The  facts  of  the  case  were  quite  dear ;  the  wife 
having  broken  open  this  box  and  stolen  a  great  deal 
of  money  to  pay  some  debts  of  a  former  husband, 
and  the  jury  convicted  her  to  the  learned  Judge's 
satisfaction  as  to  the  facts,  but  the  learned  Judge 
thought  it  right  to  ask  the  opinion  of  the  Judges, 
whether  a  wife  can  be  convicted  of  larceny,  in  steal- 
ing money  in  which  her  husband  has  a  joint  pro* 
perty,  and  deferred  the  sentence. 

The  learned  Judge  referred  the  Judges  to  1  Hale 
P.  C.  514..,  Russell  on  Crimes,  p.  19.,  Rejp  v.  Bramkyp 
Russ.  &  Ry.  478.,  and  to  the  first  case  in  the  Old 
Bailey  Sessions  Papers  for  the  January  Sessions  1818, 
tried  before  the  learned  Judge,  in  the  presence  of 
Lord  Tenterden,  then  Mr.  Justice  Abbott,  (a) 

In  Easter  term  1833,  this  case  was  considered  at  a 
meeting  of  the  Judges,  and  they  were  of  opinion 
that  the  conviction  was  wrong ;  and  the  prisoner  was 
discharged. 


(a)  The  following  is  the  account  there  given  of  the  case  re- 
ferred to.  Richard  Clark  was  indicted  for  stealing  the  property  of 
Thomas  Hatnes.  It  appeared  that  the  prosecutor's  wife  had  as- 
sisted the  prisoner  in  carrying  o£P  the  property  ia  questiiMi,  and 
had  cohabited  with  him  from  the  time  of  his  absconding  until  his 
apprehension.  On  objection,  the  Court  ruled  that  no  person  could 
be  convicted  of  a  felony  alleged  in  stealing  goods,  when  such 
goods  came  into  his  possession  by  the  delivery  of  the  proprietor's 
wife. 

But  see  Rex  v,  Tdffte^  supra^  24S.,  by  which  it  would  appear 
that  the  ruling  in  Rex  v.  Clark  would  be  overruled. 
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REX  V.  GEORGE  RUSSELL.  1833. 

jThe  prisoner,  George  Russell^  was  tried  and  con-  Lifting  the  * 
victed  before  Mr.  Justice  Littledale,  at  the  Old  SSJiy  kc^t" 
Bailey  sessions  in  A/aw  1833,   (present  also,   Mr.  ^^^  *7  [^ . 

TiTi  tVix-r*  v/.      own  weight,  is 

Jdaron  Bolland  and  Mr.  Justice  Bosanquet,)  for  a  sufficient 
burglary,   in  breaking  and  entering  the   dwelling.  S^jl^^of 
house  of  James  Grady,  in  the  parish  of  St.  George,  bm^giaiy, 
Hanover  Square,  on  the  night  of  the  21st  of  Jpril 
last,  with  intent  to  steal  the  goods  and  chattels  in 
the  dwelling-house. 

The  prisoner  got  into  the  house  between  the  hours 
of  eleven  o'clock  at  night  and  one  in  the  morning. 
The  jury  found  the  intent  to  steal ;  but  there  was  a 
question,  whether  there  was  such  a  breaking  as  con- 
stituted that  ingredient  of  burglary. 

There  is  a  cellar  under  the  house,  and  which  com« 
municated  with  the  other  part  of  it  by  an  inner 
staircase.  The  entrance  to  the  cellar  from  the  out- 
side was  by  means  of  a  flap  which  let  down ;  the 
flap  was  made  of  two-inch  stufi^  but  that  was  re- 
duced in  thickness  by  the  wood  being  worked  up. 
The  prisoner  got  into  the  cellar  by  raisipg  up  the 
flap  door.  The  flap  door  had  been  from  time  to  time 
fastened  with  nails,  when  the  cellar  was  not  wanted, 
to  keep  coals  in. 

A  good  deal  of  evidence  was  given,  as  to  whether, 
on  the  night  in  question,  the  door  was  nailed  down, 
and  the  learned  Judge  desired  the  jury  to  find 
whether  it  was  so  or  not.  They  found  that  it  was 
not  nailed  down  that  night. 

The  case  very  much  resembles  Gallants  case  in 
Russell  &  Ryan,  157.,  and  3  Russell  on  Crimes,  6.,  in 

cc  2 
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which  THE  Judges  were  equally  divided  in  opinion  ; 
vide  also  the  case  of  William  Browne  2  East's  Pleas 


c2^ "     of  the  Crown,  487. 


In  Easter  term  1833,  the  Judges  met,  and  con- 
sidered this  case ;  and  were  of  opinion  that  there  was 
a  sufficient  breaking,  and  that  the  convictioii  was 
right,  (a) 

(a)  R.  Y.  Smithf  supra^  178.    R.  v.  RobinsoHt  327* 


1833-         REX  V.  CHRISTOPHER   PAYNE,   JOHN 
— ^— ^  RUSSELL,  and  EASTGATE  EVERETT. 

A  gamekeeper  The  prisoners  were  tried  and  convicted  before  Mr.' 
^'  ^u^ftSf'  B^^^^  BoLLAND,  at  the  Spring  Assizes  for  the  county 
authorized  of  Norfolk,  in  the  year  1833,  upon  an  indictment, 
Testis.' ^'  the  first  count  of  which  charged,  that  Christopher 
may  appre-  Payne^  ou  the  5th  of  December,  at  Cranwich,  with  a 
found  offend-  guu  loaded  with  gunpowder  and  leaden  shot,  feloni- 
K^thoS"'  ously,  unlawfully,  and  maliciously  did  shoot  at  and 
giving  notice  agsttust  Johti  Thirkell,  with  intent  feloniously,  &c.  to 
o^^M  pur-      j^.y  ^ J  murder  him,  and  that  Russell  and  Everett 

were  present,  aiding  and  abetting.  The  second 
count  charged  the  prisoners  in  like  manner,  laying 
the  intent  to  maim  ThirkeU.  The  third  count,  the 
.  like  with  intent  to  disfigure.  The  fourth  count,  the 
like  with  intent  to  disable.  Fifth  count,  with  intent 
to  do  him  some  grievous  bodily  harm.  Sixth  count, 
with  intent  to  resist  and  prevent  the  lawful  appre- 
hension of  Payne  and  his  accomplices  for  being  by 
night  in  land  there,  for  the  purpose  of  taking  game, 
armed  with  guns,  &c. 

John  ThirkelU  the  prosecutor,  lived  at  Cranwkhj 
and  was  assistant  to  his  father  the  head  keeper  to 
Sir  R.  Sutton :  he  was  called,  up  about  eleven  on  the 
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flight  of  Tuesday  the  4th  of  December^  and  went      I8S& 
with  five  or  six  assistants  towards  a  cover  of  Sir 
Richard  Sutton :  the  party  had  sticks,  and  the  pro- 
secutor had  a  pistol,  which  the  others  did  not  know ; 
they  heard  guns,  and  went  towards  the  hill  plant- 
ation ;  they  stopped  a  little  while,  and  then  heard  a 
gun  in  the  hill  plantation ;  they  then  went  towards 
the  place,  and  rushed  in  at  the  poachers  to  take 
them  ;  the  plantation  was  Sir  Richard  Sutton\  and 
was  in  the  parish  of  Cranwich  ;  there  were  pheasants, 
hares,  and  rabbits  in  it ;  the  prosecutor  saw  six  per* 
sons  run  out  of  the  wood,  and  he  ran  after  them ; 
they  got  into  a  field  about  six  yards  off;  they  then 
ranged  themselves  in  a  row,  the  prosecutor  being  five 
or  six  yards  from  them,  on  the  edge  of  the  plantation, 
and  he  heard  Christopher  Payne  say,  "  The  first  man 
that  comes  out  Til  be  damned  if  I  don't  shoot  him,'' 
upon  which  the  prosecutor  drew  his  pistol,  and  cocked 
it,  and  ran  out;  they  all  ran  away  together,  and  Chris- 
topher  Payne  was  last;  the  prosecutor  followed  them, 
and  when  they  had  run  about  fifty  yards  they  stood ; 
five  of  them  were  forward ;  Christopher  Payne  wis 
two  or  three  yards  from  them ;  they  had  all  turned 
round;  Christopher  Payne  shot  at  the  prosecutor,  who 
was  running  to  him  j  nothing  was  said ;  his  gun  was 
at  his  shoulder,  and  the  prosecutor  was  five  or  six 
yards  from  him  w4ien  he  fired ;  the  prosecutor  was 
not  at  first  aware  he  was  wounded;  he  fired  his  pistol 
and  threw  it  down,  and  caught  Payne^  when  they 
both  went  down ;  the  prosecutor  was  wounded  in  the 
inside  of  the  thigh,  and  was  confined  for  some  time  to 
his  bed;  the  men  said  nothing  to  the  prosecutor 
before  he  was  shot,  nor  he  to  them. 

It  wad  objected  for  the  prisoners,  that,  inasmuch  as 
the  prosecutor's  authority  to  apprehend  them  was  de* 
lived  from  the  act  of  parliament  creating  the  offence, 
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it  was  incumbent  upon  him  to  give  notice  to  the  pri- 
soners, by  calling  upon  them  to  surrender,  which  did 
not  appear  from  the  evidence  to  have  been  done,  and 
therefore,  supposing  death  had  ensued,  the  crime 
would  have  been  manslaughter  only. 

The  objection  was  overruled  by  the  learned  Judge, 
but  he  thought  it  right  to  submit  the  case  to  the 
consideration  of  the  Judges. 

This  case  was  considered  at  a  meeting  of  thb 
Judges  in  Easter  term  1833,  and  they  were  of 
opinion  that  the  circumstances  constituted  sufficient 
notice,  and  that  the  conviction  was  right. 


1833.      REX  V.  JAMES    WARNER,  WILLIAM    AL- 

BONE,  JOHN  BUTLER,  and  JOHN  CHAS- 
HAM. 


Theinter- 
lerenceby  a 

with  persons 
found  armed 
in  the  pursuit 
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without  any 
attempt  for- 
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not  a  sufficient 
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The  prisoners  were  convicted  before  Mr.  Baron 
BoLLAND,  at  the  Spring  assizes  for  the  coun^  of 
Bedfird^  in  the  year  1833. 

The  first  set  of  counts  charged  James  Warner 
with  unlawfully,  maliciously,  and  feloniously  assault- 
ing Thomas  Perkins^  on  the  dd  day  of  December^  and 
unlawfully,  &c.  cutting  and  wounding  him  on  the 
left  leg,  with  an  intent  feloniously,  &c.  to  kill  and 
murder  him,  against  the  statute,  and  the  other  three 
with  being  present,  aiding,  abetting,  and  assisting  the 
sud  James  Warner  to  commit  said  felony.  The  like 
with  intent  to  disfigure  Th(mas  Perkins.  The  like 
with  intent  to  disable  him.  The  like  with  intent  to 
do  him  some  grievous  bodily  harm. 

There  were  three  other  sets  of  counts^  charging 
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Albone^  Bttiler^  and  Chesham^  separately  as  princi-      18d3. 
pals,  and  the  others  as  aiding,  &c.  ^~-     / 

Perkins  the  prosecutor  was  head  game-keeper  to  Case* 
Frances  Fymm^  Esq.,  and  was  out  on  duty  with  his 
brother  George  Perkins,  who  was  his  assistant,  on  the 
night  of  the  3d  of  December.  They  heard  a  gun  to- 
wards Biggin  Wood,  the  property  of  Mr.  Thornton;  . 
at  that  time  they  were  near  Everton  Wood.  They 
shortly  afterwards  heard  another  gun  towards  Biggin 
Wood,  and  then  went  into  the  Everton  Road.  They 
saw  four  people  coming  along  the  road  in  the  direc* 
tion  from  Biggin  Wood  ;  one  of  the  four  men  had  a 
gun,  another  a  gun-barrel,  and  the  other  two  had 
bludgeons;  the  men  stopped  when  they  saw  the  pro- 
secutor and  his  brother ;  it  was  then  about  half  past 
ten  and  a  light  night.  The  prosecutor  and  his  brother 
advanced  towards  the  men,  when  the  prosecutor 
said,  **  So,  you  have  been  knocking  them  down ;  you 
are  a  pretty  set  of  people  to  be  out  so  late  at  night ;'' 
this  was  said  loud ;  the  men  said  something  which 
was  not  heard  by  the  prosecutor ;  they  were  then 
about  three  yards  off;  the  prosecutor  said  to  hii)  bro- 
ther, sufficiently  loud  for  the  prisoners  to  hear,  <<  Mind 
the  gun *y*  his  brother  caught  hold  of  it,  his  hands 
being  close  to  the  lock ;  the  prosecutor  saw  Chesham^ 
and  advanced  to  look  at  the  faces  of  the  other  two, 
bat  they  bounced  off.  Chesham  had  the  gun-barreL 
The  prosecutor  then  turned  back  towards  his  brother 
and  the  man  who  had  the  gun,  and  called  out  as  loud  a^ 
he  could,  << Forward,  Giggks  ;''  Giggles  was  the  keeper 
of  Mr.  Thornton,  but  was  not  there.  Three  of  the  men 
(who  had  not  the  gun)  ran  in  upon  the  prosecutor, 
knocked  him  down  and  stunned  him;  when  he  re* 
covered  himself,  he  saw  all  the  men  coming  by  him, 
and  one  said,  *^  damn  'em,  we  have  done  'em  both.'^ 
They  had  got  two  or  three  paces  beyond  him^  and 
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1838.  one  of  them  turned  back ;  the  prosecutor  sAw  what  lie 
\. ^  /  thought  was  a  stick,  and  was  struck  with  it  a  violrat 
blow  on  the  left  leg.  When  he  got  home  he  examined 
his  leg,  and  found  a  hole  had  been  cut  through  his 
leather  gaiter  and  stocking,  and  that  he  was  wounded 
in  the  leg;  the  wound  was  about  an  inch  long.  After 
he  was  so  struck  on  the  leg  the  man  setnoff  and  no 
away ;  the  prosecutor  then  got  up  and  saw  his  brother 
lying  by  the  side  of  the  road  and  groaning;  he  helped 
him  up,,  and  they  went  towards  home.  The  prosecutor 
had  committed  no  assault  on  either  of  the  four  meih 
When  the  prosecutor  said  <<  mind  the  gun''  he  madia 
no  gesture.  The  prosecutor  was  smothered  with  blood 
in  his  mouth,  and  could  scarcely  move  hand  or  fix>t; 
he  could  not  say  how  long  he  lost  his  senses  when  he 
was  knocked  down. 

George  Perkins  said,  he  and  his  brother  were  ob 
the  road  leading  from  Templ^rd^  and  when  about 
SOO  or  SOO  yards  from  Biggen  Wood^  he  saw  four  men 
coming,  about  100  yards  off;  they  moved  oi^  and 
when  they  were  within  twenty  yards  he  saw  one  had 
a  gun ;  they  came  closer,  within  about  seven  yard% 
and  he  then  saw  one  had  a  gun-barrel^  the  other  two 
had  bludgeons.  Prosecutor  said,  '<  Hollo,  my  lads^ 
have  you  been  knocking  them  down ;''  he  was  tiiea 
thirty  yards  from  them.  He  spoke  aloud ;  they  aaid 
9omething  loud,  which  witness  could  not  understand. 
When  they  got  ck>se  to  them^  prosecutor  aaid^ 
<<  Mind  him  with  the  gun.**  Witness  ixx^  bold  of 
the  gun  gently,  one  hand  on  the  stock,  the  other  en 
the  barrel ;  it  was  a  detonator,  and  witness  to<A  dS 
the  ci^)  gently*  The  men  did  nothing.  When  tiid 
witness  laid  hold  of  the  gun,  one  of  the  others  temd 
Vp  within  a  yard  of  him,  and  said^  <<  This  is  not  his 
manor ;'/  that  man  had  the  giin-barrel ;  it  was  Chem 
ham.    The  man  who  had  the  gun  ikvas   Warner. 
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Witness  had  bold  of  the  gun  two  minutes^  and  his  1883. 
brother  called  out,  *♦  Forward,  Giggles"  quite  loud,  ^;J^[^^.g 
Witness  also  halloed  <<  Forward,  Giggles^"  when  one  Csse^ 
of  the  four  men  said^  ^<  Damn  it,  we  won't  stand 
this;''  it  was  not  the  man  with  the  gun.  The  three 
men  stepped  up  toihis  brother,. and  witness  saw  them 
strike  him  ;  witness  turned  the  man  round  who  had 
the  gun,  by  turning  the  barrel.  At  this  time  the 
prosecutor  and  the  three  men  were  about  seven 
yards  off;  one  of  the  three  men  came  running  to 
witness,  with  a  stick,  and  knocked  him  down;  aa 
he  was  striking  at  witness,  the  man  who  had  the 
gun  rather  drew  back  to  avoid  the  blows,  and  said 
three  times,  <<  Don't  hit  me."  Witness  was  struck 
on  the  head,  fell  down,  and  remembered  nothing, 
finrther.  Witness  did  nothing  but  lay  hold  of  the 
gun ;  when  they  first  saw  the  men,  they  did  not 
shew  any  desire  to  avoid  witness  and  his  brother,  or 
prevent  them  going  on ;  witness  took  hold  of  the 
gun  to  prevent  the  man's  running  away,  but  did  not 
tell  him  so ;  he  took  hold  of  it  gently  to  let  his  bro- 
ther see  if  he  knew  them ;  there  was  no  struggle ; 
the  man  did  not  say  any  thing ;  no  name  had  been 
used  when  the  man  said^  ^*  This  is  not  his  manor." 
It  was  Mr.  ThomtorCs  manor.  Up  to  that  time  no- 
Body  had  been  assaulted ;  the  man  with  the  gun  did 
dot  seem  angry  at  witness  holding  it ;  it  was  a  public 
road.  Mr.  Thornton* b  manor  extends  more  than 
300  or  300  yards  beyond  where  witness  and  his  bro- 
ther saw  the  men;  the  man  did  not  attempt  to 
wrench  the  gun  from  witness  when  he  took  off  the 
cap;  the  two  men  who  had  bludgeons  were  after- 
wards proved  to  be  the  two  other  prisoners,  Butler, 
and  Albone. 

It  was  objected  for  the  prisoners,  that  the  blow  op 
the  leg  under  the  circumstances  proved  was  the  ^ct  of 
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1 833.  one  alone,  and  there  was  no  evidence  which  of  the  four . 
'  ^  /  prisoners  inflicted  it ;  secondly,  that  before  the  blow 
Case.  was  given,  one  of  the  prisoners  said,  **  Dama  'em, 
we  Ve  done  'em ;  **  and  it  must  be  taken,  therefore^ 
that  it  was  supposed  both  men  were  dead,  and  how* 
ever  the  party  giving  that  blow  might  have  intended 
to  inflict  insult  on  the  dead  body,  he  could  not  have 
had  any  such  to  murder,  &c.,  as  was  charged  in  the 
indictment ;  thirdly,  that  the  prisoners  were  on  the 
high  road,  and  the  prosecutor  and  his  brother  had 
no  right  to  obstruct  them.  The  learned  Barok  told 
the  jury,  it  was  proved  that  George  PerlAns  had 
taken  hold  of  IVamer^s  gun,  but  that  the  prosecute 
had  done  nothing  to  justify  the  assault  upon  him, 
and  that,  as  to  the  infliction  of  the  wound  in  the  1^ 
if  they  thought  the  prisoners  were  acting  in  concert, 
they,  all  of  them,  were  equally  guil^.  The  jury 
convicted  all  the  prisoners,  but  recommended  to 
mercy,  on  two  grounds ;  first,  because  the  provocation 
was  first  given  by  the  prosecutor's  brother ;  secondly, 
because  it  happened  off  the  prosecutor's  manor. 

This  case  was  argued  at  a  meeting  of  the  Judges 
in  the  vacation  after  Easter  term  1833. 

JVinthrop  Praed,  and  Bi/ks  for  the  prisoners. 

There  are  two  parts  in  the  transaction.  First,  the 
altercation  and  afiray ;  second,  the  wound  which  is 
the  subject  of  the  indictment  If  they  are  coupled 
together,  there  was  sufficient  provocation  offered  by 
the  game-keepers  to  reduce  the  offence,  if  death  had 
followed,  to  manslaughter.  If  they  are  disjoined,  the 
wound,  which  is  the  subject  of  the  indictment,  was 
undoubtedly  maliciously  inflicted,  but  it  was  inflicted 
by  only  one,  the  others  not  participating. 

The  keepers  had  no  authority  to  stop  the  pri^ 
soners,  under  the  9  G.  4.  c.  69*  s.  2.  There  is  not 
even  a  suggestion  that  the  prisoners  had  ever  been  on 
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land  where  the  keepers  would  have  had  such  autho-  1833. 
rity,  and  the  provocation  given  by  the  keepers  was  l."-  / 
given  by  bothy  though  one  of  them  only  took  hold  Case, 
of  the  gun.  For  the  suggestion  of  one  followed  by 
the  act  of  the  other,  unites  them.  Whatever  assault 
was  committed  by  one  keeper  was  instigated  by  the 
other.  If  the  prosecutor  had  said  to  his  brother 
*•  fire/*  and  the  brother  had  fired,  the  prosecutor 
would  have  been  guilty  of  murder.  Then  the  pro- 
secutor suggesting  the  detaining  of  the  prisoners, 
was  not  less  guilty  than  his  brother  of  the  detaining. 
What  the  prosecutor  meant  by  the  words  "  mind  him 
with  the  gun,"  i^  immaterial.  The  provocation  given 
to  the  prisoners  must  be  measured  by  the  impression 
produced,  or  likely  to  be  produced  on  their  minds. 
They  clearly  conceived  their  companion  to  be  ar- 
rested by  the  prosecutor's  desire. 

The  provocation  given  to  the  prisoners  was  given 
to  ally  though  one  only  was  arrested,  The  Queen  v. 
Tooley  and  Others^  Lord  Raymond,  1296. 

Alderson  J.    "  That  case  has  been  overruled." 

But  it  was  overruled  because  there  was  an  appa- 
rently legal  arrest,  here  there  is  none.  There  a 
stranger  was  arrested ;  here  the  friend  and  asso- 
ciate. The  reasoning  of  Foster  against  the  authority 
of  that  case  is  in  fact  all  in  favour  of  the  argument. 
Foster,  312.    Rex  v.  Adeifj  1  Leach,  245. 

The  provocation  thus  given  by  both  keepers  to  all 
the  prisoners  was  sufficient.  Rex  v.  Ricketts,  3  Campb. 
68*  J  Rex  V.  Dyson^  1  Starkie,  R.  246. ;  Rex  v,  Thomp^ 
son^  supra,  80.,  1  Hale,  455. ;  Lanure^s  case,  1  Hale, 
456. }  Rex  v.  Curvan,  supra,  132. 
-  The  facts  of  the  case  shew  no  previous  malice. 
The  prisoners  receive  oral  provocation  quietly ;  and 
offer  no  resistance  when  their  companion  is  seized. 
They  only  attack  i?hen  the  numerical  superiority 
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IS33»  seems  to  be  about  to  be  removed  by  the  ooming  up 
L.  ^'^^/  of  Giggles.  Whereas  malice  should  be  shewn  by 
CaM»  the  existence  of  previous  design,  or  inferred  from 
the  inviting  of  provocation,  or  from  the  ready  ac* 
ceptsmce  of  it,  or  from  violence  committed  by  tlw 
superior  upon  the  inferior  number;  but  if  the  cuttiog 
be  separated  from  the  affray,  there  is  no  evidence 
to  criminate  more  than  one,  and  none  to  shew  which 
of  the  four  was  the  striken  And  it  may  be  so 
separated,  for  '<  A  constructive  pre3ence  at  commoo 
law  is  not  sufficient  to  sustain  an  indictment  under  a 
statute.''  Stark«  Crim.  PL  85. ;  JRes  v.  fFhite^  Rum. 
&  Ry.  99* ;  Rea?  v.  Davis  and  Hatl^  ib.  113.  And 
there  is  no  proof  as  to  the  length  of  interval  be^ 
tween  the  affray  and  the  cutting.  It  might  have 
been  long. 

Storks  Seijt.,  for  the  prosecution,  admitted  that 
neither  the  prosecutor  nor  his  brothers  had  any  r^ht 
to  apprehend  the  prisoners  under  the  9  G.  4.  c.  69* 
s.  2. ;  but  he  contended  that  the  jury  had  found  con- 
cert between  the  prisoners,  and  that  their  purposewas 
illegal  and  malicious.  The  attack  on  Perkins  was* 
not  with  any  view  of  resisting  any  attempt,  or  sup- 
posed attempt,  in  George  Perkins  to  apprehend  w 
detain  them,  in  which  the  prosecutor  had  no  partf 
but  was  entirely  vindictive  and  disproportioned  to 
any  provocation  supposed  or  real;  and  he  cited 
Dalton,  241.,  1  Hale's  P.  C.  462.,  1  East's  P.  C.  £58., 
4  Black.  Cora.  199.,  1  East,  P^  C.  288.  In  fact,  it 
was  altogether  a  question  for  the  jury ;  and  they  bad 
found  sufficient  to  have  made  the  offence  murder  if 
death  had  ensued. 

The  Judges  were  of  opinion  that,  upon  the  find^ 
ing  of  the  jury,  the  conviction  was  right. 
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&c.  8cc.  &c» 


REX  V.  ROBERT  WILLIAMS.  1833. 

The  prisoner  was  tried  before  Mr.  Justice  Gaselee  at  The  prisoner 
the  Summer  assizes  1833,  for  the  county  of  Denbigh,  forcuuinfand 
on  an  indictment  which  charged  him  with  feloniously  miming,  with 
cutting  and  wounding  one  Samuel  Robinson^  with  in-  vent  his  appre- 
tent,  first  to  maim,  second  to  disfigure,  third  to  do  ScTfo/'''' 
him  some  grievous  bodily  harm,  and  the  fourth  count  ?hich  he  was 

A^y      ^*  11       •         n  liable  to  be 

Wa3  in  the  following  form :  apprehended, 

"  The  jurors,  &c.  do  further  present,  that  the  said  ^?  ^'^  ^^r, 
Robert  JVilUams  afterwards,  to  wit,  on,  &c.,  at,  &c.,with  violently  as- 
a  certain  knife  which  he  the  said    Robert  Williams  ^^g.^'rhe^^ 
in  his  right  hand  then  and  there  had  and  held,  the  pr>w>ner  was 
said  Samuel  Robinson  in  and  upon  the  right  arm  and  the  magistrates 
right  hand  of  him  the  said  Samuel  Robinson  then  and  ^^}^^  P''°*®" 

^     .     ^         ^  cutor  on  a 

there  feloniously,  unlawfully,  and  maliciously  did  cut  warrant  di- 

rected  to  him 
for  an  assault 
on  A,  B'  and  ordered  to  find  hail,  which  he  refused  to  do,  and  whilst  the  commitment  was 
making  out  escaped.  The  prosecutor,  by  verbal  directions  of  the  magistrates,  pursued 
the  pnsoner,  and  in  attemptmg  to  apprehend  him  was  cut  by  him. 
Held  well  convicted,  and  that  the  offence  was  rightly  described. 

VOL.    I.  D  D 
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183S.  ^^^  wound,  with  intent  in  so  doing  thereby  then  and 
^■^'v-^  there  to  resist  the  lawful  apprehension  of  the  said 
CweT^*  Robert  Williams  for  a  certain  ofience,  for  which  he 
the  said  Robert  Williams  was  then  and  there  liable  to 
be  apprehended  by  the  said  Samuel  Robinson  ;  that  is 
to  say,  for  that  he  on  the  30th  day  of  May^  in  the 
third  year  of  the  reign,  &c.  at,  &c.,  did  violently 
assault  and  beat  one  William  Parry j  against  the  form, 
&c.  and  against  the  peace,  &c." 

On  the  31st  May  1833,  the  prosecutor  received 
from  Mr.  Hughes^  an  alderman  of  Denbigh^  a  war- 
rant against  the  prisoner,  of  which  the  following  is  a 
copy :  "  Borough  of  Denbigh.  To  the  constables 
of  the  said  borough,  and  to  each  and  every  of 
them,  and  also  to  Samuel  Robinson^  for  this  purpose 
appointed  :  Whereas  complaint  hath  been  made  be- 
fore  me,  Thomas  Hughes  Esquire,  one  of  his  Majesty's 
justices  of  the  peace  in  and  for  the  said  borough, 
upon  the  oath  of  William  Parry  of,  &c.,  in  the  said 
borough,  labourer,  that  Robert  Williams  of,  &c.  in  the 
parish,  &c.  did  on,  &c.,  violently  assault  and  beat  the 
said  William  Parry  at,  &c.  These  are  therefore,  in 
his  Majesty's  name,  to  command  you  forthwith  to 
apprehend  the  said  Robert  WiUiams^  and  to  bring  him 
before  me  to  answer  unto  the  said  complaint,  and  to 
be  further  dealt  with  according  to  law.  Given  under 
my  seal,  the  31st  of  May,  1833.  —  Thomas  Hughes.^* 

On  the  1st  of  June  the  prosecutor  went  in  search 
of  the  prisoner  and  brought  him  to  Denbigh^  where 
he  was  examined  before  Mr.  C.  Williams  and  Mr. 
Hughes. 

He  was  ordered  to  find  bail ;  he  said  he  would  not, 
upon  which  he  was  ordered  to  be  committed ;  whilst 
the  commitment  was  making  out  he  made  his  escape  ; 
the  prosecutor  was  ordered  to  go  after  him ;  there 
was  no  authority  in  writing,  but  in  consequence  of 
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the  verbal  directions  of  the  magistrates  to  the  clerk  1833. 
who  was  making  out  the  commitment,  the  latter  v-#->r*^ 
ordered  the  prosecutor  to  go  after  the  prisoner.  Case. 

The  prosecutor  accordingly  did  so,  and  in  the  at- 
tempt to  apprehend  the  prisoner  was  cut  by  him 
with  a  knife  which  the  prisoner  took  out  of  his 
pocket,  and  said  he  would  stab  the  prosecutor  ; 
people  came  to  the  prosecutor's  assistance,  and  'the 
prisoner  was  brought  back  to  the  oflSce. 

The  wounds  required  the  assistance  of  a  surgeon, 
who  stated  that  there  were  three  incisions,  one  on  the 
arm,  one  on  the  thumb,  and  one  on  the  fore  finger ; 
that  on  the  arm  was  two  inches  in  length  and  half  an 
inch  in  breadth,  not  in  any  dangerous  place. 

Mr.  Jervis  objected  on  the  part  of  the  prisoner 
that  the  fourth  count  was  not  proved,  for  that  the 
party  having  been  taken  and  brought  before  the 
magistrate,  the  warrant  was  functus  officio  ;  and  the 
second  taking  was  for  having  made  his  escape  from 
the  office;  secondly,  that  the  count  was  bad,  inasmuch' 
as  it  does  not  follow  that  the  offence  stated  in  it, 
viz.  the  assaulting  and  beating  Mr.  Parry^  was  an 
offence  for  which  the  prisoner  was  liable  to  be 
apprehended. 

The  learned  Judge  said  he  thought  the  original 
warrant  continued  in  force,  and  as  to  the  second 
objection  it  was  upon  the  face  of  the  record. 

The  jury  found  the  prisoner  guilty,  and  the  learned 
Judge  directed  judgment  of  death  to  be  recorded, 
and  requested  the  opinion  of  the  Judges,  upon  both 
the  objections. 

This  case  was  considered  in  Michaelmas  term  1833, 
before  all  the  Judges  (except  Lord  Lyndhurst 
C.  B.  Parke  J.  and  Gurney  B.,)  and  the  conviction 
was  held  good. 
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1833. 


REX  t;.  WILLIAM  GARDENER. 


A  coQstaUe,  The  prisoner  was  tried  before  Mr.  Justice  Bosan- 

hal  directions  QUET,  at  the  Summer  assizes,  1833,  for  the  county 

from  the  ma-  ^f  Glamorgan^  on  a  charge  of  stabbino:  one  Edmund 

gistrates  to  .  .  ® 

apprehend  all  Harris  with  intent  to  prevent  his  lawful  apprehension. 
j^^t'thmTbie-       ^^  appeared  that  the  prisoner,  with  several  other 

rig,  attempted  persons  of  his  Company,  were  found  by  John  Jones^  a 

to  apprehend  ^  .  .  ,      .  /    i  •     i  i      •         .    V,  i  ...      /•  • 

the  prisoner  coustable,  playuig   at  thimblerig  at  Caerphilly  fair, 

and  his  com-  between  two  and  four  o'clock  in  the  afternoon.   Jones 

panions  play- 
ing at  thimble-  having  received  verbal  instructions  from  the  magis- 

fefn'rhe con^  trates  to  apprehend  all  persons  whom  he  should  find 

stable,  with  as-  playiuff  at  thimblcriff,  tried,  with  the  assistance  of 

Bistance,  took  tr    j      o  i        j   ^ 

one  of  the  another  person,  to  apprehend  Gardener  and  his  cora- 

p?hIoner"anV  panions,  and  succeeded  in  taking  one  ;  but  Gardener 

the  rest  res-  and  two  Others  of  his  company  fell  upon  Jones,  the 

cued  him,  and  ,,  i.i««  1,1        11 

got  off.   In  constable,   rescued  their  companion  whom   he   had 
the  slme^^^  taken,  and  got  away  themselves.    About  9  o'clock  in 

the  constable  the  evening,  Jones  not  having  been  able,  as  he  stated 

soner  in  a^""  11^  his  evidence,  to  find  Gardener  before,  saw  him  with 

public  house,  several  of  his   companions  in  a  pubhc   house   the 

not  having  '^  *• 

been  able  to  White  Lion,  at  Caerphilly^  and  said  to  him,  you  are 

fore  and  en-  Hiy  prisoner.     Gardener  asked  what  for,  and  Jones 

deavouredto  replied   for  what  he  had   been   doing  in   the  fair, 

hmi,  Slating  it  Gardener  resisted,  and  a  scuffle  ensued.    Gardener 

h^h^dTeen  ^^capcd  into    the   house,   and  then    returned    and 

doing  in  the  coucealcd  himself  in  the  privy  in  the  garden  of  the 

•oner  esc^ed"  White  Lion  ;  Jones  called  Harris,  another  constable, 

into  a  privy,  ^-q  ^jg  assistance,  and  he  and  Harris  toffether  broke 

and  the  con-  o 

stable  called 

the  prosecutor 

to  his  assistance,  and  together  they  broke  open  the  privy  door,  and  endeavoured  to  take 


the  prisoner,  who  thereupon  stabbed  the  prosecutor. 
A  conviction  for  feloniously  cutting  and  maiming  was  held 


wrong. 
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open  the  privy  door  and  endeavoured  to  take  1833. 
Gardener^  upon  which  Gardener  took  a  knife  out  of  '^^^^ 
his  pocket,  and  stabbed  Harris.  ^^^^.^^'* 

The  jury  found  that  Gardener  knew  that  the 
constable  was  endeavouring  to  take  him  for  the 
offence  (against  the  Vagrant  Act,  5  G.  4.  c.  83.  s.  6.) 
committed  at  the  fair. 

By  the  4th  section  of  the  act  every  person  playing 
or  betting  in  any  street,  road,  highway,  or  other  open 
and  public  place,  at  or  with  any  table  or  instrument 
of  gaming  at  any  game  or  pretended  game  of  chance, 
shall  be  deemed  a  rogue  and  vagabond. 

The  words  of  the  6th  section  are  as  follows  :  *<  And 
be  it  further  enacted,  that  it  shall  be  lawful  for  any 
person  whatever  to  apprehend  any  person  who  shall 
be  found  offending  against  this  act,  and  forthwith  to 
take  and  convey  him  or  her  before  some  justice  of  the 
peace,  to  be  dealt  with  in  such  manner  as  is  hereinafter 
directed,  or  to  deliver  him  or  her  to  some  constable  or 
peace  officer  of  the  place  where  he  or  she  shall  have 
been  apprehended,  to  be  so  taken  and  conveyed  as 
aforesaid ;  and  in  case  any  constable  or  other  peace 
officer  shall  refuse  or  wilfully  neglect  to  take  such 
offender  into  his  custody,  and  take  and  convey  him 
or  her  before  some  justice  of  the  peace,  or  shall  not 
use  his  best  endeavours  to  apprehend  and  convey 
before  some  justice  of  the  peace  any  person  that  he 
shall  find  offending  against  this  act,  it  shall  be  deemed 
a  neglect  of  duty  in  such  constable  or  other  peace 
officer,  and  he  shall  on  conviction  be  punished  as 
hereinafter  directed." 

The  question  submitted  by  the  learned  Judge  was, 

whether  the  attempt   to  apprehend  Gardener  in  the 

evening  for  the  offence  committed  by  him  in  Joneses 

presence  between   2   and  4  in    the   afternoon  was 

lawful. 
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1833.  This  case  was  called  on  in  Michaelmas  term  1833  ; 

^^"v-^  but  there  being  a  difference  of  opinion  amongst  the 
^Casef*  *  learned  Judges,  it  was  postponed,  and  Mr.  Justice 
BosANQUET  submitted  additional  extracts  from  his 
notes  of  the  evidence  of  John  Jones^  who,  in  his 
examination  in  chief,  said,  "  I  saw  him  (Gardener) 
betting  with  the  people  ;  I  called  on  Thomas  Richards 
for  assistance ;  I  tried  to  apprehend  the  prisoner ;  I 
took  one,  but  not  the  prisoner ;  through  the  prisoner 
the  other  two  got  away  ;  the  prisoner  and  the  other 
two  dragged  me  off.  I  did  not  see  him  playing  after 
that  I  next  saw  the  prisoner  in  the  White  Liorij  a 
little  after  nine  o'clock  in  the  evening,  at  CaerphiUif  ; 
it  was  between  two  and  four  that  I  had  tried  to  appre- 
hend him ;  in  the  White  Lion  I  tried  to  apprehend 
him  again ;  he  scuffled  against  me,**  &c.  In  the  cross- 
examination  he  said,  <^  About  two  and  three  Ifirstcame 
to  take  him;  he  gotaway;  Icould  not  find  him  till  nine 
at  night.  I  said  he  was  a  prisoner  of  mine ;  he  said  for 
what ;  I  said  for  what  you  have  done  this  afternoon ; 
he  said,  who  authorised  me  to  come  that  time  of  night 
to  take  him  ?  ** 

There  was  no  other  evidence  upon  this  part  of  the 
subject,  and  the  prisoner  called  no  witness. 

This  case  was  finally  considered  in  Hilary  term 
1834,  by  all  the  Judges,  (except  Lord  Lyndhurst 
C.  B.,  Park  J.,  Gaselee  J.,)  and  Boll  and  B.,  and 
the  conviction  was  held  wrong. 
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REX  t;.  ROBERT  HARRIS.  1834. 

The  defendant  was  tried  before  the  Lord  Chief  Forging  an 
Justice  Tindal,  for  misdemeanour,  at  the  Summer  order  from  a 

'  magistrate  to 

assizes,  1833,  for  the  county  of  Oxford^  upon  an  a  gaoler  to 
indictment  for  forgery  at  common  law,  which  indict-  pH^^ff  ^ 
ment  charged  him  as  follows,  viz. :  In  the  first  count,  ^P®?  *^ 

That  on  the  10th  May^hc.  said  Robert  Harris  was  a  given,  is  for- 
prisoner  in  the  county  gaol  until  he  should  find  sure-  '^onJa^^"" 
ties  as  well  for  his  appearance  at  the  then  next  Quar- 
ter Sessions,  to  answer  for  assaulting  one  Joseph 
JVellSj  constable  of  the  parish  ofComxvell^  as  also  in 
the  meantime  to  keep  the  peace,  or  be  otherwise  dis- 
charged by  due  course  of  law ;  and  that  the  said 
Robert  Harris^  intending  to  effect  his  escape  and  dis- 
charge from  the  said  gaol  by  fraud  and  deceit,  and 
by  imposing  upon  James  Grant  the  keeper  thereof, 
did  falsely  forge,  write,  and  publish,  and  cause  and 
procure,  &c.,  and  send  and  deliver,  and  cause  and 
procure,  &c.,  to  said  James  Grant  a  false  and  counter- 
feit letter,  addressed  to  the  governor  of  the  county 
gaol,  Oxford^  and  subscribed  as  follows,  (viz.) 

"  /.  W.  Jones,'' 
intending  thereby  to  induce  said  James  Grant  to 
believe  that  said  letter  was  a  true  letter  signed  by 
John  Whitmore  Jones  Esquire,  one  of  his  Majesty's 
justices  of  the  peace  for  Oxford,  and  sent  by  him  to  said 
James  Grant,  and  which  letter  is  as  follows :  viz. 

"  Chastlaton,  May  10th,  183S. 
"  Sir,  —  I  do  hereby  authorise  you  to  discharge 
Robert  Harris  from  your  county  gaol,  Oxford,  as 
James  Mace  and  James  Anker  are  become  sureties, 
and  bound  in  a  bond  of  40/.  each  for  his  appearance 
at  the  next  General  Quarter  Sessions^  Oxfoi^d,  before 
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18SS.       ^^  J*  ^'  JoneSj  one  of  his  Majesty's  justices  of  the 

^-'v-^      peace  for  the  said  county  of  Oxford. 

C^?  "  I  am  yours  respectfully, 

"  J.  W.  Jones. 
"  To  the  Governor  of  the  County  Gaol,  Oxford.** 
He  the  said  Robert  Harris  intending  by  means 
thereof  to  impose  upon  and  induce  the  said  James 
Grant  to  believe  that  he  was  authorized  by  the  said 
J.  W.  Jones  to  discharge  him  from  his  custody,  the 
said  Mace  and  Anker  having  become  sureties  for  his 
appearance  at  the  said  sessions,  with  intent  to  effect 
his  escape  and  discharge  from  and  out  of  said  prison, 
and  to  go  at  large  wheresoever  he  would.  To  the 
great  hinderance,  &c. 

And  in  the  second  count  of  the  indictment,  that 
the  said  R.  H.  was  a  prisoner  in  the  said  gaol,  legally 
committed  to  and  detained  therein  by  virtue  of  a 
warrant  under  the  hand  and  seal  of  one  of  H.  M. 
justices  of  the  peace,  until  he  should  find  sureties 
as  well  for  his  appearance  at  the  then  next  quarter 
sessions  for  the  said  county,  to  answer  for  an  assault 
alleged  to  have  been  committed  by  him  on  said 
fVeUSf  as  also  in  the  mean  time  to  keep  the  peace  or 
be  otherwise  discharged  j  and  that  the  said  R.  H. 
being  such  prisoner,  and  contriving  and  intending  as 
aforesaid,  did  falsely  forge,  write,  and  publisH,  and 
cause  and  procure,  &c.,  and  send,  and  deliver,  and 
cause  and  procure,  &c.,  to  said  James  Grants  the 
keeper  of  said  gaol,  a  certain  false  and  counterfeit 
writing,  subscribed  as  follows,  (viz.) 

*'  /.  TV.  Jones:* 
he,  the  said  R.  H.^  intending  thereby  to  impose  upon 
and  deceive  said  James  Grants  and  to  induce  him  to 
believe  the  said  writing  was  a  true  writing,  signed  by 
the  said  J.  TV.  JoneSy  as  such  justice,  and  sent  by 
him  to  the  said  James  Grants  to  authorise  him  to  dis- 
charge  said  R.   II.  from  his   custody,    which   said 
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writing  is  as  follows,  viz.,  (here  it  was  set  out  as  in  the       1833. 
first  count) ;  the  said  R.  H.  then  and  there  intending      v-— v-^ 
by  means  of  said  writing  to  impose  upon  said  James        owe!* 
Grant  J  to  induce  him  to  believe  that  he  was  authorised 
by  the  said  J.    JV.  Jones ^  the  justice  aforesaid,  to 
discharge  said  R.  H.  from  and  out  of  his  custody, 
with  intent  by  means  of  said  last-mentioned  false 
writing,  to  procure  the  discharge  of  himself  from  and 
out  of  said  prison  and  the  custody  of  the  said  James 
Grants  the  keeper  thereof^  in  contempt,  &c. 

At  the  trial  it  was  proved  that  the  said  Robert  Har^ 
riSj  then  being  a  prisoner  in  the  county  gaol  under  a 
warrant  granted  by  a  magistrate  of  the  county,  under 
his  hand  and  seal,  until  he  should  find  sureties  for  his 
appearance,  &c.  as  stated  in  the  indictment,  caused  the 
letter  which  is  stated  in  the  indictment  to  be  written, 
and  sent  the  same  under  cover  to  a  friend  at  Chipping  . 

Norton/ by  whom  it  was  put  into  the  post  at  the 
request  of  the  prisoner,  and  by  that  means  was  trans- 
mitted to  the  governor  of  the  gaol  of  the  county  of 
O:rford. 

The  governor  of  the  gaol  stated  the  usual  course 
to  be,  that  where  a  man  was  in  custody  merely  for 
want  of  sureties,  and  the  governor  receives  a  letter 
from  a  magistrate  of  the  county,  certifying  that  sure- 
ties had  been  entered  into  before  him,  he,  the 
governor,  discharges  such  prisoner  upon  his  entering 
into  his  own  recognizances  before  a  magistrate  in  the 
neighbourhood ;  but  he  stated  further,  that  on  the 
present  occasion  he  certainly  would  not  have  dis- 
charged the  prisoner,  because  he  did  not  believe  the 
letter  was  the  hand-writing  of  Mr.  Jones. 

The  learned  Lord  Chief  Justice  felt  some  doubt 
whether  the  counterfeiting  the  letter  in  question 
amounted  to  the  offence  of  forgery  at  common  law, 
and  respited  the  judgment  until  the  next  assizes ; 
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the  prisoner  being  already  in  confinement  under  a 
sentence  of  imprisonment,  which  would  not  expire 
until  after  that  time. 

The  point  reserved  for  consideration  was,  whether 
under  the  circumstances  the  indicment  was  main- 
tainable. 

The  case  was  considered  at  a  meeting  of  the 
Judges  in  Michaehnas  term,  1833,  all  of  whom  were 
present  (except  Lord  Lyndhurst,  Park  J.,  and 
BoLLAND  B.),  and  they  held  the  conviction  right* 


•  2  Bac.  Ab.  «  Forgery."    R.  ▼.  WUeox,  R.  &  R.  SO. 


1833. 


REX  V.  WILLIAM  HOPE. 


Kaowincly 
telling  plate 
with  die  king's 
mark  foiled 
on  it  it  not 
capital,  but 
only  subject  to 
transportation. 


The  prisoner  was  convicted  before  Mr.  Justice  Pat- 
TESON  at  the  Summer  assizes,  1833,  for  the  county 
of  Devon,  for  selling  plate  with  the  king's  mark 
forged  upon  it,  knowing  it  to  be  forged. 

The  case  was  clearly  made  out;  but  the  judgment 
was  respited,  in  order  to  take  the  opinion  of  the 
Judges,  as  to  the  proper  sentence  to  be  passed.  The 
learned  Judge's  impression  at  the  time  being  that 
the  offence  was  still  capital ;  but  having  great  doubt 
on  the  subject,  he  postponed  the  sentence. 

The  indictment  was  framed  upon  the  55  G.  S.  c.  185. 
s.  7m  which,  after  enacting  that  if  any  person  shall 
forge  any  stamp,  mark,  or  die,  goes  on  with  these 
words,  *'  or  if  any  person  shall  sell,  exchange,  or  ex- 
pose to  sale,  or  export  out  of  Great  Britain,  any  such 
gold  or  silver  plate,  or  any  vessel  or  ware  of  base 
metal  having  thereupon  the  impression  of  any  such 
forged  or  counterfeited  mark,  stamp,  or  die  as  afore- 
said, or  any  forged,  counterfeited,  or  resembled  im-- 
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pression  of  any  mark,  stamp,   or  die  so  provided^      18S5. 
made,  or  used  as  aforesaid,  with  intent  to  defraud  his 
Majesty,  &c«,  he  shall  be  guilty  of  felony,  without 
benefit  of  clergy/' 

Prior  acts,  viz.  24  G.  3.  sess.  2.  c.  53.  s.  16.,  and 
52  G.  3.  c.  143.  s.  7«»  had  contained  similar  pro* 
visions. 

The  11  G.  4.  and  1  ^.4.  c.  66.  ^.1.  is  in  these 
words :  — **  Whereas  several  offences  relating  to  forged 
writings,  and  to  other  forged  and  counterfeit  mat- 
ters, and  to  false  personation,  false  oaths,  false  entries, 
and  other  false  matters,  are  now,  by  virtue  of  several 
statutes,  punishable  with  death  ;  and  whereas  it  is 
expedient  that  none  of  those  offences  shall  hereafter 
be  punishable  with  death,  unless  the  same  shall  be 
made  punishable  with  death  by  this  act;  and  also 
that  the  statutes  concerning  such  of  those  offences, 
whether  punishable  with  death  or  otherwise,  as  may 
more  frequently  or  seriously  affect  the  interests  of  his 
Majesty  or  his  subjects,  should  be  amended  and  con- 
solidated into  this  act ;  be  it  therefore  enacted,  &c. 
that  where  by  any  acts  now  in  force  any  person  falsely 
making,  forging,  counterfeiting,  erasing,  or  altering 
any  matter  whatsoever,  or  uttering,  publishing,  offer- 
ing, disposing  of,  putting  away,  or  making  use  of  any 
matter  whatsoever,  knowing  the  same  to  be  falsely 
made,  forged,  counterfeited,  erased,  or  altered,  or 
any  person  demanding  or  endeavouring  to  receive  or 
have  any  thing,  or  to  do  or  to  cause  to  be  done  any 
act  upon  or  by  virtue  of  any  matter  whatsoever,  know- 
ing such  matter  to  be  falsely  made,  forged,  or  counter- 
feited, erased,  or  altered,  would,  according  to  the 
provisions  contained  in  any  of  the  said  acts,  be  guilty 
of  felony,  and  liable  to  suffer  death  as  a  felon,  &c. 
such  person  shall  not  suffer  death  for  the  same 
unless  the  same  be  made  punishable  with  death  by 


398  CROWN  CASES  RESERVED. 

1833.  this  act,  but  shalt  be  liable,  at  the  discretion,  of  the 
Court,  to  be  transported  for  life,  or  any  term  not  less 
than  seven  years,  *or  to  be  imprisoned  for  any  term 
not  exceeding  four  nor  less  than  two  years. 

By  subsequent  sections  certain  forgeries  are  made 
punishable  with  death,  but  such  a  forgery  as  the  pre- 
sent is  not  one  of  them.  The  31st  section  of  the  same 
act  repeals  a  great  many  former  acts  which  made 
forgery  capital,  beginning  with  25  E.  3.  and  ending 
with  4  G.  4.,  but  does  not  enumerate  the  55  G.  3. 
c.  185.  s.  7.>  nor  the  24  G.  3.  c.  53.  s.  16.,  nor  52 
Ct.  3.  c.  143.  s.  7. 

Then  came  2  &  3  ^T.  4.  c.  123.,  which  takes  away 
the  punishment  of  death  for  any  offence  whatsoever, 
for  which  the  said  act  (11  G.  4.  and  1  W.  4.  c.  66.) 
enjoins  or  authorizes  the  infliction  of  the  punish- 
ment of  death,  and  therefore  has  clearly  no  applica- 
tion to  the  present  question. 

This  case  was  considered  in  Michaelmas  t6rm, 
1833,  by  all  the  learned  Judges  (except  Lord 
Lyndhurst  C.  B.,  Park  J.,  and  Gurnet  B.),  and 
it  was  held  that  the  offence  was  liable  only  to  trans- 
portation,  under  1 1  G.  4.  and  1  Tf.  4.  c.  66. 


1834.  REX  t;.  JOHN  STALLION. 

Anopenshcd  The  prisoner  was  tried  and  convicted  before  Mr. 
l»m|^d^  '  Justice  Littledale,  at  the  Summer  assizes,  1833, 
upright  posts  for  the  county  of  Cambridge,  upon  an  indictment,  one 
pieces  of  wood  couut  of  which  charged  him  with  setting  fire  to  an  out- 
thcm^and        housc  of  William  Deans  ;  another  count  with  setting 

covered  with 

straw  as  a  roof,  is  an  out-housc  within  the  meaning  of  7  &  8  G.  4.  c.  30.  t.  2. 

To  constitute  a  setting  on  fire  it  is  not  necessary  that  any  flame  should  be  visible. 
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fire  to  a  coach-house  of  William  Deans  ;  and  another      1833. 
count  with  setting  fire  to  a  building  and  erection  of     ^-•'v-^ 
William  Deans^  then  used  by  the  said  William  Deems      '  c^b^.^  * 
in  carrying  on  the  trade  of  a  poulterer. 

The  learned  Judge  passed  sentence  of  death  upon 
him,  but  subsequently  thought  it  right  to  take  the 
opinion  of  the  Judges,  whether  the  conviction  were 
right,  and  respited  the  execution. 

The  prosecutor  was  a  labourer  and  poulterer,  and 
had  between  two  and  three  acres  of  land,  and  kept 
three  cows.  The  building  in  question  was  in  the 
prosecutor^s  farm  yard,  and  was  three  or  four  poles 
from  the  prosecutor's  dwelling  house,  and  might  be 
seen  from  it.  The  prosecutor  used  it  to  keep  a  cart 
in,  which  he  used  in  his  business  of  poulterer,  and 
also  to  keep  his  cows  in  at  night.  There  was  a  bam 
adjoining  the  dwelling  house,  then  a  gateway,  and 
then  another  range  of  buildings  which  did  not  adjoin 
the  dwelling  house  or  barn. ;  the  first  of  which  from 
the  dwelling  house  was  a  pig  sty,  and  adjoining  that 
was  another  pig  sty,  and  adjoining  that  was  a  turkey 
house,  and  adjoining  the  turkey  house  was  the  build- 
ing in  question.  The  dwelling  house  and  barn  formed 
one  side  of  the  farm  yard,  and  the  three  other  sides 
were  formed  by  a  fence  inclosing  these  buildings. 

The  building  was  formed  by  six  upright  posts  nearly 
seven  feet  high,  three  in  the  front  and  three  at  the 
back,  one  post  being  at  each  corner  and  the  other 
two  in  the  middle  of  the  front  and  back,  these  posts 
supporting  the  roof;  there  were  pieces  of  wood  laid 
from  one  side  to  the  other.  Straw  was  put  upon  these 
pieces  of  wood — laid  wide  at  the  bottom,  and 
drawn  up  to  a  ridge  at  the  top ;  the  straw  was  packed 
up  as  close  as  it  could  be  packed ;  the  pieces  of 
wood  and  straw  made  the  roof. 

The  front  of  the  building  to  the  farm  yard  was  en- 
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1833. 

Staluon*! 
One. 


tirely  open  between  tlie  posts ;  one  side  of  the  building 
adjoined  the  turkey-house,  which  covered  that  side 
all  the  way  up  to  the  roof,  and  that  side  was  nailed 
to  the  turkey-house.  The  back  adjoined  a  field, 
and  was  a  rail  fence,  the  rails  being  six  inches  wide ; 
these  came  four  or  five  feet  from  the  ground,  within 
two  feet  of  the  roof,  and  this  back  formed  part  of  the 
fence  before  mentioned.  The  side  opposite  the  turkey 
shed  adjoined  the  road,  and  was  a  pale  fence,  but  not 
quite  up  to  the  top. 

One  of  the  witnesses  for  the  prosecution,  a  con- 
siderable farmer,  said,  that  he  should  call  the  build- 
ing in  question  an  out-house.  About  half-past  two 
o'clock,  in  the  afternoon  of  the  12th  June  last, 
smoke  was  seen  to  issue  from  the  bottom  of  the 
roof,  in  the  corner  between  the  field  above  mentioned 
and  the  road ;  there  was  a  good  deal  of  smoke  in  the 
straw;  some  handfuls  of  straw  were  pulled  out; 
there  were  sparks  in  the  straw  when  upon  the  ground, 
but  no  sparks  were  seen  in  the  straw  upon  the  rciof ; 
ho  flame  was  seen  ;  a  ball  of  linen  was  pulled  out  of 
the  roof  with  the  straw ;  smoke  and  sparks  came 
from  the  ball ;  the  ball  was  trod  out ;  the  ball  was 
burnt  right  through  on  one  side  ;  three  or  four  pails 
of  water  were  brought,  and  the  fire  on  the  roof  was 
extinguished  by  throwing  some  of  the  water  upon  it 
On  the  following  day,  two  half  matches  were  found 
in  the  straw  on  the  ground  which  was  pulled  from 
the  roofi  but  there  was  no  appearance  of  burning  in 
those. 

On  the  same  day,  several  handfuls  of  straw  were 
taken  out  of  the  roof,  and  there  was  burnt  straw  in 
some  of  these  handfuls ;  and  on  the  same  day,  on 
examining  the  straw  lying  on  the  ground  down  by 
the  building,  there  were  some  burnt  ashes,  and  the 
ends  of  some  of  the  straw  were  burnt,  and  the  ends 
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of  some  of  them  dropped  off  like  a  powder,  and  the      1833. 
ends  of  some  of  the   straw  had  been   reduced  to      ^-•^v^ 
ashes;  no  part  of  the  wood,  either  in  the  pieces  on        (^^* 
which  the  straw  was  laid,  or  in  the  posts  of  the 
building,  was  burnt. 

The  opinion  of  the  the  Judges  was  requested  on 
the  questions —  ^ 

1st.  Whether  the  building  were  an  out-house 
within  the  meaning  of  the  7  &  8  G.  4.  c.  30.  s.  2.,  for 
there  was  no  ground  for  saying  that  it  could  be 
called  a  coach-house,  or  a  building  and  erection 
used  in  carrying  on  the  trade  of  a  poulterer  ? 
.  2d.  Whether,  in  case  the  building  were  an  out- 
house, the  straw  (as  above  described)  were  a  part  of 
the  building  ? 

3d.     Whether  this  was  a  setting  on  fire  ? 

The  prisoner  was,  after  this  trial,  convicted  on 
another  indictment  of  setting  fire  to  a  barn,  but  Mr. 
Justice  Littledale  passed  the  sentence  on  the  con- 
viction on  the  first-mentioned  indictment. 

This  case  was  considered  in  Michaelmas  term, 
1833,  by  all  the  Judges,  (except  Lord  Lyndhurst, 
Park  J.,  Gurney  B.,)  and  all,  except^TiNDAL  C.  J., 
thought  the  erection  an  out^house,  and  that  the  con- 
viction was  right 
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1833.  REX  V.  MARY  SMITH. 

ft 

Indictment  for  The  prisoner  was  tried  before  Mr.  Baron  Gurnet, 
^air^tard  ^^  ''^^  Summer  assizes,  1833,  for  the  county  of  Stqf 
child,  whose     ford,  for  the  murder  of  a  certain  female  child,  whose 

name;,  to  the  . 

juron  was       name  to  the  jurors  was  unknown. 
ThVchild  had       ^^^  prisoner  was  a  single  woman ;  she  was  delivered 
not  been  iwp-   of  a  female  child  on  the  21st  June,  at  a  lodging  which 
prisoner  bad     s^e  had  provided  for  lying  in ;  she  was  attended  by  a 
said  she  should  midwife,  and  no  secret  was  made  of  the  transaction. 

like  It  to  be 

called  Mary  On  the  evening  of  the  3d  Juli/3  when  the  child 

odTwi'it  her  ^^^  ^^  ^^7^  ^^d,  she  left  her  lodging,  taking  the  child 

Mary  Afm^  at  with  her,  Saying  she  was  going  home  to  Harrisori^ 

LUtie  Mary,  (her  master),  and  she  drowned  the  child  by  throwing 

al^bMhc*  ^^  ^^^^  ^  canal  on  that  evening, 
child  iilegiti-         It  appeared  that  the  child  had  not  been  baptized. 
°^Heid,that     For  the  purpose  of  founding   an   objection  to  the 
the  child  had    form  of  the  indictment,  questions  were  put  by  Coun- 

not  acquired  a  •*•  .*  ■' 

name  by  repu-  scl  in  cross-examination  to  show  that  the  child  had 

S&Sft*"  acquired  a  name  by  reputation. 

goo**'  The  woman  at  whose  house  the  prisoner  was  de- 

livered said  that  she  had  heard  her  say,  during  her 
confinement,  that  she  would  have  the  child  named 
Mary  Army  she  should  like  it  to  be  named  Mary 
Ann ;  the  midwife  was  asked  if  the  prisoner  did 
not  call  her  Mary  Ann;  she  said  yes,  and  she 
called  it  Mary  Ann  again.  When  she  saw  it  on 
another  day,  she  caressed  the  child,  and  called  it 
hittU  Mary. 

A  woman  who  had  been  a  few  weeks  in  the  service 
of  Harrison  (the  master  of  the  prisoner  and  the 
father  of  the  child),  and  who  gave  evidence  against 
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the  prisoner,  was  asked  in  cross-examination  as  to  the      1833. 
sect  to  which  Harrison  belonged,  she  said  she  had      ^-^v-*^ 

SlfflXH  8 

heard  him  say  that  he  was  a  Baptist.  Case. 

Godson  and  Lee  for  the  prisoner,  objected  that 
the  child  had  acquired  a  name  by  reputation,  and 
that  therefore  the  indictment  was  not  proved,  and 
they  cited  Rex  v.  Walker  (a\  Rex  v.  Clarke  (bi)^ 
Rex  V.  Sheen  (c). 

Mr.  Baron  Gurne  y  reserved  the  point  for  the  con- 
sideration of  the  Judges,  and  forbore  to  pass  sentence 
upon  the  prisoner. 

This  case  was  considered  in  Michaelmas  tei;m  1833, 
by  all  THE  Judges,  (except  I^rd  Ltndhurst  C.  B., 
Park  J.,  and  Gurney  B.,)  and  they  held  the  convic- 
tion right. 

(ja)  3  CamT^.  264.  {b)  Russ.  Sf  Ry.  358.  (c)  2  Car.  Sf  Payne.  634. 


REX  V.  ROBERT  CHATBURN.  1833. 

The  prisoner  was  tried  before  Mr.  Baron  BollaM)  It  is  no  objeo- 
at  the  Summer  assizes  1833,  for  the  county  of  York^  Action  of^^°" 
upon  an  indictment  at  common  law,  which  charged  manslaughter 
him  with  the  offence  of  wilful  murder.  ment  for 

The  jury  acquitted  the  prisoner  of  the  crime  of  Sc'b^rtment 
murder,  but  found  him  guilty  of  manslaughter,  and  docs  not  con- 
Mr.  Baron  Bolland  was  proceeding  to  pass  upon /omom  #teJLi. 
him  the  sentence  of  transportation  for  life,  pursuant 
to  the  statute  9  G.  4.  c.  31.  s.  9.,  when  it  was  objected 
by  the  counsel  for  the  prisoner,  that  as  the  punish- 
ment of  transportation  for  life   was    inflicted    by 
statute,  and  the  indictment  upon  which  the  prisoner 
was  convicted,  was  framed  for  an  offence  at  common 
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1833.       ^^w,  and  did  not  conclude  ^^  contra  formam  statuti*^ 
"-^v-^^     the  Court  had  no  power  to  pass  such  sentence, 
"oucf  '        1*'^^  prisoner  was  ordered  to  be  transported  for 

life,  but  at  the   same  time  told  that  the  objection 

should  be  taken  into  consideration. 


1833.  j^jjx  V.  THOMAS  RUSHWORTH. 

The  prisoner  was  tried  before  Mr.  Baron  Bolland 
at  Appleby^  during  the  same  circuit,  for  murder,  and 
was  also  acquitted  by  the  jury  of  murder  and  con- 
victed of  manslaughter;  the  same  objection  was 
made  on  behalf  of  the  prisoner  by  his  counsel,  as  in 
the  last  case,  to  passing  the  sentence  of  trans- 
portation for  life.  The  learned  Baron,  however, 
passed  that  sentence,  and  told  the  prisoner  that  he 
would  take  the  objection  into  his  consideration. 

The  learned  Judge  had  no  doubt  that  he  was 
warranted  in  passing  these  judgments,  the  9  6r*  4. 
c.  31.  ^.  9.  not  having  created  nor  altered  the  nature 
of  the  offence  but  increased  the  punishment  only. 
Vide  1  Hawk.  c.  30.  s.  9.,  2  Hawk.  c.  25.  ss.  115.  Il6., 
1  Vent  13.,  2  Hale,  191. 

The  learned  Baron,  however,  considered  it  right 
to  take  the  opinion  of  the  Judges  upon  the  question, 

These  two  cases  were  considered  by  all  the 
Judges,  (except  Lord  Lyndhurst  C.  B.,  Park  J., 
LiTTLEDALE  J.,  and  Vaughan  B.,)  in  Michaelmas 
term,  1833,  and  they  held  the  convictions  good. 
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REX  V.  SAMUEL  HORWELL.  1833. 

The  prisoner  was  convicted  before  Mr.  Baron  Gur-  An  mdictinent 
NET,  at  the  Summer  assizes  1833,  for  the  county  of  ^iw^4.f.66l 
Stafford.  f •  ^'»  ^<>r  utter. 

The  first  count  was  for  feloniously  forging  the  fol-  m  of  ex- 
lowing  biU  of  exchange:-  t^lf 

"^10.    Shelton,  March  1st,  1833.    Two  months  proof  of  utteiw 
after  date,  pay  to  my  order  ten  pounds,  for  value  re-  ^ich  the^ae- 
ceived,  as  ^dvised.  "  William  Brown.      ^^  ""^ 

"  To  Messrs.  Wood  and  Co.  manufacturers,  indictment 

SheUoTiy  Stqffbrdshtre.  SlTutt^*^ 

"  Accepted,  payable  at  Messrs.  Jones^  ^®  ^^^^^ 

*  J,  acceptance. 

Lloyd^  and  Co.  Bankers,  London. 

"  John  Wood  and  Co.*' 
with  intent  to  defraud  John  Alcock,  Samuel  Alcock^ 
and  Joseph  Akockf  against  the  statute,  &c.. 

Second  count,  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  further  present,  that  the  said  Samtcel 
Horwell  aforesaid,  to  wit,  on  the  day  and  year  first 
aforesaid,  at  the  parish  aforesaid,  in  the  county  afore- 
said, feloniously  did  offer,  utter,  dispose  of,  and  put 
off  a  certain  other  forged  bill  of  exchange  (then  and 
there  knowing  the  same  to  be  forged),  which  said  last- 
mentioned  forged  bill  of  exchange  is  as  follows :  — - 

"  jglO.     Shelton,  March  1st,  1833.    Two  months 
after  date,  pay  to  my  order  ten  pounds,  for  value  re- 
ceived, as  advised.  "  William  Brown. 
"  To  Messrs.  Wood  and  Co.,  manufacturers, 

Shelton^  Staffordshire.'* 
with  intent  to  defraud  the  said  Jolm  Alcock,  Samuel 
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ISS*.      Alcochj  and  Joseph  Alcock,  against  the  form  of  the 
^•^^^^'^^      statute  in  such  case  made  and  provided,  and  against 
Case.        the  peace  of  our  said  Lord  the  King,  his  crown  and 
dignity. 

Third  count,  for  forging  on  the  said  bill  the  follow- 
ing acceptance,  viz. :  — 

"  Accepted,  payable  at  Messrs.  Jones^  Lloyd^  and 
Co.,  bankers,  London^^^  with  the  like  intent. 

Fourth  count,  and  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  further  present,  that  the  said  Sa- 
muel  HorwelU  on  the  day  and  year  first  aforesaid,  at 
the  parish  aforesaid,  in  the  county  aforesaid,  having 
in  his  custody  and  possession  a  certain  other  bill  of 
exchange,  which  said  last-mentioned  bill  of  exchange 
is  as  follows: — 

"  rflO.    Skelton,  March  1st,  1833.     Two  months 
after  date,  pay  to  my  order  ten  pounds,  for  value  re- 
ceived. William  Brown. 
«<  To  Messrs.  Wood  and  Co.,  manufacturers, 

SheltOHf  Staffordshire :" 
with  a  certain  forged  acceptance  on  the  said  bill ; 
which  said  last-mentioned  forged   acceptance  is  as 
follows  :  — 

.  "  Accepted,  payable  at  Messrs.  Jones,  Uoyd,  and 
Co.,  bankers,  London.  **  John  Wood  and  Co." 

Afterwards,  to  wit,  on  the  day  and  year  first  afore- 
said, at  the  parish  aforesaid,  in  the  county  aforesaid, 
feloniously  did  offer,  utter,  dispose  of,  and  put  off 
(then  and  there  knowing  the  said  last- mentioned 
acceptance  to  be  forged),  the  said  last-mentioned  bill 
of  exchange,  with  intent  to  defraud  the  said  John  AU 
cocky  Samuel  Alcock,  and  Joseph  Alcock,  against  the 
form  of  the  statute  in  that  case  made'  and  provided, 
and  against  the  peace  of  our  Lord  the  King,  his 
crown  and  dignity. 

The  fifth^  sixth,  seventh,  and  eighth  counts,  like 
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the  first  four,  with  intent  to  defraud  John  Wood  and       1884. 
another.  ^"^'^^ 

The  only  part  of  the  bill  uttered  by  the  prisoner,       ^cLe!^ " 
which  was  proved  to  be  forged,  was  the  acceptance. 

Graves  for  the  prisoner  objected  that  the  se- 
cond count  which  charged  the  uttering  of  a  forged 
bill,  was  not  proved  by  proof  of  the  forgery  of  the 
acceptance.  That  by  the  statute  11  G.  4.  &  1  ^.  4. 
c.  66.  s.  3.,  the  forging  or  uttering  a  forged  accept- 
ance is  made  a  distinct  offence,  and  upon  the  fourth 
count  he  objected  that  it  was  not  expressly  alleged 
that  the  prisoner  uttered  the  forged  acceptance. 

The  learned  Judge  deferred  passing  sentence,  and 
reserved  the  case  for  the  opinion  of  the  Judges. 

This  case  was  considered  in  Hilary  term,  1834,  by 
all  THE  Judges  (except  Lord  Lyndhurst  C.  B., 
Park  and  Gaselee  J.,  and  Bolland  B.),  and  the 
conviction  was  held  wrong. 


REX  V.  JOHN  JAMES  ERASER.  1834. 

The  prisoner  was  tried  before  Mr.  Sergeant  Arabin,  Indictment  for 
at  the  Old  Bailey  sessions,  on  September  1833,  and  ^^moSc 
convicted  by  a  Middlesex  jury  of  bigamy.      The  ^"^^'^'^"°** 
offence  was  committed  in  Surrey ^  but  it  was  proved  another  where 
that  the  prisoner  was  apprehended  in  Middlesex^         SJ^bLjcd, 
It  being  discovered  after  the  trial,  that  the  indict-  must  state  that 
ment  contained  no  averment  as  to  the  place  or  county 
where  the  prisoner  was  apprehended,  the   learned 
Sergeant  felt  it  his   duty  to  consult  the  learned 
Judges  (Justice   Patteson  and   Baron  Gurney) 
then  on  the  rota  \  who  advised  the  learned  Sergeant 
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1834.      to  respite  the  judgment,  and  submit  the  case  for  the 

"-^^^^^^^      opinion  of  all  the  learned  Judges. 
Cag^,  The  case  was  submitted  to  the  learned  Judges  in 

Michaelmas  term  1833,  and  finally  considered  m 
Hilary  term  1834,  by  all  the  Judges,  (except  Lord 
Lyndhurst  C.  B.,  Park  and  Gaselee  J.,  and  Bol- 
land  B.),  and  it  was  determined  that  the  judgment 
should  be  arrested. 

(rt)  1  East  P.  C.  469.;  1  Deacon  Crim.  Law,  144. 


1834.  REX  V.  SIMMONDS. 

Indictment  for  The  prisoner  was  convicted  before  Mr.  Justice 
hot^nKeni;  Gaselee,  at  the  Spring  assizes  1834,  for  the  county 
dkmce^of  ttiMi-  ^^  Kenti  of  stealing  two  geldings  in  that  county, 
ing  in  jTffi/  was  The  horses  were  stolen  in  Stcssex.  The  prisoner  was 
stable  having  apprehended  with  them  at  Croydon^  in  Surrey.  The 
^^V^^"'  only  evidence  to  support  the  charge  of  stealing  in  Kent 
and  the  pri-   *  was,  that  when  the  prisoner  was  apprehended  at  Croy* 

^Tttd  on°*^  ^^^»  ^^  s^^^  ^^  ^^^  hten  at  Dorking  to  fetch  them,  and 
some  pretence  that  they  belonged  to  his  brother,  who  lived  ?X  Bromley. 
in  Kent,  the  The  pplicc  officer  offered  to  go  to  Bromley.  They  took 
^^^^i!.^^   the  horses,  and  went  as  far  as  Beckenham  church ; 

pnsoner  rode  ' 

the  hones  when  the  prisoner  said,  he  had  left  a  parcel  at  the 
prisoner  es-  ^  Black  Horse,  in  some  place  in  Kenl.  The  police 
Mp^  leaving  officer  accordingly  went  thither  with  him,  each  riding 
with  the  con-  ouc  of  the  horses  ;  when  they  got  there,  the  officer 
^wifBctenu   S^^®  *^^  horses  to  the  ostler.'    The  prisoner  made 

no  inquiry  for  the  parcel,  but  made  his  escape ;  and 
afterwards  was  again  apprehended  in  Surrey.  The 
prisoner  was  convicted,  but  the  learned  Judge  did 
not  pass  sentence  upon  him,  reserving  the  question, 
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whether  there  were  any  evidence  to  support  the  in-      1834, 
dictment  in  Kent.  v^-v-^ 

At  a  meeting  of  all  the  Judges  in  Easter  term  ^*c^^* " 
1834,  they  were  unanimously  of  opinion  that  there 
was  no  evidence  to  be  left  to  the  jury  of  stealing  in 
Kenty  and  that  no  judgment  ought  to  be  given  upon 
this  conviction,  but  that  prisoner  should  be  removed 
to  Surrey. 


REX  V.  JOHN  STEVENS.  1834. 

The   prisoner  was  convicted  before  Mr.   Justice  To  support  an 
Gaselee,  at  the   April  Old  Bailey  sessions   1834,  undCTTG.4. 
present  Mr.  Baron  Vaughan  and  the  Recorder,  of  c.  si.  9. 12.  tot 
having  feloniously  and  maliciously  made  an  assault  wound  must  * 
upon  George  Avery ^  and  feloniously  and  maliciously  ^^''^^^ 
wounded  him  by  biting  off  the  end  of  the  second  ment. 
finger  of  his  left  hand,  with  intent  to  maim  against 
the  statute,  &c. 

Second  count  to  disfigure,  3d  count  to  do  him  some 
grievous  bodily  harm,  4th  with  intent  to  resist  his 
lawful  apprehension  for  an  ofience  for  which  he  was 
liable  to  be  apprehended,  (to  wit),  assaulting  and 
kicking  the  prosecutor,  a  constable  being  in  the  due 
execution  of  his  duty. 

Fifth  count  like  4th,  but  more  general. 

Some  of  THE  Judges  being  of  opinion  that  this  was 
not  a  wounding  within  the  statute,  the  learned  Judge 
at  their  suggestion  stated  the  question  for  the  opinion 
of  all  the  Judges,  and  the  sentence  was  respited 
until  the  following  sessions. 

In  Easter  term  1834,  at  a  meeting  at  which  all  the 
Judges   were^  ptesent,   (except  Patteson   J.,   and 

E  E  4 
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1834.      Parke  B.,)  this  case    was  considered  and    Lord 
^'^^^f^^      Denman   C.  J.,  TiNDAL  C.  J.,  Lord  Lyndhurst 

Case.  C.    B.,    LiTTLEDALE   J.,    BoLLAND    B.,    TaUNTON    J., 

Williams  B.,  held  that  an  instrument  must  be  used  to 
bring  the  case  within  the  statute ;  Park  J.,  Gaselee 
X,  Vaughan  B.,  Bosanquet  J.,  Alderson  X, 
Gurnet  B.,  were  of  a  contrary  opinion,  and  the  con- 
viction was  held  bad. 


1834.  REX  V.  SARAH  SIMPSON. 

The  confettkm  The  prisoner  was  tried  before  Mr.  Justice  Littlb- 
yi^^d!^^^  dale  at  the  Spring  assizes  1834,  for  the  county  of 
occasioned  by   Lincoln.  foT  maliciously  setting  fire  to  a  stack  of  hay 

many  appiica*  ^^  c?  ^ 

tions  by  pro-     of  William  Blockbum^Sf  and  also  to  a  house  in  the 
tSni^and'^^  posscssion  of  the  said  William  Blackburn. 
ndghbouii.  The  learned  Judge  put  the  prosecutor  to  elect 

threau  and  whether  he  would  proceed  as  to  the  stack  of  hay 
nc^^OTid^f^  ^^  *^^  house,  and  he  elected  to  proceed  as  to  the 

house. 

The  prisoner,  who  was  about  15  years  old,  was  a 
servant  in  the  prosecutor's  house,  the  fire  took  plaoe 
on  Saturday  morning  the  12th  oi  October. 

On  the  Saturday  morning  soon  after  the  fire  was 
put  out,  a  witness  called  Handsley  (a  neighbour 
of  the  prosecutor's),  said  to  the  prisoner,  "  I  doubt 
you  have  set  this  house  on  fire  by  the  candle  between 
the  laths ; ''  she  said  she  did  not 

On  that  same  Saturday  Mrs.  Bowis  who  lives  about 
300  yards  from  the  house  of  the  prosecutor,  and  who 
is  the  mother  of  Mrs.  Blackburn  the  wife  of  the  pro- 
secutor, spoke  to  the  prisoner  in  the  prosecutor's 
house  in  the  presence  of  Mrs.  Blackburn  who  was 
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very  deaf,  and  the  prisoner's  mother,  and  told  her  she  1834. 
had  better  confess  the  truth,  because  she  believed  ^■^'v-^ 
it  was  her  that  fired  both  the  house  and  the  stack,  'cm^  * 
and  that  it  would  be  a  great  deal  the  worse  for  her 
if  she  did  not  confess.  The  prisoner  said  she  did 
not.  On  that  same  Saturday ^  the  prisoner  was 
taken  by  a  constable  before  a  magistrate  at  Spilsby. 
On  the  Sunday  morning,  Mrs.  Bowis  saw  the  prisoner 
again  on  the  road  to  Mrs.  Bowis* s  house.  Mrs. 
Bowis  said  to  the  prisoner  she  should  not  come  to 
her  house,  and  told  her  again  it  was  her  that  fired 
both  the  house  and  the  stack ;  she  said  she  did  not 
do  it  Soon  after  that,  the  witness  Handsley  came 
up  and  joined  them,  and  Handsley  said  to  the  prisoner, 
**  Don't  be  so  bold,  perhaps  you  will  have  to  go  to 
Spilsby  to-morrow.**  Spilsby  is  the  place  where  the 
magistrates  meet.  He  told  her  that  perhaps  some- 
body will  come  forward  to-morrow  that  saw  yoU  do 
iU  She  took  her  apron  up  and  held  it  to  her  face, 
and  said  no  more.  She  always  denied  it ;  and  when 
the  witness  said  she  might  have  to  go  to  Spilsby^  she 
denied  it  again.  He  said,  "  If  you  be  guilty  go  along 
with  Mrs.  Bowis ^  and  beg  your  master  and  mistress's 
pardon,  and  get  away  and  be  better  in  future,  and 
we  shall  not  seek  after  you  ;  **  and  he  said,  "  Never 
mind  your  wages,  1*11  give  you  a  few  shillings  out  of 
my  own  pocket."  And  Handsley  also  told  her,  it 
would  be  better  for  her  to  confess.  After  he  went 
away,  Mrs.  Bowis  went  with  the  prisoner  to  Black- 
bum^s  house,  and  talked  to  her  about  the  fire  all 
the  way;  and  after  they  got  there  they  went  out 
of  the  house,  and  Mrs.  Bowis  said  to  the  prisoner, 
"Now,  Sarah,  you  lighted  the  bunch  of  matches 
.'mid  put  into  the  thatch  of  the  house.** 

It  appeared,  however,  that  before  she  said  that  to 
the  prisoner,  she  told  the  prisoner,  that  if  she  went 
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1834.  to  Spilsby  again,  she  would  be  a  good  deal  worse  cff\ 
^•^r^  and  Mrs.  Bcmis  said  to  her  several  timesy  both  on 
Sifc  '  g^iwg  along  the  road  to  the  prosecutor's  house,  and 
also  in  the  house,  and  also  when  she  spoke  to  her  oat 
of  doors,  that  it  would  be  a  great  deal  better  for  her 
if  she  would  confess,  and  also  told  her  it  would  be  a 
great  deal  worse  for  her  if  she  would  not  confess. 

The  counsel  for  the  prisoner  objected  to  evidence 
being  given  of  what  the  prisoner  said,  on  Mrs.  BmHi 
charging  her  as  before  stated,  on  the  ground,  that 
after  these  promises  and  threats  had  been  held  out  to 
her,  her  answer  could  not  be  received  unless  she  had 
had  a  caution. 

The  counsel  for  the  prosecution  contended  that 
her  answer  might  be  received,  because  Handsley  was 
neither  a  constable,  nor  did  he  stand  in  any  relation 
to  the  prosecutor;  and  though  Mrs.  Boxvis  was  the 
mother  of  the  wife  of  the  prosecutor,  yet  that  pro- 
mises and  threats  made  by  a  person  standing  in  that 
relation  were  not  sufficient  to  exclude  a  confession. 

The  learned  Judge  allowed  the  evidence  to  be 
given,  but  reserved  the  question  for  the  opinion  of. 
THE  Judges,  whether  it  ought  to  have  been  received. 

On  Mrs.  Bowis  saying  to  the  prisoner,  "Now, 
Sarakf  you  lighted  the  bunch  of  matches,  and  put  it 
into  the  thatch.     The  prisoner  said,  "  Yes,  I  did.'* 

Mrs.  Boxvis  then  told  Mrs.  Blackburn  what  had 
passed,  and  Mrs.  Blackburn  then  came  out,  and  then 
Mrs.  Bowis  in  the  presence  of  Mrs.  Blackburn^  asked 
the  prisoner  what  she  did  it  for;  whether  it  was 
for  any  thing  against  the  family?  she  said,  "No." 
Mrs.  Blackburn  asked,  if  any  one  persuaded  to  it  ? 
she  said,  "  No ; "  she  said,  she  **  had  no  malice."  The 
prisoner  in  her  defence,  asserted  her  innocence,  and 
said  that  Mrs.  Boxcis  said,  that  if  she  would  confess 
to  it  she  would  have  her  liberty ;  and  the  prisoner 
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stated,  that  she  said  it  on  purpose  to  get  her  liberty,      1834. 
and  that  they  frightened  her  to  do  it.  ^^^^ 

The  jury  said,  they  found  the  prisoner  guilty  with  case. 
her  own  confession ;  but  the  learned  Judge  told  them 
they  must  find  the  prisoner  either  guilty  or  not  guilty, 
and  then  they  gave  a  verdict  of  guilty.  The  learned 
Judge  respited  judgment,  that  the  opinion  of  the 
Judges  might  be  taken. 

In  Easter  term  1834,  at  a  meeting  at  which  all 
THE  Judges  were  present,  this  case  was  considered, 
and  they  were  unanimously  of  opinion  that  the  con- 
fession ought  not  to  have  been  received,  and  that  the 
conviction  was  bad. 


REX  V.  THOMAS  ROBINSON.  i^ 

The  prisoner  was  tried  before  Mr.  Baron  Vaughan  9°  »  convic- 

#|/\n  f^f  two  S^^ 

at  a  special  gaol  delivery  for  the  county  of  Kentf  in  parateofiencet 
December  1833,  upon  an  indictment,  the  first  count  clunterfdt 
of  which  charged,  coin,  in  two 

That  he  on  the  2d  day  of  December^  4  W.  4.  at  jl^d^enTfbr 
Chatfiam,  did  utter  &c.  a  counterfeit  shilling  to  one  f^o  7^"'   ^ 

.       /  ^  impnsonment 

BertjoTmn  GtleSf  knowing  it  to  be  counterfeit.  under  2W.4. 

The  second  count  charged  him  with  uttering  to  bad!'*^  " 
Maria  Harrison  a  counterfeit  shilUng,  on  the  same 
day  and  at  the  same  parish,  knowing  &c. 

The  prisoner  was  convicted  upon  very  clear  and 
satisfactory  evidence  of  the  utterings,  as  charged  in 
both  counts  of  the  indictment  It  was  also  proved 
that  he  had  on  the  same  day,  uttered  a  counterfeit 
shilling  and  sixpence  to  two  other  persons. 

The  learned  Baron  sentenced  the  prisoner  to  two 
years'  imprisonment  and  hard  labour  in  the  House  of 
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1834.       Correction,  and  the  question  for  the  opinion  of  the 
'"^'v-^      Judges  was,  whether  under  the  stat  2  fF.  4.  <r.  34. 

RoiINSON*S  ^  1^  ^ 

Case.       ^*  /•  such  sentence  was  correct. 

This  case  was  considered  in  Easter  Term  1834,  by 
all  THE  Judges  (except  Parke  J.  and  Patteson  J.), 
and  they  were  unanimously  of  opinion,  that  the  sen- 
tence was  incorrect,  and  that  there  should  have  been 
consecutive  judgments  of  one  year's  imprisonment 
each,  the  conviction  was  therefore  held  bad. 


l^Ji  REX  V.  JAMES  HOPE. 

The  prisoner,  Xhe  prisoner  was  convicted  before  Lord  C.  J. 
of^ea^^,  TiNDAL,  ou  an  indictment  which,  that  he  on  the  22d 
thcM^mastep  ^^^  ^^'^  ^^^^^^^i^^usly  did  forge  a  certain  receipt 
a  receipt  for  a  for  money  which  is  as  follows  (that  is  to  say),  - 
aspwtof^tiSh  Received  the  22d  day  of  May  1834,  of  Messrs 
«i8tence  of  a  (Jq^  ^nd  Co.,  pay  masters,  royal  regiment  of  artillery, 
the  month  of  the  sum  of  13/.  Sterling,  being  a  part  of  subsistence 
afterwards*  ^^^  ^  detachment  of  Captain  Baj/lej^s  company, 
erased  iifaj^  second  battalion  royal  artillery  at  Woolwich,  for  the 
Jim«  and  gave  month  of  June  1834. 

a  uadwman'^  ^*  Af.  Poulden,  Lieutenant  royal  artillery, 

who,  accord-    ^Jt^  intent  to  defraud  Richard  Henry  Cox,  and  others 

ing  to  the  ^ 

usual  practice,  against  the  statute  &c.  —  There  was  a  second  count 
funTto^**  for  feloniously  uttering  a  like  forged  receipt  for  mo- 
prisoner,  and    nev  knowing  it  to  be  forged. 

X^tZ  Another  count  charged  him  with  having  in  his 

agent  of  the  custody  and  possession,  a  certain  receipt  for  money, 
p^the'  of  the  same  form  as  that  above  set  forth,  with  the 
{^"jJ^J'^^j.  exception  that  it  purported  to  be  for  subsistence 
forj;ery,de-  mouey,  for  the  month  o^  May  1834;  and  that  he 
iiMtrument^s  fclouiously  did  alter  the  said  receipt,  by  erasing  the 
Sdd  ^^^"    word  May,  and  inserting  instead  thereof  the  word 

Jime. 
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'  Jn  other  counts  the  offence  was  stated  to  have 
been  committed  with  intent  to  defraud  Henry 
Thomset  Failej/,  and  with  intent  to  defraud  Richard  casL* 
Matthews  Poulden,  —  At  the  trial  before  the  learned 
lord  chief  justice  at  Maidstone^  at  the  Summer 
assizes  1834,  it  appeared  that  in  May  then  last. 
Lieutenant  Poulden  had  the  charge  of  a  detachment 
of  Captain  Bayky*^  company  of  the  second  battalion 
royal  artillery  at  Woolwich^  of  which  fie  was  also  the 
pay  master.  The  prisoner  was  acting  under  him  as 
pay  Serjeant. 

The  following  is  the  mode  by  which  the  subsist- 
ence money  is  provided.  The  pay  seijeant  makes 
out  for  the  use  of  the  paymaster,  at  the  beginning  of 
every  month,  an  abstract  of  the  subsistence  money, 
which  will  be  wanted  for  the  soldiers  during  the 
ensuing  month,  and  the  paymaster  gives  information 
to  Messrs.  Cox  and  Greenwood^  the  agents  of  the  regi- 
ment accordingly. 

The  pay  sergeant,  in  order  to  receive  this  money, 
brings  to  the  paymaster,  about  once  a  week,  a  receipt, 
partly  printed  and  partly  filled  up  by  himself,  in  the 
form  above  set  forth,  and  upon  obtaining  the  pay- 
master's signature  thereto,  he  gets  cash  for  it  from 
any  of  the  neighbouring  tradesmen,  who  afterwards 
either  pass  it  to  others  or  send  it  up  through  their 
bankers  to  Messrs.  Cox  and  Greenwood,  who  ulti- 
mately pay  the  amount  to  the  bearer.  In  the  present 
case,  the  prisoner  brought  the  instrument  in  question 
to  Lieutenant  Poulden^  on  the  22d  of  May,  filled  up, 
as  a  receipt  for  subsistence  money  for  the  money  for 
the  month  of  May,  which  Lieutenant  Poulden  signed, 
not  being  aware  of  the  time  that  he  had  already 
signed  the  receipts  for  all  the  subsistence  money 
which  had  been  provided  for  the  month  of  May. 

The  prisoner,  after  obtaining  it,  erasedthe  wordilfizy, 
and  inserted  instead  thereof  the  word  June,  there! 
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1834.  making  it  appear  to  be  drawn  for  subsistence  money 
^-^v-^  for  the  ensuing  month.  This  had  the  effect  of  pre- 
CmL^  venting  an  immediate  discovery,  as  Cox  and  Greene 
wood  would  have  suspected  the  issuing  of  a  receipt 
for  a  sum  beyond  the  subsistence  money  provided  for 
the  month  of  May^  supposing  all  the  other  receipts 
to  have  then  come  in. 

The  prisoner  took  the  receipt  to  Henry  Thomset 
Failei/f  a  grocer  at  Woolwich^  from  whom  he  obtained 
thirteen  sovereigns,  and  it  was  afterwards  transmitted 
to  Cos  and  Greenwood,  who  paid  the  same.  The  ob- 
jection taken  by  the  prisoner's  counsel  was,  that  the 
instrument  was  not  properly  described  in  the  indict- 
ment as  a  receipt ;  that  it  was  in  its  legal  effect  and 
operation,  if  any  thing,  an  order  for  the  payment  of 
money,  and  ought  to  have  been  so  described. 

And  this  point  was  reserved  for  the  opinion  of  the 
Judges,  before  passing  any  sentence. 

In  Michaelmas  term,  1834,  all  the  Judges,  (except 
Lord  Lyndurst  C.  B.,  Park  J.,  and  Bolland  B.,) 
having  considered  this  case,  were  unanimously  of 
opinion  that  the  conviction  was  good. 


1834. 


REX  V.  WILLIAM  BAMFIELD. 


Indictment  for  The  prisoner  was  tried  before  the  Honourable  C.  E. 
orlSr^fOTpay-  Law,  recorder,  at  the  Old  Bailey  May  sessions,  1834, 
ment  of         upon  an  indictment  of  which  the  following  is  a  full 

instrument        abstract  \  — * 

was  an  order 

to  pay  pi> 

soner   or  order  the  sum  of  four  pounds  five  shillings,  being  a  month's  advance  on  an 

intended  voyage  to  QMebec^  in  the  ship  Mary  Ann,  as  per  agreement  with  G,  Jlf^  master. 

The  prisoner  had  in  the  marein  of  the  order  written,  '^on  receiving  this  checque  I 

agree  to  sail,  and  to  be  on  board  within  sixteen  hours  from  the  date  of  this  checque." 

Held  a  good  order  for  payment  of  money  within  the  meaning  of  the  statute  U  (?.  4.  & 
1  W.^.e.€6,s.9. 
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The  jurors  present,  &c.  that  Thomas  Bamfield  &c.       1834. 
on  the  1st  May,  4th  Wm.  4th.  at  St.  Paul,  Shadwellj      "^^^^^^^^ 
&c.  feloniously  did  utter  a  certain  forged  order  for    ^^^'^^'^ 
the  pa)niient  of  money,  well  knowing  the  same  to  be 
forged,  which  said  forged  order  for  the  payment  of 
money  is  as  follows :  •— 

Port  of  London f  May  1st,  1834. 
Three  days  after  the  ship  Mary  Ann 
sails  from  Grcwesend,  please  to  pay  to 

"  On  receiTiog     ___        _,       ^,,  !•!         1  n 

this  check  I  Wm.  Barrffield  or  his  order  the  sum  of 

tS^ip  ^irS  ^^^^  pounds  five  shillings,  being  a  month's 

Afoi,  and  to  be  advance  in  part  of  wages  on  an  intended 

within'sixteen  voyagc  to  Quebcc  in  the  ship  hereinbefore 

hours  from  the  mentioned,  as  per  agreement  with  your 

check.  obedient  servant,        G.  Marling  Master. 

Mas^  1st"  cc  To  R.  Ray,  Esq., 

No.  48.  Fore  Street,  city." 
with  intent  to  defraud  Edward  Edmund  Child  and 
another,  against  the  statute,  &c. 

The  prisoner  was  convicted,  subject  to  the  opinion 
of  THE  Judges,  whether  the  order  set  forth  in  the 
indictment  be  an  order  for  the  payment  of  money 
within  the  meaning  of  the  statute  11  G.  4.  1  W.  4f. 
c.  66  s.  3. 

In  Michaelmas  term  1834,  at  a  meeting  of  all  the 
Judges  (except  Lord  Lyndhurst,  C.  B.,  Park  J., 
arid  BoLLAND  B.^,  this  case  was  considered  and  the 
conviction  was  unanimously  held  good. 
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1834.  REX  i;.  FRANCIS  FINCH. 

ln(Mctment  for  The  prisoner  was  convicted  before  Mr.  Justice 
per  p?^  fi^e5"  Gaselee,  at  the  Summer  assizes  1834,  for  the  city  of 
to  the  dwell.  NoTwich,  of  having  on  the  5th  oiJuly^  stolen  six  feet 
A.  &  B^  is  of  copper  pipe,  value  five  shillings,  the  property  of 
brproSrof^  JoAn  Symonds,  fixed  to  dweUing-house  of  Elizabeth 
stealing  a  pipe  Drummee  and  Sarah  Allen. 

roomsofwhich  I'he  second  count  stated  the  pipe  to  be  the  pro- 
separate^' "^  pcrty  of  the  two  wonicn,  fixed  to  their  dwelling- 
tenants  in  the   house. 

same  ouse.  »pj^^  ^^^^  turned  upon  the  question,  whether  the 

dwelling-house  was  properly  described  as  the  dwelling- 
house  of  the  two  women.  The  dwelling-house  was  the 
property  of  the  prosecutor,  in  the  same  yard  with 
and  adjoining  to  his  own  dwelling-house.  It  consisted 
of  two  rooms,  one  on  the  ground-floor,  the  other  up 
one  pair  of  stairs ;  one  room  was  in  the  occupation  of 
one  of  the  women,  the  other  in  that  of  the  other  wo- 
man, as  separate  tenants  to  Symonds.  The  pipe  was 
placed  for  bringing  down  the  water  from  the  roof, 
and  descended  perpendicularly,  passing  on  the  out- 
side of  and  against  both  rooms,  part  against  the  ceiling 
of  each  room. 

Under  these  circumstances  the  question,  whether 
the  house  was  properly  described,  appeared  to  the 
learned  Judge  to  be  at  least  doubtful  enough  to 
warrant  the  taking  the  opinion  of  the  Judges  upon  it 

In  Michaelmas  term  1834,  all  the  Judges  (except 
Lord  Lyndhurst  C.B.,  Park  J.,  and  Bolland  B.) 
met,  and  having  considered  the  case,  were  unani- 
mously of  opinion  that  the  conviction  was  bad. 
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REX  V,  MOSES  ERASER.  18^- 

The  prisoner  was  tried  before  Mr.  Justice  Little-  a  conviction 
DALE  at  the  Summer  assizes,  1834,  for  the  county  of  foVmailciousiy 
Surrey  J  for  maliciously  cutting  and  wounding  JbAn  cutting  a  po- 
Cannon  \  1st  count,  with  intent  to  kill  and  murder;  with  intent  to 
2d  count,  to  maim,  dlsfigCire,  and  disable  him ;  3d  !^en?thSlrr^ 
.  count,  to  do  him  some  grievous  bodily  harm.  and  detuner 

4th,  that  said  M.  F.  afterwards,  to  wit,  on  said  a  certain  oir-^ 
^Sth  day  of  Jime,  year  aforesaid,  with  force  and  arms,  {j^^^^^e  w 
at  parish  aforesaid,  county  aforesaid,  in  and  upon  said  liable  by  law 
J.  C.  in  the  peace  of  God  and  our  said  lord  the  King  ^d^and" 
then  and  there  being,  unlawfully,  &c.  did  make  an  as-  detained,  ris, 

1  .    ,  ,*'-  1       /.  n       fl         1.  1  1   for  committing 

sault,  and  then  and  there  unlawfully,  &c.  did  cut  and  damage  and 
wound  said  /.  C.  in  and  upon  the  head  and  face  of  Sjn^p^^t. 
Baid  /.  C,  with  intent  to  resist  and  prevent  the  lawful  a°d  ^ot*  >"  « 
apprehension  and  detainer  of  him  said  M.  F.  for  a  gSd^cS^ 
certain  offence  by  him  committed  for  which  he  the 
said  M.  F.  was  then  and  there  liable  by  law  to  be 
apprehended  and  detained ;  that  is  to  say,  for  then  and 
there  wilfully  and   maliciously  committing  damage 
and  injury  upon  cerbtin  plants  and  roots  then  and 
there  growing  in  a  certain  garden  of  and  belonging 
to  Henry  Iner  there  situate,  against  the  statute,  &c«, 
and  against  the  peace,  &c. 

Fifth  count,  that  on,  &c.,  at,  &c.,  about  the  hour 
of  IS  in  the  night  of  the  same  day,  the  said  John 
Cannon^  being  then  and  there  a  constable  of  the 
police  force,  duly  appointed  and  sworn,  and  being 
then  and  there  on  duty  as  such  constable,  did  ap- 
prehend and  take  the  said  M.  F.,  whom  he  had 
just  Cause  to  suspect,  and  did  suspect,  of  certain 
evil  designs,  the  said  M.  F.  being  then  and  there 
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1834r.  in  a  certain  enclosed  garden  of  and  belonging  to 
^-'v^  Henri/  Inerj  adjoining  to  the  dwelling-house  of 
Ca^!*  ^^^^  Henry  /wer  there  situate,  and  not  giving  any 
good .  or  satisfactory  account  of  himself ;  and  the 
jurors  aforesaid,  upon  their  oath  aforesaid,  further 
present  that  the  said  M.  F.  then  and  there,  to  wit,  on 
said  28th  day  of  June  in  the  year  aforesaid,  with  force 
and  arms  at  the  parish  aforesaid,  county  aforesaid,  in 
and  upon  the  said  John  Cannon  unlawfully  and  mali- 
ciously and  feloniously  did  make  an  assault,  and  then 
and  there  unlawfully,  maliciously,  and  feloniously  did 
cut  and  wound  said  J.  C.  in  and  upon  the  head  and 
face  of  said  /•  C,  with  intent  in  so  doing  then  and 
there  to  resist  and  prevent  the  lawful  apprehension 
and  detainer  of  said  M.  F.  for  said  last-mentioned 
offence,  for  which  he  the  said  Af.  F.  was  then  and 
there  liable  by  law  to  be  apprehended  and  detained, 
against  the  statute,  &c.,  and  against  the  peace,  &c. 

Cannon  was  a  constable  of  the  Metropolitan  Police 
Force,  and  on  the  28th  June^  a  little  before  12  o'clock 
at  night,  he  was  on  duty  near  a  garden  of  Henrjf 
Inerj  a  market-gardener.  The  garden  was  an  enclosed 
one,  and  in  the  parish  of  Battersea.  While  he  was 
there  he  found  the  prisoner  in  the  garden,  stooping 
down  close  to  the  ground.  The  prisoner  jumped  up 
and  ran  away.  Cannon  ran  after  him,  and  caught  him 
getting  over  a  hedge,  and  he  was  then  in  the  garden ; 
he  caught  him  by  the  collar  of  the  jacket,  on  which 
the  prisoner  drew  a  knife  and  cut  Cannon  on  the  fore- 
head between  the  eyes.  A  scuffle  ensued,  in  the 
course  of  which  Cannon  received  several  other  cuts 
from  the  prisoner ;  then  Cannon  and  the  prisoner  had 
a  struggle,  and  the  prisoner  got  from  Cannon.  Iner 
afterwards  came  up,  and  they  searched  for  the  pri- 
soner round  the  garden,  but  did  not  find  him  that 
night ;  he  was  apprehended  the  next  day. 
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It  appeared  that  the  prisoner  was  cutting  or  pluck-  1834. 
ing  some  picketees  and  carnations  in  Mr.  /ner's  v^v-^ 
garden  ;  some  were  cut  and  some  were  broken.  ^q^  * 

It  was  objected,  on  the  part  of>the  prisoner,  that 
there  was  no  evidence  to  go  to  the  jury;  and  as  to 
the  two  last  counts,  several  particular  objections  were 
urged. 

The  jury  acquitted  the  prisoner  upon  the  three  first 
counts,  but  found  him  guilty  on  the  two  last  counts ; 
but  the  learned  Judge  thought  it  right,  as  with  re- 
ference to  the  objections  to  the  two  last  counts,  to 
put  several  specific  questions  to  the  juiy,  in  answer  to 
which  they  found  that  the  prisoner  had  wilfully  ano 
maliciously  plucked  and  cut  flowers  from  plants  or 
roots  in  Mr.  Iner^s  garden,  with  intent  to  steal  the 
flowers,  and  that  he  was  found  by  Cafmon  who  be- 
longed to  the  police  force,  committing  that  ofience, 
but  that  Cannon  did  not  inform  the  prisoner  by  word 
of  mouth  that  he  did  belong  to  the  police  force,  and 
did  not  require  the  prisoner  to  give  a  satisfactory  ac- 
count of  himself  though  he  had  just  cause  to  suspect 
the  prisoner  of  some  evil  design ;  they  further  an- 
swered that  the  prisoner  was  not  a  loose,  idle,  and 
disorderly  person.  "- 

The  learned  Judge  bad  put  as  a  question,  whether 

he  had  the  knife  in  his  hand  at  the  time  with  which 

he  had  been  cutting  the  flowers ;  but  thought,  after 

the  answers  given  by  the  jury,  that  it  was  un- 

.  necessary  to  have  any  answer  to  that 

But  the  counsel  for  the  prisoner  wished  the 
learned  Judge  to  have  the  answer  of  the  jury, 
as  he  said  it  migljt  shew  that  if  death  had  ensued  it 
could  not  have  amounted  to  murder.  The  learned 
Judge,  therefore,  asked  the  jury  for  their  answer, 
and  which  answer  was,  that  he  had  the  knife  in  his 
hand  at  the  time.    He  then  put  to  the  juiy,  whether, 
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1834.      if  death  had  ensued,  the  crime  would  have  amounted 
^-'v-^      to  murder ;  for  if  not,  the  prisoner  was  entitled  to  an 

^aST/'      acquittal. 

The  jury,  after  again  deliberating,  said  they  could 
not  alter  their  verdict 

The  authority  to  apprehend,  as  applicable  to  the  4tb 
count,  arises  upon  the  7  &  8  G.  4.  c.  29.  ss.  4@.  and  43., 
which  sections  describe  certain  offences  for  which  a 
party  may  be  convicted  before  a  justice  of  the  peace  f 
and  section  63.,  which  gives  authority  to  apprehend 
offenders  without  a  warrant  to  certain  descriptions  of 
persons:  and  the  authority  also  arises  upon  the 
7  &  8  G.4.  c.  30.  ss.^i.  22  and  24.,  which  also  describe 
certain  offences  for  which  a  party  may  be  convicted 
before  a  justice  of  the  peace;  and  section  28.,  which 
gives  authority  to  apprehend  offenders  without  a 
warrant  to  certain  descriptions  of  persons. 

The  authority  to  apprehend,  as  applicable  to  the 
5th  counti  arises  upon  the  10  G.  4.  c.  44.  s.  7«f  the 
Metropolitan  Police  Act. 

It  is  to  be  considered  as  to  the  4th  count  whether, 
considering  the  answers  of  the  jury,  the  offence  com* 
mitteid  by  the  prisoner  falls  within  the  42d  or  43d 
sections  of  7  &  8  G.  4.  c.  29.,  or  within  the  22d,  2Sd, 
or  24th  sections  of  7  &  8  G.  4.  c.  30. 

Supposing  the  offence  committed  by  the  prisoner 
falls  within  either  of  the  two  statutes  of  7  &  8  G.  4., 
there  did  not  appear  to  the  learned  Judgb  much 
doubt  as  to  the  authority  of  Cannon  to  apprehend 
htm  under  the  63d  section  of  the  one  act,  or  the  28th 
of  the  other,  as  the  case  may  be,  so  as  to  prove  the 
4th  count 

But  the  learned  Judge  thought  it  ought  also  to 
be  considered  whether  the  particular  mode  of  stating 
the  offence  of  the  prisoner  in  the  garden,  as  alleged  in 
the,  4th  count,   would   make   any  difference   as  to 
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the  5th  count,  under  which  the  authority  to  appre-      1885. 
hend,  as  given  by  the  10  G.  4.  c.  44.  s.  7-,  is  to  be      ^'^'^^ 
considered.    It  does  not  allege  that  the  prisoner  was        qJ^*  ' 
a  loose,  idle,  and  disorderly  person;  and  if  it  had  done 
so,  that  is  negatived  by  the  special  answer  of  the 
jury ;  and  it  is  to  be  considered  whether  .that  state- 
ment of  persons  amenable  to  the  act  applies  to  pei*- 
sons  whom  there  is  just  cause  to  suspect  of  an  evil 
design. 

.  If  it  does,  the  5th  count  cannot  be  supported:  if 
it  does  not,  then  the  next  objection  is,  that  the  evil 
design,  as  alleged  in  that  count,  is  not  made  out,  as 
it  was  not  proved  that  the  garden  of  Iner  adjoined 
his  dwelling-house,  supposing  that  to  be  material. 
The  next  objection  is,  that  the  prisoner  was  not  re- 
quired to  give  a  satisfactory  account  of  himself. 
•  It  may  be  doubted,  however,  whether  what  relates 
to  giving  a  satisfactory  account  of  himself  applies  to 
any  persons  but  those  who  are  found  between  sunset 
and  eight  in  the  forenoon,  as  stated  in  the  seventh 
section ;  and  if  so,  it  would  not  apply  to  the  prisoner, 
and  that  allegation  would  appear  to^be  surplusage. 

The  learned  Judge  respited  the  judgment,  that 
the  opinion  of  the  Judges  might  be  taken. 

In  Hilary  term,  1835,  all  the  Judges  (except 
Gaselee  J.,  Alderson  B.,  and  Patteson  J.)  met, 
and  having  considered  this  case,  held  the  con- 
viction right  upon  the  4th  count. 
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1835.  REX  V.  DANN.  (a) 

Plea  by  one     This  was  ah  indictment  which  was  found  at  the 
B^I!?5®^'  ^^\i    Sessions,  and  came  on  before  Mr.  Justice  Gaselee 

dieted  singly  '  i  #»  •  i 

for  recemng     at  the  Summer  assizes,  1834,  for  the  city  oi  Norwich, 
^^^^fi^    which  charged  the  prisoner— for  that  he  on  the  4th 
^^"'J^^  oi  January,  4  W.  4.,  with  force  and  arms,  at  the  paridi 
against  him      of  Saint  Clement  in  the  said  city  of  Norwich,  in  the 
Sthe«"on       county  of  the  same  city,  12  gross  of  yarn  of  the  value 
which  one  wM  Qf  i^i  of  the  goods  and  chattels  of  John  Hammond, 
the  prisoner     then  lately  before  feloniously  stolen,  taken,  and  carried 
Others  wCT^   away,  then  and  there  feloniously  did  receive  and  have, 
acquitted  held  he  the  Said  Robert  Dann  then  and  there  well  know- 
^^mke  an  in-  ing  the  Said  goods  and  chattels  to  have  been  feld- 
*^®"*  ha     ^io^sly  stolen,  taken,  and  carried  away,  against  the 
been  found  on  Statute  and  against  the  peace,  &c. 
a^^don^of       The  prisoner  pleaded  that  at  the  General  Sessions 
^'  ^'  ^  di      ^^  Ot/er  and  Terminer,  holden  at  the  Guildhall  of  the 
sworn  or        city  of  Norwick,  on  Saturday  the  22d  day  of  March,  4 
^Jrowl"       ^*  "*•»  ^^  indictment  was  found  against  John  Morrison 
without  saying  and  John  Hammett,  for  that  they,  on  the  9  th  day  of 
sworn,  aod      January,  4  TV.  4*.,  with  force  and  arms,  at  the  parish 
^d^rfS^^'  of  St.  Saviour,  in  the  city  and  county  aforesaid,  the 
latter  were      warehouse  of  John  Hammotid,  there  situate,  feloni- 
»^con  thdr   ously  did  break  and  enter,  and  50  gross  of  yam  of 
affirmation  is    the  value  of  60/.  of  the  goods  and  chattels  of  the  said 

John  Hammond,  in  the  said  warehouse  then  and  there 
being  found,  then  and  there  feloniously  did  steal,  take, 
and  carry  away,  against  the  statute,  and  against  the 

(a)  The  judgment  in  this  case  was  prepared  by  Mr.  Justice 
Gaselee,  and  delivered  by  Lord  Abinger  C.  B.,  at  the  Spring 

Assizes,  1835. 
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peace  &c. ;  and  against  one  Robert  Whitehead j  one       1835. 
Mary  Harvey ^  one  Jonathan  Cork,  the  said  Robert     ^^^^ 
Dann,  and  one  John  Clayton^  for  that  they  after-      *  case. 
Mrards,  to  wit,  on  the  same  day  and  year  aforesaid, 
with  force  and  arms  at  the  parish  aforesaid,  in  the 
city  and  county  aforesaid,  the  goods  aforesaid,  so  as 
aforesaid,  feloniously  stolen,  taken,  and  carried  away, 
feloniously  did  receive  and  have,  then  and  there  well 
knowing  the  said  goods  and  chattels  to  have  been 
feloniously  stolen,  taken,  and  carried  away,  against 
the  statute,  and  against  the  peace,  &c. 

That  the  said  prisoners  severally  pleaded  not  guilty ; 
and  the  said  indictment  came  on  to  be  tried  at  the  said 
Sessions  of  Oyer  and  Terminer,  by  a  j  ury  of  the  country, 
who  found  that  the  said  John  Morrison,  John  Hcrni" 
mett,  and  Robert  Whitehead  were  severally  guilty,  and 
the  said  Mary  Harvey,  Jonathan  Cork,  Robert  Dann, 
and  John  Clayton  were  severally  not  guilty  of  the 
felony  in  and  by  the  said  indictment  specified. 
Whereupon  the  said  John  Morrison  ^jid  John  Ham- 
mett  were  severally  ordered  and  adjudged  to  be  trans- 
ported beyond  the  seas  for  the  term  of  their  natural 
lives,  and  the  said  Robert  Whitehead  for  the  term  of 
14  years ;  and  it  was  also  adjudged  that  the  said  Mary 
Harvey,  Jonathan  Cork,  Robert  Dann,  and  John 
Clayton  should  be  severally  discharged  and  go  with- 
out day. 

The  plea  contained  averments  of  the  identity  of 
the  prisoner  and  the  offence. 

To  this  plea  there  was  a  demurrer,  which  was 
argued  (a)  before  the  learned  Judge  Gaselee  J., 
and  the  decision  was  postponed  until  the  present 
assizes,  for  the  purpose  of  taking  the  opinion  of  the 

{a)  By  Evans  for  the  prosecution  and  Palmer  for«  the  prisoner. 

« 
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18S5.      Judges;  but  they  declined  giving  any  opinion,  as  no 
^-^v-*-'      judgment  had   been  given  upon  it,  and   the   case 
C^.'       might  at  some  future  period  come  before  some  of 
them  upon  a  writ  of  error. 

The  learned  Judge  has  since  given  the  case  the 
best  consideration,  and  upon  that  consideration  is  of 
opinion  that  the  plea  is  good. 

The  plea  of  aiUre  Jbis  acquit  is  grounded  upon  an 
ancient  maxim  of  the  common  law  of  England^  that 
no  one  ought  to  be  brought  into  jeopardy  of  his  life 
twice  for  the  same  offence.     A  great  deal  of  learifiing 
is  to  be  found  upon  the  subject  in  Q  Hawk.  P.  C. 
c.  35.,  and  Starkie  on  Criminal  Pleading,  p.  316.  and 
many  other  books.   Upon  the  result  of  all  the  autho- 
rities, the  question  is,  whether  the  prisoner  could 
have  been  convicted  on  the  former  indictment,  for  if 
he  could,  he  must  be  acquitted  on  the  second  ;  and 
the  law  is  very  correctly  stated  to  the  jury  by  Mr* 
Justice  Burrough  in  the  case  of  The  King  v.  Sheen, 
2  Car.  and  Payne,  634. :  that "  whether  at  the  former 
trial  the  proper  evidence  was  adduced  before  the 
jury  or  not  is  immaterial  ;  for  if  by  any  possible  evi- 
dence  that  could  have  been  produced  he  could  have 
been  convicted  on  that  indictment,  he  is  now  entitled 
to  be  acquitted."     It  is  argued  for  the  prosecution, 
that  an  acquittal  of  a  joint  felony  is  not  a  bar  to  an 
indictment  for  a  several  felony.    However  that  might 
be  if  it  clearly  appeared  upon  the  record  that  several 
felonies  had  been  committed,  in  some  of  which  the 
prisoner  Dann  had  been    jointly   and  in   another 
separately  concerned,  it  does  not  appear  that  the 
present  indictment  is  confined  to  an  offence  com- 
mitted by  the  prisoner  separately ;  nor  is  it  so.   Upon 
it  he  is  liable  to  be  convicted  of  an  offence  committed 
separately  or  jointly  with  any  other  person,  and  con* 
sequently  with  Whitehead. 
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The  plea  alleges  that  the  charge  in  the  former      1835. 
indictment  against  Whitehead  and  the  prisoner  and      ^^'^ 
the  other  three,  is  the  same  offence  as  that  charged        ^^^ 
in  the^r;;!^  indictment,  and  this  is  admitted  by  the 
demurrer. 

The  argument  that  the  prisoner  could  not  be  con- 
victed upon  the  former  indictment  is  not  true. 

The  result  of  that  indictment  shows  that  it  was 
not  necessary  to  convict  all  the  parties  charged  by 
that  indictment.  The  prisoner  might  have  been 
convicted  either  with  Whitehead  or  without  him ; 
nay  if  the  Judge  had  called  upon  the  prosecutor 
to  elect  against  whom  he  would  proceed  (whether  he 
did  so  or  not  the  learned  Judge  was  not  at  liberty 
to  consider,  as  nothing  respecting  it  appears  upon  re- 
cord),  and  he  had  elected  to  proceed  against  the 
prisoner,  he  might  have  been  convicted  alone,  which 
shows  he  has  been  in  jeopardy ;  and  if  the  plea  of 
autre  fois  acquit  is  not  a  bar,  he  may  now  be  con- 
victed of  the  very  offence  committed  jointly  with 
Whitehead^  and  of  which  Whitehead  has  been  con- 
victed. 

A  replication,  that  the  charges  were  not  the  same, 
might  possibly  upon  evidence  have  placed  the  case 
in  a  very  different  point  of  view.     As  the  record  now  , 

stands,  the  learned  Judge  is  bound  to  adjudge  the  . 
plea  to  be  good,  and  that  the  prisoner  be  discharged. 
The  learned  Judge  has  had  less  hesitation  in  coming 
to  this  decision,  inasmuch  as  if  the  plea  were  overruled, 
and  the  prisoner,  on  pleading  over  to  the  felony,  were 
found  guilty,  he  is  of  opinion,  as  at  present  advised,  no 
judgment  could  be  given  upon  this  indictment,  which 
is  stated  to  have  be^n  found  upon  the  oath  or  affirm- 
ation of  ^.  jB.,  &c.,  then  and  there  sworn  or  charged 
as  jurors,  &c.,  without  saying  who  were  sworn  and 
who  affirn^d,  and  without  showing  that  the  latter 
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1885.      were  entitled  to  serve  as  grand  jurors   upon  their 
affirmation  only,  (a) 

. t 

(a)  There  was  a  similar  proceeding  against  the  three  other  ac- 
quitted Defendants,  Mary  Harvey^  Jonathan  Cork,  and  John 
Clayton,  who  were  also  discharged. 


1835.  REX  V.  WILLIAM  TYLER  and  Another. 

On  an  indict-   This  was  an  Indictment  tried  before  Lord  Denman 

iT'li'Stt^'^"  ^-  •^•»  ^^  ^^^  Spring  assizes,  1835,  at  Chelmsford, 
threatening' to  against  WiUiam  Tyler  and  Samuel  Spooner,  for  that 
wl^h  is^ict  they,  on  the  23d  of  February^  at  London^  knowingly, 
Tf" ^^th*^ ^  wilfully,  and  feloniously,  did  send  to  Isaac  Belcher 
to  say  whether  a  writing,  without  name  or  signature,  directed  to  the 
H^olwted  U)°'  said  Isaac  Belcher ^  by  the  name  and  description  ot 
such  threat     «  Starve  Gut  Belcher,*^  threatening  to  kill  and  mur- 

der  him,  which  said  writing  is  as  follows,  viz. :  — 
**  Starve  Gut  Belcher,  if  you  don't  go  on  better  great 
will  be  the  consequence ;  what  do  you  think  you 
must  alter  an  (or)  must  be  set  fire ;  this  came  from 
London :  i  say  your  nose  is  as  long  rod  gffg  sharp  as 
a  flint.    1835.     You  ought  to  pay  your  men." 

A  second  count  set  out  the  letter  as  threatening  to 
burn  and  destroy  his  houses,  outhouses,  bams,  stacks 
of  corn  and  grain,  hay  and  straw. 

The  learned  Lord  Chief  Justice  asked  the  jurjr 
in  the  terms  of  the  statute,  whether  this  was  a  letter 
threatening  to  put  Isaac  Belcher  to  death,  or  to  bum 
and  destroy  his  houses,  outhouses,  bams,  stacks  of 
com  and  grain,  hay  and  straw  ? 

The  jury  negatived  the  threat  to  put  him  to  death, 
but  found  that  the  letter  threatened  to  fire  his  houses, 
outhouses,  barns,  stacks  of  corn  andgrain,  hs^  and  straw. 
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The   learned  Judge    had  some    doubts  whether       1835. 
this  question  ought  to  have  been  left  to  the  jury,  and 
whether  the  letter  can  be,  in  point  of  law,  a  threaten* 
ing  letter  to  the  effect  found. 

In  Easter  term  1835,  the  case  was  considered  by 
Lord    Denman    C.    J.,   Tindal   C.  J.,    Park  J., 

LiTTLEDALE  J.,   GaSELEE  J.,  BOSANQUET  J.,  AlDER- 

soN  B.,  Williams  J.,  Coleridge  J.,  and  they  held 
the  conviction  good  after  verdict. 


REX  V.  ALEKSANDER  SZUDURSKIE,  alias         1835. 

COUNN  ALEXANDER. 


The  prisoner  was  tried  before  Mr.  Justice  Gaselee,  indictment  for 
at  the  Spring  assizes,  1835,  for  the  county  of  Kent ;  fo^tuiof 
for  that  he,  on  the  20th  day  oi  August  1834,  at  East  ouf  ^Hmois 
Wickham,  feloniously  did  utter,-  dispose  of,  and  put  de  date  par 
off  a  forged  bill  of  exchange,  viz. :  —  d^dia^r 

&  I'ordre  de 
^^      ^  __  nous-mtoe  la 

"  No.  681 1 .     *  §  *     Due  7th  December.      somme  de  500 
«  St.  Petersburg,  le  4  Aout  1834.    B.  P.  ^^500  Sd^tiS^ffi 
Stg.  —  A  quatre  mois  de  date  par  cette  lettre  de  "at four 

1  \t,      ij  Ai  '1.         months  date 

cnange  a  1  orar<e  de  nous-memes  la  somme  de  cmq  by  this  wii  of 

cent  livres  sterling,  value  en  moi  m^me,  que  pas-  S^oH^'of 

serez  suivant  Pavi  de  oursdves^the 


«  No.  7800.  "  Streigkt  and  Co. 


sum  of  five 
hundred 

^Oy^  pounds  ster- 

--.  *  ling  5"  held 

**  Messrs.  Brown,  Dan,  Hamming,  Dublin.  good. 

Payable,  Londres.*' 

And  which  in  English  is  as  follows  : 

"No.  6811.     *§'    T>\x^  1th  December. 
"  St.  Petersburgh,  the  4th  August  1834.    Good  for 
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1835.      ^500  sterling.  —  At  four  months  date  by  this  bill  of 
^"--v-*>  ^    exchange  to  the  order  of  ourselves  the  sum  of  five 
*"ci»e!"*  hundred  poitnds  sterling,   value  in   myself,  which 
you  will  pass  according  to  the  advice  of 
«  No.  7800.  "  StiegUtz  and  Co. 

497. 
**  Messrs.  Brown^  Dan,  Hammings  Dublin. 
Payable,  London" 

Across  which  said  bill  of  exchange  were  and  are 
the  following  words : 
**  Accepted  for  Jive  hundred  pounds  sterling.    Payable 

at  Messrs.  Ransom  (§•  Co.^s,  bankers,  London. — 

Brown,  Dan,  Hamming** 
well  knowing  the  same  to  be  forged,  with  intent  to 
defraud  George  Finch,  against  the  statute. 

Second  count,  —  having  in  possession  said  bill  of 
exchange  with  forged  indorsement  thereon,  viz. 
"  StiegUtz  and  Co.,**  feloniously  did  ojSer,  &c.  said 
forged  indorsement,  well  knowing,  &c.,  with  intent 
to  defraud  George  Finch. 

Third  and  fourth  counts,  —  with  intent  to  defraud 
John  Squire  and  others.  Four  other  counts,  omitting 
to  set  forth  the  instrument.  The  facts  of  the  case 
were  fully  proved,  but  on  the  reading  the  bill,  which 
exactly  agreed  with  the  statement  of  it  in  the  first 
count,  it  was  objected  that  it  was  not  a  bill  of  ex- 
change, for  that  it  contained  no  order  to  pay,  and 
that  the  word  Uvres  did  not  mean  pounds. 

The  learned  Judge  thought,  however,  upon  the 
whole  of  the  instrument  taken  together,  it  was  a  bill 
of  exchange,  but  agreed  to  reserve  the  question. 
And  ,the  prisoner  was  thereupon  found  guilty,  but 
judgment  was  respited '  until  the  opinion  of  the 
Judges  could  be  taken. 

The  case  was  considered  in  Easter  term  1835,  by 
Lord  Denman  C.  J.,  Tindal  C.  J.,  Park  J.,  Lit- 
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TLEDALE   J.,    GaSELEE  X,   BOSANQUET  J.,  AlDERSON         183.5. 

B.,  Williams  J.,  Coleridge  J.,  and  they  held  the      ^-^v-^ 
conviction  good,  (a)  *  ^''^oi;^!"'" 


(a)  MiotfB  Case,  i  Leach,  175.;  ahd  2  East,  951. 


REX  V.  WILLIAM  WEBB  and  JOHN  MOYLE.      1835. 

» 
The  prisoners  were  tried  before  Mr.  Justice  Pat-  Itisnotiar- 
TESON,  at  the  Spring  assizes  for  Cornwall  1835,  and  ^nen  em- 

found  guilty.  •  Sl^'SrS 

The  indictment  charged  them  with  stealing  100 lbs.  fece,  and  paid 
weight  of  copper  ore,  the  property  of  Stephen  Davey  according  tT* 
and  others.     It  appeared  in  evidence  that  Stephen  the  quantity 

-t        ^  .  ^ .        produced,  to 

Dccoey  and  others  were  the  adventurers  m  a  mine  remove  from 

called  the  Consolidated  Mine.  Sh^^w^ 

The  prisoners  and  two  others  were  tributers  in  ore  produced 

1     .         .  1  t  mi  hy  them,  and 

their  mine,  but  not  adventurers.     The  prosecutors  add  it  to  their 
of  the  indictment  were  Cornish^  and  three  others,  J^TmcreMe*^ 
who  were  also  tributers  in  the  mine,  but  not  adven-  their  wages, 
turers.     It  appeared  that  tributers  (generally  in  com-  remuning  in 
panics  of  four)  take  from  the  adventurers  a  certain  ^^jf^*"^^ 
number  of  yards  in  the  mine,  called  a  pitch,  from 
which  they  dig  out  ore,  and  throw  into  a  heap  or  pile 
in  some  level,  whence  they  convey  it  along  the  level 
to  a  shaft,  and  so  up  to  the  surface.      There  it  is 
taken  by  the  adventurers,  and  the  tributers  do  not 
interfere  further. 

The  tributers  are  paid  according  to  their  agreement, 
so  much  in  the  pound  on  the  selling  price  of  the 
ore ;  where  it  is  very  good,  they  receive  a  smaller 
sum  than  where  it  is  inferior,  because  the  same  qAan- 
tity  of  labour  (which  is  what  they  contribute)  pro- 
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1835.      duces  a  more  valuable  commodity  in  the  one 'case 

^-^v^Y      than  the  other.      The .  prosecutors*  pitch  contained 

cl^*      better   ore  than  the  prisoners*.      The  prosecutors 

received  2s.  4fd.  in  the  pound  from  the  adventurers ; 

the  prisoners  5s.  6d. 

It  was  proved  satisfactorily  that  the  prisoners  had 
taken  a  large  quantity  of  ore  from  the  prosecutors' 
pile  and  added  it  to  their  own. 

Hakombf  for  the  prisoners,  contended,  1st,  That 
the  property  was  not  correctly  laid ;  for  that  whether 
the  ore  belonged  partly  to  the  adventurers  and  partly 
to  the  tributers  (as  the  captain  of  the  mine  had  stated 
in  his  evidence),  or  to  the  adventurers  only,  yet  they 
were  not  partners,  or  a  joint  stock  company,  or  joint 
tenants,  or  tenants  in  common,  within  the  stat  7  G.^ 

C.  \j^.    S.  L^. 

The  learned  Judge  thought  there  was  nothing  in 
this  objection ;  but  as  he  reserved  the  second  point, 
he  mentioned  this  also. — 2dly,  That  by  taking  ore 
out  of  one  pile  and  putting  it  in  another,  the  prisoners 
did  not  steal  from  the  adventurers,  for  both  piles  re- 
main in  the  possession  of  the  adventurers,  if  the 
tributers  be  but  servants ;  and  if  the  tributers  be  te- 
nants in  common,  still,  as  both  piles  were  intended 
to  come,  and  ultimately  would  come,  into  the  hands 
of  the  adventurers,  there  could  be  no  stealing  from 
them. 

Rogers^  for  the  prosecutors,  answered,  that  the 
adventurers  were  cheated,  for  they  would  have  to 
pay  5s.  6d.  in  the  pound  on  the  ore  removed  to  the 
prisoners'  pile,  whereas  if  it  had  remained  in  the 
prosecutors*  pile  they  would  pay  only  2s.  4fd.  in  the 
pound ;  and,  besides  that,  the  unauthorised  removal 
of  the  ore  from  the  prosecutors*  pile  by  the  prisoners, 
with  a  fraudulent  intention  to  appropriate  it  to  their 
own  benefit,  constituted  a  larceny  the  moment  it  was 
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removed,  which  could  not  bei  cured  by  returning  it      1835. 
in  any  way  to  the  adventurers.  ^— v-^ 

The  learned  Judge  was  of  opinion  that  the  pro-       ^™'' 
perty  was  correctly  laid,  and  a  larceny  proved  j  but 
reserved  the  latter  point,  and  requested  the  opinion 
of  THE  Judges  on  both  points. 

In  Eas^  term,  1835,  this  case  was  considered  by 
Lord  Denman  C.  J.,  Tindal  C.  J.,  Park  J.,  Lit- 
tledale  J.,  Gaselee  J.,  Bosanquet  J.,  Alderson  B., 
Williams  J.,  Patteson  J.,  and  they  held  the  con- 
viction  wrong  j  Patteson  J.  dissentiente. 


REX  V.  FRANCIS  METCALF.  1835. 

This  was  an  indictment  for  stealing  a  cheque,  tried  Prisoner, occa- 
before  Mr.  Justice  Patteson,  at  the  Central  Crimi^  pioyS^wT 
nal  Court  in  Jtdy  \SS5.  clerk  to  pro- 

¥  J    •  -J  a^i_   ^    xT_  •  secutors, hav- 

It  appeared  in   evidence  that  the  prisoner  was  ingrecmed 
employed  occasionally  as  clerk  to  the  prosecutors,  ^'jj'™^^™* 
Brooks  and  Co. ;  that  he  came  two  or  three  times  a  their  bankers, 
week  to  keep  their  books,  for  which  they  paid  him  :  creditor,^for 
when  not  with  them  he  endeavoured  to  do  business  ^®  ?"!!»««  o^ 

ffiTing  it  to 

for  himself.     On  the  3d  September^  one  of  the  pro-  the  creditor, 
secutors,  Charles  John  Brooks^  delivered  to  the  pri-  i?*^£J^^ 
soner,  who  was  then  employed  by  him  as  clerk,  a  u»e :  Held 
cheque  drawn  by  the  firm  on  their  bankers.  Sir  Claude  ih^ue.^ 
Scott  and  Co.,  payable  to  Messrs.  Caldecott  or  bearer, 
who  were  creditors  o^ Brooks  and  Co.,  and  desired  the 
prisoner  to  deliver  it  to  Messrs.  Caldecott.     Prisoner 
did  not  deliver  it;  but  on  the  same  day  cash  was 
paid  for  it  by  Messrs.  Scott  at  their  counter  to  some 
stranger,  and  afterwards  the  prisoner  admitted  that  he 
had  appropriated  the  cheque  to  his  own  use.     The 


434 


CROWN  CASES  RESERVED. 


1835. 

Metcalf's 
Gate. 


prisoner  was  found  guilty;  but  the  learned  Judge 
reserved  for  the  opinion  of  the  Judges  a  question,  viz. 
whether  the  cheque  in  the  hands  of  drawers  was 
of  any  value,  and  could  be  the  subject  of  larceny. 
The  learned  Judge  was  induced  to  do  this  from  the 
report  of  Rex  v.  Walsh^  in  Russell  &  Ryan's  Cases, 
215.,  in  which  it  is  said  that  the  Judges  so  held 
(Same  case,  2.  Leach,  1054.  4.  Taunt,  258.) 

This  case  was  considered  at  a  meeting  of  the 
Judges,  in  Easter  term,  1835,  by  Lord  Denman  C.  J., 
Tindal  C.  J.,  Park  J.,  Littledale  J.,  Gaselee  J., 

BOSANQUET  J.,    AlDERSON    B.,    WiLLIAMS    J.,  CoLB- 

RiDGE  J.,  and  they  affirmed  the  conviction ;  Little- 
dale  J.  dubitante. 


1835. 


REX  V.  JOHN  JENSON. 


Indictment 

r'nst  the 
k  of  a 
Bftvings'  bank 
for  embezsle- 
ment:  Held, 
he  was  pro- 
perly described 
as  clerk  to  the 
trustees, 
though  elected 
by  the 
managers* 


The  prisoner  was  indicted  before  Lord  Chief  Justice 
Tindal,  at  the  last  Northampton  Spring  assizes,  l9S$f 
for  embezzlement,  under  7  &  8  Geo.  4.  c.  29.  s.  47. 
The  first  count  of  the  indictment  stated  that  the 
prisoner  was  clerk  to  George  John  Earl  SpenccTf 
Spencer  Joshua  Aboyne  Marqtus  of  Northampton^ 
John  Charles  Spencer  commonly  called  Viscount 
Althorpt  W.  R.  Cartwright^  J.  R.  Thornton^  J.  H. 
Thursby^  Esq. ;  and  that  he  did,  by  virtue  of  his  em- 
ployment as  such  clerk,  receive  and  take  into  his 
possession  the  sum  of  SO/,  in  money  for  and  on  ac- 
count of  the  said  Earl  Spencer^  &c. ;  and  that  on  the 
same  day  he  received  20/.  further  j  and  that  he  frau- 
dulently and  feloniously  embezzled  the  sa^e,  against 
the  form  of  the  statute,  &c.  The  Sd  and  4th  counts 
were  like  the  1st  and  2d»  except  in  stating  the  em- 
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• 

ployers  to  be  George  John  Earl  Spencer  and  others.      1835. 
There  were  counts  also  stating  the  embezzlement    '^^^/^^^ 
to  have  been  made  of  bank  notes  instead  of  money.        '^  Caw!  * 

To  this  indictment  the  prisoner  pleaded  not  guilty, 
and  on  the  trjal  at  the  last  assizes  for  the  county  of 
Northampton^  the  following  facts  appeared  in  evi- 
dence. 

The  prisoner  at  the  time  of  the  offence  committed, 
was  the  clerk  of  the  Northamptonshire  Bank  for 
savings,  which  was  founded  in'the  year  1821,  and  the 
six  persons  named  in  the  first  count,  were  at  the  time 
of  such  offence  the  tmstees  of  that  institution. 

Amongst  the  regulations  of  the  institution,  a  print- 
ed copy  whereof  was  inserted  in  the  book  delivered 
to  each  depositor,  and  in  which  his  deposits  were 
entered  as  made  fix)m  time  to  time,  there  were  the 
following  two,  viz, — 

^*  1st,  Management.  The  institution  shall  be  con- 
ducted by  managers,  a  treasurer,  and  a  clerk.  The 
managers  shall  include  patrons,  presidents,  and  trus- 
tees, and  new  managers  shall  be  elected  from  time  to 
time  by  ballot'* 

"  5th,  Mode  of  conducting  business.  The  clerk, 
with  one  of  the  managers,  shall  attend  at  Northamp- 
ton^  for  the  purpose  of  receiving  deposits  and  con- 
ducting  the  business  of  the  institution.  Notice  shall 
be  given,  from  time  to  time,  of  the  days,  hours,  and 
places  of  attendance.  In  case  the  manager  of  the 
day  is  unavoidably  prevented  from  attending,  and 
unable  to  find  a  substitute,  the  clerk  may  act  for 
faim,  upon  the  said  manager's  responsibility  to  the 
institution/' 

It  appeared  that  there  were,  at  the  time  of  the 
offence,  about  200  managers,  principally  magistrates 
or  other  gentlemen  of  the  county,  who  had  been 
from  time  to  time  appointed  by  ballot  over  and  above 

VOL.  I.  G    G 
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1885.  the  trustees,  patrons,  and  presidents,  wliowere  ma- 
'^^■V^^  nagers  ex  qfficio.  A  list  of  these  managers  was  also 
Case!*      printed  in  each  depositor's  book/ 

The  clerk  was  elected  every  year  by  ballot,  at  a 
meeting  of  the  managers ;  at  which  meeting,  if  no 
trustees  attended,  the  appointment  by  the  other  ma- 
nagers would  be  good ;  or  if  no  managers  attended, 
the  appointment  by  the  trustees  would  be  equally 
good. 

In  order  to  prevent  any  mistake  or  fraud,  the 
course  of  proceeding  observed  on  the  receipt  of  de- 
posits, is  the  following : — 

The  deposits  are  received  on  every  Saturday^ 
from  twelve  till  half-past  two,  on  which  occasion  the 
clerk  and  one  of  the  managers,  in  rotation,  attend. 
When  the  depositor  comes  in,  he  brings  his  book, 
and  delivers  it  to  the  clerk,  stating  at  the  time  the 
sum  he  is  desirous  to  deposit  This  sum  the  clerk 
writes  down  in  words  at  length  in  the  depositor's 
book,  and  also  in  figures  in  the  opposite  columns,  at 
the  same  time  making  an  entry  of  the  depositoi^s 
number  and  the  sum  deposited  in  his,  the  clerk's, 
cashbook. 

He  then  takes  the  depositor's  book  to  the  manager 
of  the  day,  who  enters  the  depositor's  number  and 
the  sum  deposited  in  his,  the  manager's  cashbook,  and 
signing  his  initials  against  the  sum  in  the  depositoi^s 
book,  which  is  the  receipt  for  the  money,  delivers  it 
back  to  the  clerk,  who  takes  the  money  and  returns 
the  book  to  the  depositor. 

At  half-past  two  the  manager  and  the  clerk  cast 
up  their  respective  cash  books,  and  upon  finding  them 
to  agree  in  amount,  the  money  received  is  also  cast 
up,  and  the  treasurer,  who  is  a  banker  in  the  town, 
calls  for  the  money  and  carries  it  away. 

On  Saturday  J  the  15th  o(  February^  1834,  one  John 
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Russell   called    at   the   bank  between  twelve   and        1835. 
half.past,  bringing  with  him  his  own  book  and  that     '^-^•v"^^ 
of  a  friend,  and  desiring  to  deposit  SO/,  for  himself,       ^Case/ 
and  20/.  for  his  friend. 

The  manager  of  the  day  was  absent  at  the  moment 
of  RusselV^  entering  the  bank,  and  the  prisoner,  in 
the  absence  of  such  manager  made  the  proper  entries 
in  the  two  depositors'  books,  and  put  his  own  initials 
against  the  respective  sums  entered  therein ;  but  he 
made  no  entry  either  in  his  own  cashbook  or  that  of 
the  manager,  por  did  he  bring  it  forward  in  any  ledger 
to  the  credit  of  the  trustees,  but  appropriated  the  50/. 
to  his  own  use. 

Upon  this  state  of  facts  it  was  objected  by  the  pri- 
soner's  counsel,  that  the  indictment  was  not  supported 
by  the  evidence. 

First,  because  the  prisoner  was  not  the  clerk  of 
the  trustees,  but  of  the  managers  of  the  institution. 

Secondly,  that  if  under  the  third  and  fourth  counts 
it  should  be  held  that  the  word  "  others**  might  in- 
clude the  managers,  whoever  they  might  be,  yet  that 
the  money  could  not  be  received  to  the  use  of  the 
managers  but  of  the  trustees,  in  whom  alone  it.is 
declared  to  be  vested  by  9  G.  4.  c.  92.  s.  8. 

And,  lastly,  that  the  clerk  had  no  authority  to  re- 
ceive the  money  in  his  character  and  capacity  of 
clerk,  for  that  by  the  regulations  he  and  a  manager 
must  receive  it  together. 

The  learned  Judge  thought  it  better  to  reserve 
these  points  for  the  consideration  of  the  Judges,  be- 
fore any  sentence  was  passed. 

This  case  was  finally  considered  in  Easter  term,  1 835, 
by  all  the  Judges,  (except  Bosanquet  J.,  Gurne  y  B., 
Williams  J.),  and  they  were  unanimously  of  opinion 
that  the  prisoner  was  properly  described  as  clerk  to 
the  trustees,  and  that  the  conviction  was  good. 

G  G  2 
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1835.  REX  V.  DONNELLY  and  MURRAY. 

Indictment  for  The  prisoners  were  tried  before  Mr.  Baron  Bolland, 
o^rfo^rcKef  at  the  Carnarvon  Spring  assizes  1835,  charged  with 
to  a  discharged  forffinff  and  Uttering  a  warrant  and  order  for  the  pay- 

pn8oner,under  n  j  »     n  %  i 

5G.4,c.s5,,  ment  or  money,  and  a  certain  forged  route  thereunto 
&nlw"ir/  annexed.     The  prisoners  pleaded  guilty  to  the  count 

grammatical       for  uttering, 
and  at  vari* 

ance  from  It  was  as  follows : — •*  And  the  j urors  aforesaid,  upon 

bSld.*^^'  ^^^  th^^**  ^^'h  aforesaid,  do  further  present  that  the  said 

William  Donnelly  and  Tliomas  Murray  aforesaid,  to 
wit,  on  the  day  and  year  aforesaid,  at  the  parish  afore- 
said, in  the  county  aforesaid,  feloniously  did  offer, 
utter,  dispose  of,  and  put  ofi^  a  certain  other  foiled 
warrant  and  order  for  the  payment  of  money,  and  a 
certain  forged  route  thereunto  annexed,  which  said 
forged  warrant  and  order  for  the  payment  of  money 
is  as  follows,  that  is  to  say,  — 

*  Schedule  B. 

*  Certificate  of  discharged  prisoners  from  the  county 
gaol  at  Lancaster^  in  the  county  of  Lancaster ^  to  the 
city  of  Dublin. 

•  Whereas,  by  an  act  of  parliament  passed  in  the  fifth 
year  of  the  reign  of  his  Majesty  King  George  the 
Fourth,  c.  85.,  any  prisoner  discharged  from  prison 
may,  upon  application  to  the  visiting  magistrates  of 
any  prison,  become  entitled  to  a  certain  allowance 
from  the  overseers  of  any  parish  through  which  they 
may  pass  on  the  way  to  their  settlement,  under  the 
authority  of  a  certificate. 

<  And  be  it  further  enacted,  that  on  the  producing 
of  the  certificate  to  any  overseer  of  any  parish  through 
which  they  may  pass,  they  are  hereby  required  to 
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advance  to  the  discharged  prisoners  such  relief  as 
required  by  the  aforesaid  act. 

*  And  whereas,  the  bearers  hereof  have  been  con- 
fined in  the  above  mentioned  prison  for  the  space  of 
fourteen  days  as  vagrants,  therefore  is  deemed  by' 
us,  two  of  his  Majesty's  justices  of  the  peace  in  and 
for  the  said  county,  to  be  fit  objects  to  receive  the 
regulated  allowance  under  the  said  act. 

*  Take  notice  each  overseer  to  take  a  receipt  from 
the  discharged  prisoners,  signed  with  their  name  or 
mark,  and  they  are  to  be  paid  by  the  treasurer  of  the 
county  in  which  they  serve  the  office  of  overseer. 

*  Form  of  the  Receipt. 
"  Received  this  day  of  1835,  from  the  over- 

seer  of  the  parish  of  the  sum  of  shillings 

and         pence,  being  discharged  prisoners  under  the 
5  G.  4.  c.  85. 

*  This  is  to  certify  the  same,  and  to  require  the 
overseers  of  places  mentioned  in  the  route  to  issue  to 
the  discharged  prisoners  the  allowance  specified  in 
the  said  route.     Given  under  our  hands  and  seals 

the  I6th  day  o£  January  1835. 

•  John  Harrison^ 

•  William  Power. 
<This  certificate  to  continue  in  force  for  the  space 

of  fifteen  days  from  the  date  hereof. 

*  DESCRIPTIONS. 


1835. 


DoNNELLV'g 

Case. 


Names. 

Ages. 

Heights. 

Complexions. 

Jhress. 

Wm.  Donnelly. 

23 

7. 1. 
5  6 

fresh 

Velvet  coat,  speckled 
vesty  green  trowsers, 
boots,  hat. 

Thomas  Murray 

25 

5  6^ 

light 

Jacket,  speckled  vesta, 
fustian  trowsers^ 

\ 

bootSy  hat. 

GO   S 


Donnelly's 
Case. 
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"  And  which  said  forged  route  thereunto  annexed 
as  aforesaid,  is  also  as  follows,  that  is  to  say, — 

'SCHEDULE  B. 
Route. 


A 

B 

C 

D 

£ 

Names  of  places, 
through     which 
they  are  to  travel 

Rate  per. 
MUe. 

Distance 

of 
Places. 

Sum  paid 

by  each 

Overseer. 

Signature  of  each 
Overseer. 

Lancaster  to 
Preston. 

Warrington 

Chester 

Holywell 

St.  George 

Aber. 

Holyhead  to 
Dublin. 

Three  halfpence 
per  mile  each. 

Miles. 
21 

32 

19 

17 

15' 

22 

s.    d. 
5     3 

8     0 

4  9 
4*     3 
3     9 

5  6 

William  Derby. 

John  Smith. 
Robert  Dixon. 
JohnWillington 
Thos.  Williams. 

John  Parry. 

with  intent  then  and  there  to  defraud  the  said  Owen 
Morris f  overseer  of  the  poor  of  the  said  parish  afore- 
said, they'  the  said  William  Donnelly  and  Thomas 
Murray^  at  the  time  they  so  offered,  uttered,  dis- 
posed of,  and  put  off  the  said  last-mentioned  forged 
warrant  and  order  for  the  payment  of  money,  tlien 
and  there  well  knowing  the  same  to  be  forged,  against 
the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lord  the  King, 
his  crown  and  dignity." 

The  learned  Judge  postponed  the  judgment,  that 
the  opinion  of  the  Judges  might  be  taken,  it  ap- 
pearing to  him  that  the  indictment  could  not  be  sup- 
ported. 

At  a  meeting  in  Easter  term,  1835,  of  all  the 
Judges,  (except  Vaughan  J.,  Bosanquet  J.,  Wil- 
liams J.,  GuRNEY  B.)  This  case  was  considered, 
and  the  conviction  was  held  bad. 


CROWN  CASES  RESERVED.  441 


./ 


REX  V.  JOHN  MOUNTFORD.  18S5. 

The   prisoner  was  convicted   before  Mr.  Justice  Sending  a  dn 
Williams,   at   the    Summer  assizes  1835,  for  the  JS^SSeSS 
county  of  Stafford^  upon  an  indictment  which  charged  p«m,  to  pro- 

1  .  secutor,so 

nun,  contrived  that 

1st,  With  maliciously,  &c.  attempting  to  discharge  ff**!!i?*'°'^fi 
certain  loaded  arms,  to  wit,  a  tin  box  loaded  with  to  the  powder 
gunpowder  and  peas  at  prosecutor,  with  intent  to  boi^^not    * 
murder,  &c.  ^tCTaptmg  to 

.    2dly,  The  like,  omitting  the  description  of  the  arms,  tab  loaded  ' 
Sdly,  With  sending  a  tin  box  loaded  with  qombus-  ^^*^^i^ 
tibles,  &c.,  with  intent  that  it  should  be  received  and  <•  n- 
opened  by  prosecutor,  thereby  attempting,  &c. 

The  facts  were  shortly  these :  the  prisoner  sent  by 
an  ordinary  conveyance  a  package,  neatly  folded  up  in 
paper,  probably  to  excite  curiosity,  directed  to  the 
prosecutor,  at  his  residence  in  Birmingham^  and 
which  was  duly  received  by  him  on  the  same  day ; 
this  package  was  described  by  the  witnesses  as  of 
the  shape  and  size  of  a  cigar  box,  and  was  in  reality 
the  tin  box  in  question,  containing  about  3lbs.  of  gun- 
powder, and  of  strong  and  neat  workmanship,  with 
a  lid  to  put  On  and  pull  off.  The  whole  weight  of  the 
contents  was  S^lbs.,  and  one  part  of  them,  viz.  the 
peas,  were  judged  by  the  witnesses  to  be  about  a 
quarter  of  a  pound,  leaving  the  weight  of  the  gun- 
powder what  has  been  mentioned.  The  object  of  the 
prisoner  was,  that  the  prosecutor  should  set  fire  to 
the  powder  by  the  act  of  opening  the  box  ;  and  this 
was  to  be  effected  by  *'  a  fulminating  match,"  as  it 
was  termed  by  a  man  of  skill,  a  maker  of  fireworks 

G  G   4 
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1835.      of  many  years*  practice.     The  box  was  produced  be- 
^^-•^V^^^   fore  the  learned  Judges. 
Caw»  This  match  was  made  of  very  strongpaper,  strength- 

ened in  this  instance  by  lining  of  tape,  and  contain- 
ing  in  its  folds  detonating  powder,  on  each  side  of 
which  was  placed  powdered  flint  glass  or  otlier  hard 
substance,  and  the  match  was  so  contrived,  that  by  pull- 
ing at  each  end  the  flint,  &c.  would  be  drawn  into 
contact  with  the  detonating  powder,  and  occasion 
instant  explosion. 

The  matches  (for  in  this  case  there  were  two,  for 
greater  certainty,)  were  introduced  into  the  inside  of  the 
box  by  means  of  a  tube  at  the  bottom  of  the  box,  which 
reached  into  the  inside  of  it  two  or  three  inches.  There 
was  a  corresponding  tube  fastened  to  the  lid,  which  fitted 
over  that  at  the  bottom,  and  was  of  course  moveable 
on  or  off  with  the  lid  of  the  box  itself.  These  mat- 
ches which  were  thus  inserted  into  the  inside  of  the 
box,  and  consequently  amongst  the  powder,  were  fas- 
tened to  the  bottom  of  the  box  by  one  end,  and  to 
the  tube  attached  to  the  top  by  the  other.  When 
this  was  done,  and  the  contents  put  into  the  box,  the 
hole  at  the  bottom,  viz.,  the  orifice  of  the  bottom 
tube,  was  covered  over,  and  the  contrivance  was 
complete.  The  explosion  was  avoided  contrary  to 
all  probability,  (the  witness  above  mentioned  said 
it  was  a  thousand  to  one  against  the  escape  of  the 
prosecutor),  by  the  lid  fitting  too  tight,  or  being 
tightened  by  the  package,  which  prevented  the  pro- 
secutor from  pulling  off  the  lid  straight  as  he  in- 
tended, and  tried  to  do  so,  and  caused  him  to  open  it 
by  a  zig-zag  motion,  which  instead  of  stretching  the 
matches,  broke  them  off.  Considering  the  quantity 
of  powder,  its  confinement,  and  the  necessary  posi- 
tion of  the  person  opening  the  box,  the  certainty  of 


CROWN  CASES  RESERVED.  443 

death,  (in  the  language  of  the  same  witness,^  was      1835. 
complete  in  the  event  of  explosion.  v^^-v-^/ 

The  jury,  upon  evidence  which  left  no  room  for  ^^^^^j^^^ 
doubt,  found  the  prisoner  guilty,  and  also  found, 

1st,  That  the  prisoner  sent  the  tin  box  in  the  same 
state  in  which  it  was  when  opened  by  the  prosecutor. 

2dly,  (Upon  the  suggestion,  and  at  the  request  of 
the  prosecutor's  counsel,)  that  gunpowder  had  been  put 
into  the  tube,  in  which  the  matches  were  to  explode. 

Sdly,  That  the  machine  was  calculated,  by  being 
opened  by  the  prosecutor,  to  kill  him. 

The  points  reserved  for  the  opinion  of  the  Judges, 

were. 

1st,  Whether  the  thing  in  question  came  within 

the  description  of  loaded  arms. 

2dly,  Whether,  as  the  explosion  was  intended  to 
have  been,  and  must  have  been  effected  (if  at  all)  by 
the  agency  of  another,  the  indictment  properly  de- 
scribes tlie  attempt  to  discharge  to  ^  hay^  been  by 
the  act  of  the  prisoner  himself. 

This  case  was  argued  in  Michaelmas  term  1835, 
before  all  the  Judges,  except  Lord  Denman  C.  J., 
Vaughan  J.,  BosANQUET  J.,  BoLLAND  B.,  and  Lit- 

TLEDALE  J. 

Godson  for  the  prisoner. 

The  box  used  in  this  case  cannot  be  considered 
loaded  arms,  nor  can  the  prisoner  be  said  to  have 
discharged  loaded  ,arms  at  the  prosecutor. 

It  is  important  in  the  first  place  to  attend  to  the 
words  of  the  act  9  G.  4.  c.  31.  ^.11.,  which  are,  "That  if 
any  person  unlawfully  and  maliciously  shall  administer, 
or  attempt  to  administer  tQ  any^  person,  or  shall  cause 
to  be  taken  by  any  person  any  poison,  or  other  de- 
structive thing ;  or  shall  unlavirfidly  and  maliciously 
attempt  to  drown,  suffocate,  or  strangle  any  person ; 
or  shall  unlawfully  and  maliciously  shoot  at  any  per- 
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1835.      son ;  or  shall  by  drawing  a  trigger,  or  in  any  other 
^■^'V^^    manner  attempt  to  discharge  any  kind  of  loaded  arms, 
c^ge^        at  any  person,"  &c. 

In  the  cases  of  poisoning,  the  words  used  are,  '^  cause 
to  be  taken  or  used,"  in  the  part  of  the  section  appli- 
cable to  this  question  those  words  are  omitted,  and  the 
terms  used  are  "  attempt  to  discharge  at."     The  pri- 
soner must,  to  be  included  within  the  act,  be  made  out 
to  be  an  immediate  agent  in  the  attempt  to  discharge, 
and  he  must  himself  in  so  doing,  give  a  direction 
at  the  person  intended.    It  is  impossible  to  predicate 
either  of  these  propositions  in  this  case.   The  sending 
the  parcel  away  and  parting  with  the  possession  alto- 
gether, is  the  last  act  of  the  prisoner ;  that  cannot  be 
an  attempt  to  discharge  at.     The  discharge  intended 
was  by  an  act  not  of  the  prisoner  but  of  the  prosecu- 
tor, namely,  the  opening  the  box.     Nor   was  the 
instrument  put  in  such  train  that  the  discharge  must 
be  the  necessary  consequence  ;  the  result  shows  that 
was  not  the  case.     If  the  prisoner  had  made  the  pro- 
secutor do  that  which  would  inevitably  produce  the 
discharge,  it  might  be  different.     Rea:  v.  Coates^  6  C. 
&  P.  394. ;  Rea:  v.  Carr,  Russ.  &  Ry.,  C.  C.  R.  377. ; 
Rexw.HarriSf  5  C.  &  P.  159.,  maybe  referred  toas  cases 
in  point.     The  word  discharge  implies  an  action ;  and 
the  person  discharging  must  be  doing  something  to  the 
thing  discharged,  and  drawing  a  trigger  is  put  as  an 
example.     The  agent  must  at  the  time  be  giving  it  a 
direction,  or  somehow  contributing  to  its  taking  effect 
Rea:  v.  Cadman^  suprd^  114.,  shows  administering  to  be 
necessary,  because  no  words,  "  cause  to  be  adminis:* 
tered,"  are  used.    Rea:  v.  Kitchen^  R.  &  R.  95.  shows 
that  such  a  direction  must  be  given  by  the  act  of  pri- 
soner, of  which  injury  to  the  object  is  the  necessary 
result.     How  can  the  box  in  question  be  possibly  said 
to  be  any  kind  of  loaded  arms  ?     The  definition  of 
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arms  given  by  Johnson  is  a  weapon  of  offence.     The      1835. 
term  in  the  statute  must  be  taken  to  apply  to  known    v^^v*^^ 
instruments  of  offence  j  certainly  this  could  never  be       (^^*^  * 
so  used.    A  weapon  must  be  capable  of  being  so  di- 
rected and  used  as  to  injure  the  object  of  attack,  not 
the  person  using  it  as  in  this  case. 

TVJiateley  for  the  prosecution. 

The  instrument  in  question  comes  under  the  de- 
scription of  **  any  kind  of  loaded  arms,"  as  used  in 
the  act  of  9  G.  4.  c.  31. 

That  act  was  intended  to  be  more  comprehensive 
than  the  43  G.  3.  c.  58.,  where  the  words  are,  that 
if  "  any  person  shall  wilfully,  maliciously,  and  unlaw- 
fully present,  point,  or  level  any  kind  of  loaded  fire 
arms  at  any  of  his  Majesty's  subjects,  and  attempt,  by 
drawing  a  trigger,  or  in  any  other  manner,  to  discharge 
the  same  at  or  against  his  or  their  persons,"  &c. 

Here  the  terms  are  "  attempt  to  discharge  in  any 
manner,  &c.  any  loaded  arms ; "  thereby  embracing  a 
far  wider  range  of  instruments.  The  term  fire  arms 
is  explained  by  5S  G.  3.  c.  115.  which  is  an  act  to 
insure  the  proper  and  careful  manufacture  of  fire- 
arms in  England,  and  for  making  provisions  for  prov- 
ing  the  barrels  of  such  fire-arms.*'  That  act  prohibits 
the  using  of  any  barrel  in  the  making  of  any  gun, 
fowling-piece,  blunderbuss,  pistol,  or  other  descrip- 
tion of  fire-arms  usually  called  small  arms,  unless 
duly  proved. 

And  the  same  description  is  used  in  55  G.  3.  c.  59. 
In  both  acts  the  term  includes  those  instruments  only 
which  have  barrels.  It  is  clear  that  the  present  acts 
extend  also  to  things  not  having  barrels,  as  grenades, 
shrapnel  shells,  rockets,  cross  bows,  all  of  which  may 
be  said  to  be  loaded  arms. 

The  instrument  in  question  is  of  the  same  charac- 
ter.    No  one  can  doubt  that  if  the  prisoner  had 


446  CROWN  CASES  RESERVED. 

1 835.  placed  a  loaded  shell  in  a  person's  path,  so  constructed 
•^-^"v"^^^  as  that  it  exploded  and  had  injured  or  was  likely  to 
Case.'"  '  have  injured  another,  that  he  would  have  been  punish- 
able under  this  act.  This  instrument  does  not  differ 
in  principle.  Both  are  calculated  to  explode  and  to 
damage  by  explosion.  If  the  instrument  is  capable 
of  effecting  the  injury  contemplated  by  the  statute, 
the  exact  nature  of  the  instrument  is  not  of  any  im- 
portance. 

PattesonJ.  *' You  are  rather  assuming  that  a  shell 
is  an  arm }  it  is  rather  the  loading  of  an  arm/' 

Alderson  B.  **  It  must  be  something  used  in  of- 
fensive warfare,  known  in  ordinary  parlance  as  arm.'' 

A  gun  barrel  is  not  an  arm ;  yet  in  the  case  quoted 
Rea^  V.  CoateSf  6  Carr.  &  P.  394.  it  was  adjudged  to  be 
a  loaded  arm  when  so  used.  In  Rej:  v.  Haywardj 
Russ.  &  Ry.,  78-  an  instrument  capable  of  cutting 
was  held  within  43  G.  3.  c.  58.  though  not  usually 
used  for  that  purpose  ;  Atkinson*^  case,  Russ.  &  Ry. 
104.  so  also  in  Rex  v.  JVitliers^  suprd,  294. 

As  to  the  attempting  to  discharge ,  if  the  prisoner 
caused  the  act  of  attempt  he  attempted ;  generally 
speaking,  causing  to  be  done  proves  doing.  2  Hawk. 
P.  C.  6.  2.  c.  29.  s.  11. 17  State  Trials,  379.  In  con- 
struction of  law,  prisoner  must  be  taken  to  be  present 
He  who  puts  in  motion  those  means  which  have  a 

direct  tendency  to  do  a  thing,  does  it :  thus,  placing 
a  spring  gun  in  a  man's  path. 

Alderson  B.  "The  principle  is  laid  down  by 
HoLROYD,  J.  Flotl  V.  Wilks^  3  B.  &  A.  315.  If  one 
person  makes  use  of  another  who  is  a  mere  instru- 
ment to  do  an  act,  the  thing  done  is  the  act  not  of 
him  who  is  merely  the  instrument,  but  of  the  person 
who  uses  him  as  an  instrument. 

Godson  in  reply. 

The  authorities  cited  only  show  that  if  death  had 
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ensued  the  case  would  have  been  murder.  If  this 
be  a  loaded  arm,  the  children's  plaything  called  a 
Waterloo  hangup  is  a  loaded  arm.  ^°Ca»e*"  * 

The  Judges  were  unanimously  of  opinion  that  the 
means  used  were  not  loaded  arms  within  the  act,  and 
that  the  conviction  was  therefore  wrong. 


REX  V.  JOHN  GROVE.  viJ^ 

The  prisoner  was  tried  before  Mr.  Justice  Williams,  An  indictment 
at  the  Central  Criminal  Court,  holden  in  September,  menTm^be 
1835,  upon  an  indictment  charging  him,  supported 

1st,  That  he,  on  the  28th  August,  being  employed  4.c.s9.#.48/ 
as  a  clerk  to  Masterman  and  others,  did  receive  money  gJJ^  j^* 
to  a  large  amount,  to  wit,  500/.,  on  account  of  his  ndencyof 

•  1  -  jr»i*        ij'j         i_        1  i>.i  monies  that 

said  masters,  and  feloniously  did  embezzle  and  steal  ougbt  to  be 
the  same,  against  the  statute,  &c  ^ti?^riS?w. 

Sdly,  The  like,  only  for  embezzling  and  stealing  the  ing  any  parti- 
sum  of  10/.,  on  29th  August.  rfev^and 

3dly,  Stealing,  on  29th  August,  one  bank  note  for  |™^'  accounted 
payment  of  10/.,  one  bank  note  for  51.,  10  sovereigns, 
10^   sovereigns,    10  crowns,    10^  crowns,    and  lOj 
shillings,  the  property  of  his  said  masters. 

4thly,  The  like,  only  omitting  to  state  that  he  was  a 
clerk  to  Masterman  and  others. 

The  prisoner  was,  at  the  time  of  the  transactions  in 
question,  and  had  been  for  some  time  before,  cashier 
in  the  bank  of  Messrs.  Masterman  and  Co.,  bankers, 
London.  His  duty  as  cashier  was  to  take  charge  of  the 
&ash,  when  any  payment  was  made  into  the  bank  in 
money  and  paper ;  -and  the  course  was  for  the  cashier  to 
hand  over  the  paper  to  a  clerk,  and  to  enter  the  cash 
received  in  a  book  kept  by  him  (the  cashier),  called  the 
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1835.  money  book.  It  was  the  duty  of  the  cashier,  at  theclose 
^-^'^r^^  of  the  business  of  each  day,  to  see  that  the  cash  in  hand 
Case/  agreed  with  the  money  book,  and  to  strike  a  balance, 
denoting  the  sum  in  cash  which  the  cashier  had  in 
his  charge,  and  which  ought  to  have  been  kept  either 
in  the  drawer  in  the  counter,  of  which  he  had  the 
key,  or  in  a  box  in  the  banking-house,  of  which  he 
had  the  key  and  the  charge. 

On  the  28th  Augitst^  18S5,  the  cash  in  the  money 
book  at  the  close  of  business  was  I762/I,  and  a  frac- 
tion, which  sum  was  by  the  prisoner  carried  forward, 
as  in  due  course  it  ought  %o  have  been,  and  formed 
the  first  item  of  the  account  in  the  said  book  for  the 
29th.  On  the  latter  day,  at  the  close  of  business,  the 
prisoner,  after  crediting  himself  with  money  paid  by 
him,  fit  being  part  of  his  duty  to  pay  away  as  well  as 
receive  money),  and  debiting  himself  with  cash  re- 
ceived, made  the  balance  in  the  "  money  book " 
13091*  and  a  fraction,  and  that  sum  the  prisoner 
ought  to  have  had  in  one  or  the  other  of  the  above 
mentioned  places  of  deposit  on  the  same  day  (29th 
.  August).     Soon  after  the  close  of  business,  Mr.  Os- 

ley 9  one  of  the  partners,  sent  for  the  prisoner,  and 
after  intimating  his  suspicions,  required  him  to 
produce  his  money.  The  prisoner  thereupon  said 
that  he  was  short ;  and  being  asked  how  much,  re- 
plied about  900/..  and  threw  tiimself  upon  the  mercy 
of  his  employers.  Upon  examination,  it  was  found 
that  the  prisoner,  instead  of  \3QQL  in  his  hands,  had 
only  345/.  and  a  fraction,  leaving  the  actual  deficiency 
964/.  and  a  fraction.  Mr.  Oa^ley^  who  proved  the  whole 
case,  had  no  knowledge  of  the  facts  whatever,  except 
what  has  been  above  stated,  and  could  not  say  when 
the  money,  or  any  part  of  it,  had  been  purlojned,  from 
what  person  or  persons  it  had  been  received^  what 
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sort  of  money  had  been  abstracted,  and  whether  from       1835. 
the  till,  or  upon  its  receipt  from  customers.  v^-^^^^ 

It  was  proved  that  there  were  two  or  three  other        case/ 
cashiers  besides  the  prisoner,   who  were  stationed 
close  to  him,  and  that  there  must  be  at  least  two 
cashiers  present  during  the  hours  of  business. 

It  was  objected  that  there  was  no  case  to  go  to  the 
jury, —  1st,  Because  tlie  evidence,  such  as  it  was,  ap- 
plied equally  to  the  charges  of  embezzlement  and 
larceny,  and  not  particularly  to  either. 

2dly,  That  there  ought  to  have  been  some  proof 
of  some  sum  or  sums  of  money  having  been  ab- 
stracted when,  from  whom,  and  what  sort  of  money. 

The  learned  Judge,  however,  (in  concurrence  with 

GuRNEY  B.)  refused  to  stop  the  case,  but  reserved 

the  points.     And  accordingly  the  jury  having  been 

told  that  taking  money  from  the  till  would  amount 

to  larceny,  and  that  abstracting  money  paid  to  him 

(the  prisoner),  before  it  reached  the  till  or  possession 

of  his  masters  would  be  embezzlement,  it  was  left  to 

them  to  say  whether  both,  or  either  of  the  charges 

which  were  stated  to  them,  were  established  by  the 
proof. 

The  jury  found  the  prisoner  guilty  of  embezzle- 
ment to  the  amount  charged,  and 

Not  guilty  of  stealing. 

The  question,  therefore,  for  the  opinion  of  the 
Judges  was,  whether  upon  the  close  of  the  case  for 
prosecution  the  prisoner  was  entitled  to  an  acquittal. 

This  case  was  argued  in  Michaelmas  term  1835, 
before  all  the  Judges,  (except  Lord  Denman  C.  J., 
Bosanquet  J.,  Vaughan  J.,  BoLLAND  B.,  and  Lit- 

TLEDALE  J.) 

Mahon  for  the  prisoner.  This  conviction  cannot  be 
supported.  In  order  to  enable  a  jury  to  convict,, 
either  of  larceny  or  embezzlement,  there  must  be 
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1 835.      proof  of  some  specific  sum  abstracted,  and  the  time 

jpv^^    when.    Here  no  particulars  whatever  are  given.    The 

Case.       only  evidence  is  a  deficiency  in  his  accounts,  but 

how  that  arose  is  not  shown ;  it  might  have  arisen 

from  false  entries.   The  evidence,  too,  applies  equally 

to  larceny. 

Alderson  B.  That  is  negatived  by  the  jury.  The 
only  question  is,  whether  the  statute  2  W.  4.  c.  4.  s.  3. 
has  not  removed  the  only  difficulty. 

Notwithstanding  the  statute,  there  ought  to  be 
some  specific  proof  on  which  the  jury  can  rely ;  that 
act  was  only  intended  to  remove  minute  variances 
from  the  statement.  If  the  balance  was  fictitious 
there  was  no  embezzlement.  It  is  impossible  to  fix 
any  particular  time  when  the  money  was  either  ab- 
stracted from  the  till  or  withheld  by  prisoner; 
nothing  to  show  it  took  place  on  the  28th  or  S9th ; 
might  have  been  long  before,  and  on  many  oc- 
casions. The  money  might  have  been  received  from 
the  employers  for  the  purpose  of  payments.  Rex  v. 
HeadgCf  Russ.  and  Ry.  160.,  Bazeley^s  case,  2  Leach 
C.  C.  841. ;  Rex  v.  E.  Smithy  Russ.  and  Ry.  267.> 
6  C.  &  P.  626. 

Lee  for  the  prosecution. 

It  was  a  question  for  the  jury  to  say  what  character 
attached  to  the  misconduct  admitted  by  the  confes- 
sion of  the  prisoner.  It  was  either  larceny  or  em- 
bezzlement. That  question  was  submitted  to  them, 
and  they  have  decided  that  he  received  money  and 
withheld  it  from  his  employers.  This  is  embezzlement^ 
they  have  considered  the  different  suppositions  and 
exercised  their  judgment,  and  if  there  was  any  evi- 
dence for  them,  the  conviction  must  be  supported. 
Embezzlement  is  a  statutable  felony.  It  was  so  made, 
in  order  to  remove  the  difficulties  arising  from  the 
strictness  of  proof  in  cases  of  larceny.    The  proof 
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need  not  be  as  strict  as  in  larceny,  and  under  the  recent      1335. 

statute  no  specific  sum  need  be  proved.     If  it  be    v,^v"^^ 

made  out  that  any  sum  included  within  the  general        cSIe? 

statement  in  the  indictment  be  embezzled,  that  is 

enough.     Here  the  statement  is  an  embezzlement  of 

500/.,  and  underthe  findingof  the  jury,  it  must  be  taken 

that  he  withheld  from  the  till  some  sum  of  money  on 

some  day,  and  if  so,  that  is  enough,  Rea:  v.  HalU  Russ. 

&  Ry.  463.,  is  a  strong  authority  for  this  view  of  the 

case.     The  substance  of  the  offence  is  proved,  and 

that  is  sufficient ;  there  is  no  need  to  prove  any  specific 

sum.    This  is  precisely  one  of  the  difficulties  meant  to 

be  removed  by  the  statute.     Even  in  larceny  no  such* 

particularity  is  required.    Proof  that  a  large  quantity 

of  wheat  is  missing,  and  some  of  it  found  afterwards  in 

prisoner's    possession    would   be  sufficient,    though 

no  exact  time  be  shown  when  the  wheat  was  taken, 

and  though  it  might  have  been  taken  at  different 

times. 

Mahon  in  reply.  There  is  no  proof  of  the  receipt 
of  any  money  at  all  on  the  29th.  In  Rex  v.  Hall. 
there  were  no  false  entries,  no  suppression  of  sums, 
no  false  accounts.  Here  is  nothing  to  show  the 
money  did  not  get  to  the  till ;  that  would  be  larceny. 

There  was  considerable  difference  of  opinion 
amongst  the  learned  Judges.  The  case  stood  over, 
and  was  subsequently  discussed  at  different  meetings, 
and  ultimately, 

Lord  Denman  C.  J.  Vaughan  B. 

TiNDAL  C.  J.  BOSANQUET  J. 

Lord  Abinger  C.  B.  Gurney  B. 

Park  J.  Williams  J. 

were  of  opinion  that  the  conviction  was  good. 

VOL.  I.  H  H 
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1835. 


Grove's 
Case. 


LiTTLBDALE  J. 

Gaselee  J. 
Parke  6. 

BoLLAND  B. 

were  of  opinion  that  the  conviction  was  wrong. 


Aldsbson  B. 
Patteson  J. 
Coleridge  J. 


1835. 


REX  V.  WILLIAM  WILD. 


\  prisoner 
charged  with 
murder,  being 
a  few  days 
short  of  four- 
teen, was  told  < 
by  a  man  who 
was  present 
when  he  was 
taken  up,  but 
not  a  consta- 
ble, "  Now 
kneel  you 
down,  I  am 
going  to  ask 
you  a  very 
serious  ques- 
tion, and  I 
hope  you 
will  tell  me 
the  truth,  in 
the  presence 
of  the 
Almightyj" 
prisoner  in 
consequence 
made  certain 
statements ; 
Held  strictly 
admissible. 


The  prisoner  was  tried  and  convicted  before  Mr. 
Justice  Gaselee  at  the  Summer  assizes  for  the 
county  of  Derbt/j  1835,  of  the  wilful  murder  of 
Elizabeth  Smithy  by  drowning  her  in  a  pit  filled  with 
water,  on  the  22d  May. 

The  prisoner  at  the  time  of  committing  the  ofience 
wanted  one  month  and  twenty  days,  of  the  age  of 
fourteen.  The  deceased  was  three  years  old.  Her 
sister  Martha^  who  was  also  drowned,  was  one  year 
old. 

The  learned  Judge  passed  sentence  of  death  upon 
the  prisoner,  but  respited  the  execution  to  take  the 
opinion  of  the  Judges  upon  the  admissibility  of  cer- 
tain confessional  evidence,  which  the  counsel  for  the 
prosecution  thought  it  necessary  to  adduce. 

The  prisoner  went  into  the  service  of  Joshua 
Smithy  the  father  of  the  deceased  (who  had  three 
children),  about  the  middle  oi*  Aprils  to  fetch  the 
cows  and  do  any  thing  that  was  wanted ;  when  he 
had  been  in  the  service  about  a  fortnight,  he  ran 
away.  His  mother  sent  him  back  to  find  a  hoe  which 
he  had  hidden  or  mislaid ;  he  found  it,  and  stayed 
with  Smith  until  the  22d  May^  the  d^y  in  question. 
About  two  or  three  o*clock,  he  was  sent  to  fetch  home 
the  two  children,  who  were  playing  at  a  little  dis* 
tance  from  the  house.     The  prisoner  returned,  and 
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shortly  after  the  children  were  found  drowned  in  a      1835. 

pond.  .  ^1^^ 

The  counsel  for  the  prosecution,  after  an  intima-        Case. 
tion  from  the  learned  Judge  of  his  doubt  as  to  the 
admissibility  of  the    evidence,    proposed  to    prove 
certain  declarations  of  the  prisoner,  in  the  nature  of 
confessions. 

The  learned  Judge  received  the  evidence,  stating 
that  he  should  reserve  the  question  upon  its  admis- 
sibility for  the  opinion  of  the  Judges. 

The  prisoner  was  taken  into  custody  by  Mr. 
JVraggi  not  a  constable,  and  on  the  same  night  was 
in  the  parlour  of  the  inn  to  which  he  was  taken ; 
several  persons,  neighbours,  but  no  constable,  were 
in  the  room,  and  had  been  asking  him  questions 
about  the  children. 

Amongst  the  rest,  William  Clark  gave  the  follow- 
ing evidence  : — "I  told  him  to  kneel  down  and  tell 
the  truth.  I  was  present  when  Wragg  took  him 
up ;  neither  Wragg  or  I  are  constables.  Wragg 
took  him  into  Adams^  parlour,  and  began  to 
question  him  how  the  children  came  to  get  into 
the  pit,  whether  they  fell  in  or  were  put  in ;  he 
said  he  should  not  tell  them  any  thing  about 
it  Wragg  asked  him  if  he  would  tell  any  one 
else,  if  he  would  go  out  of  the  parlour ;  the  prisoner 
said  nothing ;  Wragg  then  went  out.  I  said  to  the 
prisoner,  now  kneel  you  down  by  the  side  of  me, 
and  tell  me  the  truth ;  I  believe  this  was  the  first 
thing.  He  did  kneel  down.  I  said  I  was  going  to  ask 
him  a  very  serious  question,  and  I  hoped  he  would 
tell  me  the  truth  in  the  presence  of  the  Almighty. 
I  then  said,  **  Did  these  children  fall  into  the  pit  ? 
I  heard  him  say  something ;  he  said  he  pushed  one 
in  with  one  foot,  and  the  other  with  the  other,  but 

H  H  2 
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1835.      "ot  purposely.     Mr.  Moulden  asked  him  if  he  had 
^■^■v*^^     any  malice  or  revenge  ;  he  said  No.** 
cie,^  Subsequently  to  this,  the  son   of  the   innkeeper 

stated,  "  Next  day,  prisoner  said  he  would  tell  me  all 
about  it.  I  neither  piomised  or  threatened  him  ;  he 
said  he  did  not  exactly  mean  to  drown  the  children. 
I  asked  him  what  h^  meant  by  exactly ;  he  said  be 
did  not  mean  to  drown  them,  he  took  them  to  the  pit 
to  get  some  lady-smocks ;  he  put  them  by  the  side  of 
the  pit  whilst  he  got  the  lady-smocks ;  they  got 
nearer,  but  were  sitting  ;  he  was  taking  them  the  lady 
smocks,  he  rather  stumbled  and  they  went  in.  I 
asked  him  why  he  did  not  try  to  get  them  out ;  be 
said  he  did  rather  try,  but  he  could  not.  I  asked  bim 
what  he  did  when  he  got  home ;  he  said  he  began  to 
rub  the  fender.  I  asked  him  why  he  did  not  tell  Mrs. 
Smiih.  He  said  he  told  her  he  had  left  the  children 
crying  at  the  stile  ;  (he  said  he  knew  that  was  a  lie), 
and  that  she  had  better  go  fetch  them.  I  left  him 
with  Wragg  and  Moulden.**  Other  declarations  were 
given  in  evidence. 

An  examination  of  the  prisoner,  who  could  not 
write,  was  put  in :  the  following  is  a  copy  of  it. 

William  Wild  being  cautioned,  &c.,  and  the  evi- 
dence having  been  read  over  to  him  ;  he  said,  "  I  can 
give  no  other  account  than  I  have  already  given.  I 
was  yesterday  alone  with  the  two  children  near  the 

• 

pit ;  they  were  about  three  yards  from  the  pit  when 
I  left  them  to  get  them  some  lady-smocks ;  I  was 
two  or  three  minutes  away  doing  this.  When  I  re- 
turned back,  I  found  they  had  got  nearer  to  the  pit; 
they  had  just  sat  down-  before  I  got  the  last  lady- 
smock.  They  were  sitting  close  together,  about 
three-quarters  of  a  yard  off  the  edge.  As  I  was  re- 
turning, MarlJia  being  the  nearest  to  me,  and  Bessy 
just  going  to  kiss  her  or  clasp  her,  I  stumbled  against 
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Marthoy  and  sent  her  into  the  pit  first,  and  Bessy  1835. 
immediately  after.  My  left  foot  did  it  all.  Bessy  ^^^^"^^ 
had  hold  of  Martha  behind,  with  her  arm  round  her  c^/ 
waist.  I  ran  up  from  the  side  nearest  the  lane  where 
I  had  been  getting  lady-smocks,  tip  to  the  side 
where  the  tree  is,  and  they  were  sitting  together  be- 
tween the  lane  and  the  tree.  I  went  sharpish,  welly 
as  hard  as  I  could  walk,  and  with  the  catching  my 
foot  it  hurled  me  on  one  side,  it  hurled  me  towards 
the  edge ;  I  meant  to  have  come  between  them  and 
the  pit,  but  I  just  caught  my  left  foot ;  they  were 
facing  the  pit ;  I  caught  them  behind  with  my  foot. 
They  neither  of  them  made  any  noise  in  the  water, 
but  kept  sailing  on  like  a  fish  in  the  water.  I  tried 
to  catch  hold  of  their  clothes  with  a  hooked  stick  ; 
there  was  a  bit  of  a  hook  on  it  which  soon  came  off. 
I  don't  know  how  long  I  was  trying  to  get  them, 
perhaps  three  or  four  minutes,  when  the  hook  broke, 
which  was  very  small,  and  then  I  went  home.  They 
were  both  on  the  top  of  the  water  when  I  left  them 
and  went  home,  and  told  the  mistress  they  sat  against  . 
the  stile.'* 

This  case  was  considered  at  a  meeting  of  all  the  • 

Judges  (except  Lord  Denman  C.  J.,  Vaughan  J., 
BoLLAND  B.,and  Bosanquet  J.),  in  Michaelmas  term, 
1835,  and  they  were  unanimous  that  the  confession 
was  strictly  admissible,  but  they  much  disapproved  of 
the  mode  in  which  it  was  obtained. 

The  conviction  was  affirmed,  but  the  prisoner's  life 
was  saved,  and  he  was  transported  for  life,  (a) 

(a)  See  GilhanCs  case,  suprh^  186.;  Thomtoris  case,  supra,  27.; 
ff  righfs  case.  Sir  G.  Lewin's  Cases,  48.;  Rexv,  Simpson,  supra^ 
410« ;  Upchurch's  case,  infrd,  465. ;  Nule^s  case,  2  Russ.  648. 
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1835.      .  REX  V.  ANN  MURROW. 


Maliciously      ^HE  prisoner  was  indicted  before  the  Lord  Chief 

throwing  oil  oi  '' 

Titrioi  over  .  JUSTICE  TiNDAL,  at  the  Liverpool  Summer  assizes, 
S^^lhk-  '^^^f  under  the  9  G.  4.  c.  31.  s.  12.,  for  maliciously 
tent  to  disfi-     wounding  Samuel  Wade. 

cure,  &c^  and         _  ^  ,  i  i        i  •  t 

fo  wounding         In  oue  couut  the  act  was  stated  to  be  done  with 
a  woiwciinir°^'  intent  to  do  him  grievous  bodily  harm  ;  and  in  an- 
withinthc       Other  count  with  intent  to  disfigure  him. 
c.  3Ut.  12.*         Upon  the  trial,  it  was  proved  that  the  prisoner  had 

maliciously  thrown  a  quantity  of  concentrated  sul- 
phuric acid,  commonly  called  oil  of  vitriol,  into  the 
face  of  the  prosecutor,  with  intent  to  disfigure  him ; 
and  the  jury  found,  upon  the  evidence  of  the  sur- 
geons, that  the  effect  of  such  act  of  the  prisoner  was 
a  wound  upon  the  face  of  the  prosecutor. 

The  prisoner  was  thereupon  found  guilty,  but  the 
learned  Judge  deferred  passing  sentence  until  the 
opinion  of  the  Judges  was  taken,  whether  this  was  a 
wounding  within  the  contemplation  of  the  statute  ? 

This  case  was  considered  at  a  meeting  of  all 
THE  Judges,  (except  Littledale  J.,  Bosanquet  J., 
Vaughan  J.,  and  Bolland  B.,)  in  Michaaelmas  term, 
1835,  and  they  held  that  there  being  no  instrument 
used,  nor  an  immediate  wound  produced,  the  con- 
viction was  wrong,  (ji) 

(a)  Rex  ▼•  Stevens,  suprd,  409. 
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REX  V.  ELLEN  WATERS.  1835. 

The  prisoner  was  tried  before  Lord  Denman  C.  J.,  An  illegitimate 
at  Shrewsbury  Summer  assizes,  1835,  for  the  wilful  Siks^Sidf 
murder  of  Eliza  WaterSj  of  the  age  of  three  weeks.  ^*>>ch  had 
There  were  three  counts  in  the  indictment,  the  first  bythe  name  of 
of  which  was  abandoned  by  the  counsel  for  the  pro-  -^'»«»»  w«*>out 

•^  *  any  surname, 

secution.      The  2d  count  stated,  that  the  prisoner  was  described 
effected  the  murder  **  by  placing  her  hands  over  the  me^w'^^L, 
mouth  and  nostrils  of  the  deceased,  and  thereby  im-  Jp*'^*'.  . 
neding  and  stopping  the  respiration  of  the  deceased."  the  name  of^ 
The  3d  count  stated  that  the  prisoner  effected  the  Hdd"aSf^' 
murder  by  "  fixing  her  hands  around  her  neck,  and  description, 
placing  them  on  the  mouth  and   nostrils  of  the  de-  having  ac-^ 
ceased,  and  thereby  suffocating  her."  quired  such 

'  -^  ^  name  by  repu. 

Two  objections  were  made :  1st,  to  the  description  tation 
of  the  deceased ;  2d,  to  the  statement  of  the  mode  of 
producing  death. 

As  to  the  Ist,  the  deceased  was  the  child  of  the  pri- 
soner, who  was  a  single  woman;  a  witness  stated, 
that  she  took  the  child  to  be  baptized,  and  it  was 
baptized  by  the  name  of** -E/i>a."  The  register  was  not 
produced  at  the  trial,  nor  any  copy  of  it ;  no  surname 
was  mentioned  at  the  time  of  baptism.  The  learned 
Judge  asked  the  jury  whether  the  child  was  properly 
called  ^^  Eliza  Waters;**  whether  they  would  in  con- 
versation have  called  her  by  that  name ;  and  whether, 
if  they  had  heard  that  name  used,  knowing  that  Ellen 
fVaters's  child  had  been  baptized  **  Eliza^**  they  would 
have  understood  the  deceased  to  be  spoken  of? 

As  to  the  cause  of  death,  the  learned  Lord  Chief 
Justice  directed  the  jury,  if  they  believed  the  pri- 
soner to  have  produced  the  death,  to  find  whether  it 
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T836. 

Waters's 
Case. 


was  done  by  means  of  pressure  on  the  body,  or  by  laying 
any  thing  upon  her  nostrils  with  violence ;  the  me- 
dical evidence  being  that  the  death  might  have  been 
produced  in  either  of  these  ways,  but  in  no  other. 

The  jury  found  the  prisoner  guilty,  and  said  that 
the  death  was  effected  by  suffocation,  but  they  could 
not  say  in  what  particular  way. 

This  case  was  considered  in  Hilary  term,  1836,  by 
Lord  Denman  C.  J.,  Tindal  C.  J.,  Lord  Abinger 
C.  B.,  Park  J.,  Littledale  J.,  Gaselee  J.,  Parke 
B.,  BoLLAND  B.,  GuRNEY  B.,  WiLLiAMs  J.,  and  they 
held  the  child  did  not  acquire  the  name  of  Waters 
by  reputation,  and  the  conviction  thereforewrong.(a) 

(a)  **  And,  as  Littleton  saith,  a  bastard  is  quasi  nuUius^liiUt  and 
can  have  no  name  of  reputation  as  soone  as  he  is  borne.'*  Co.  L.  36* 
See  Rex  v.  Smith,  supra,  402. 


1836. 


REX  V.  HENRY  NEWILL. 


Prisoner  was 
convicted  on 
an  indictment 
for  setting  fire 
with  intent 
to  injure 
A.  B.    The 
property  fired 
belonged 
to  A.  B.    The 
jury  found  the 
intent  to 
injure  C  D. 
Conviction 
held  good. 
An  indictment 
under  7  &  8 
0. 4.  c.  30. 
#.  17.>lbr 
setting  fire  to 
a  stack  of 
straw  is  good, 
without  stat- 
ing any  intent 
t«mjurit. 


The  prisoner  was  tried  before  Mr.  Justice  Gaselee 
at  the  Summer  assizes,  1835,  for  the  county  of  Norths 
amptoriy  upon  an  indictment  which  stated, — 

First  count.  That  he  on  &c.  at  Chelveston  cum  Col- 
decottj  on  2d  February^  5  W.  4.,  with,  &c.,  unlaw- 
fully, maliciously,  and  feloniously  did  set  fire  to  a 
certain  outhouse  there  situate,  in  the  possession  of 
Joseph  Chettle^  with  intent  thereby  then  and  there  to 
injure  the  said  Joseph  Chettle^  and  to  a  certain  stack 
of  straw  of  the  value  of  3/.,  of  and  belonging  to  the 
said  Joseph  Chettkt  then  and  there  standing  and  being, 
against  the  statute  &c.,  and  against  the  peace,  &c. 
Second  count,  for  setting  fire  to  the  outhouse* 
Third  count,  for  unlawfully,  maliciously,  and  felo- 
niously setting  fire  to  a  certain  stack  of  straw  of  the 
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value,  &c.,  of  and  belonging  to  the  said  Joseph  Chettle^       1836. 
then  and  there  standing  and  being,  against  the  statute,     ^-^v*^^ 
&c.,  and  against  the  peace,  &c.  not  saying  with  intent        ^^^^  * 
to  injure,  &c.  (a) 

The  trial  was  of  considerable  length,  and  the  pri- 
soner  had  no  counsel.  On  summing  up  the  evidence, 
the  learned  Judge  told  the  Jury  that  there  were  two 
questions  for  their  consideration:  1st,  Whether  thepri- 
soner  was  guilty  of  setting  fire  to  the  premises ;  ,2d,  as 
to  the  outhouse,  supposing  it  was  properly  described 
in  the  indictment  (with  respect  to  which  he  should 
take  the  opinion  of  the  Judges)  with  intent  to  injure 
whom  ? 

Upon  the  first  point,  the  case  was  one  of  circum- 
stantial evidence,  which  was  left  to  the  jury,  with 
remarks. 

Upon  the  second  point,  Chettle^  the  prosecutor,  had 
sworn  that  there  had  never  been  any  quarrelbetween 
him  and  the  prisoner,  and  there  was  evidence  of  the 
prisoner's  having  endeavoured  to  throw  suspicions 
on  Charles  Smith;  but  the  learned  Judge  told 
the  jury,  that  the  law  was,  that  a  person  who  did 
an  act  wilfully,  necessarily  intended  that  which 
must  be  the  consequence  of  the  act,  and  that  the 
consequence  here  was  injury  to  the  prosecutor,  who 
was  injured  by  the  destruction  of  his  property. 

The  learned  Judge  also  desired  them  to  consider 
whether  there  could  be  a  man  so  wicked  as  to  set 
fire  to  the  premises  of  one  man  with  the  intent 
to  charge  another  with  having  done  it,  or  to  cause 
him  to  be  suspected  of  having  done  it,  however  he 
might  endeavour  to  charge  him  with  it,  or  to  cause 
him  to  be  suspected  of  having  done  it  after  the  act 
had  been  committed. 

(a)  These  words  are  not  in  the  17th  section  of  the  statute. 
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1836.  The  jury,  after  considering  some  short  time,  said, 

"^U^vj^    they  were  very  sorry,  but  they  must  find  the  prisoner 
CBifc       guilty  with  intent  to  injure  Charles  Smith. 

The  learned  Judge  asked  them  if  they  were  content 
their  verdict  should  be,  that  thev  found  no  intent  to 
injure  Chetile  except  so  far  as  by  law  it  must  be  so 
considered  ;  to  which  they  agreed. 

The  learned  Judge  respited  the  judgment  that  the 
opinion  of  the  Judges  might  be  taken  on  the  finding 
of  the  jury,  and  also  whether  the  outhouse  and  stack, 
or  either  and  which  of  them,  are  properly  described 
in  the  indictment  as  such. 

The  following  was  the  account  given  by  the  prose- 
cutor:—  That  on  Monday  night,  the  2d  o^  February j 
a  fire  took  place  at  his  premises,  of  straw  and  an 
outbuilding.     The  straw  was  a  stack.     They  both 
adjoined  a  regular  stack,  stacked  across  the  yard  as 
a  fence  to  the  cowyard ;  it  was  five  feet  high  and 
thirty  feet  long.     The  building  was  a  shelter  hovel 
for  cows  to  go  under,  with  one  door ;  there  was  a 
partition  inside ;  one  side  was  open,  into  which  the 
cows  could  go  at  pleasure,  the  other  with  a  door  was 
for  the  pigs ;  the  walls  were  stone ;  the  roof  with 
straw  laid  on  and  thatch  laid  on  the  straw  ;  this  was 
between   fifty  and  sixty  yards  from  the  dwelling 
bouse.     The  greatest  part  of  the  outbuilding  was 
burnt ;  a  little  of  it  was  lefl,  which  was  slacked  with 
water.     The  greatest  part  of  the  straw  was  burnt 
where  it  adjoined  the  hovel ;  it  was  principally  wheat 
straw,  the  greatest  part;   the   bottom  part  was  of 
wheat  straw,  made  up  after  the  wheat  was  carried  •— 
half  a  load  —  the  stack  was  three  load  ;   there  was 
stubble  at  the  top  to  keep  the  straw  from  blowing 
away.     It  is  not  usual  to  put  stubble  on  all  straw 
stacks,  but  just  as  the  farmer  pleases.      The  out- 
building is  called  a  shelter  hovel,  partitioned  off  for 
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a  pigsty  with  wood;  part  of  the  wood  was  burnt;       1836. 
from  the  barn  in  the  line  of  view,  are  a  wall,  hovel,     ^"'^^v^^ 
and  cow-house  built  on  the  outward  boundary ;  up      "  case. 
from  a  gate  on  the  side  next  the  stable  is  a  hand 
gate,  on  the  other  side  six  or  seven  pales. 

The  learned  Judge  referred  to  the  following  au- 
thorities '.^North's  case,  2  East,  1021.,  2  Russ.  492. ; 
Winter^s  case,  Russ.  &  Ry.  C.  C.  295. ;  Hiles  v. 
Inhabitants  of  Shrewsbury  y  3  East,  457. ;  Ellison*^ 
case,  supra^  336.;  Stallion* %  case,  supra^  398.;  Elsmore 
V.  Tlie  Inhabitants  qfSt.  BriaveFs,  8  B.  &  C.  461. 

At  the  Spring  assizes  1835,  for  Hertford^  Thomas  fo°[°^^fi^ 
Tottenham  and  George  Cornell  were  tried  before  Mr.  to  a  stack  of 
Justice  Gaselee  for  setting  fire  to  a  stack  of  straw,  supported  by 
On  the  trial  it  appeared  that  the  stack  consisted  ^      ®^^ 
partly  of  cole  seed  straw,  and  partly  of  wheat  stubble,  of  haulm, 
after  the  reaping  and  carrying  the  straw ;  the  greatest 
part  was  of  the  latter*     The  jury  said  the  stubble 
was   haulm^  upon  which,  with  the  concurrence  of 
Lord  Denman,  C.  J.,  the  learned  Judge  directed  an 
acquittal. 

This  case  was  considered  in  Hilary  term,  1836,  at  a 
meeting  of  the  Judges,  at  which  Lord  Denman  C.  J., 
TiNDAL  C.  J.,  Lord  Abinger  C.  B.,  Park  J.,  Lit- 
tledale  J.,  Gaselee  J.,  Parke  B.,  Bolland  B., 
GuRNEY  B.,  Williams  J.,  were  present,  and  they 
were  unanimously  of  opinion  that  the  indictment  was 
right  as  to  the  intent  to  injure  Chettle  (a)^  and  that  as 
the  seventeenth  clause  of  the  act  has  no  words  of  in- 
tent, the  last  count  was  clearly  good,  and  sufficient  to 
sqpport  the  conviction ;  and  as  a  stack  was  burnt, 
they  thought  it  unnecessary  to  consider  the  ques- 
tion as  to  the  outhouse,  and  they  affirmed  the  con- 
viction. 


(a)  See  Philp's  case,  supra,  263. 
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1836.  REX  V.  JAMES  DOUGLAS. 

Indictment  for  J.  HE  prisoner  was  tried  and  convicted  before  Mr. 
tending^tTthc  JusTiCE  Vaughan  at  the  Slimmer  assizcs  1835  for  the 
prosecutor,      countv  of  the  city  of  Lincoln^  upon  an  indictment, 

whose  OOftFC  >/  *f  A 

and  gelding       which  Stated  *.  — 

thi  het  mi'  That  one  mare  and  one  gelding  of  the  goods  and 
soner,  would  chattels  of  on e  Edxvard  Young y  oi  Newark  upon  Trent ^ 
they  were,  if  in  the  county  oi^ Nottingham^  woolstapler,  had  strayed 
^xmTwst^^  away  from  the  parish  of  Famdon  in  the  said  county, 
reign  down,  to  a  place  unknown  to  the  said  Edward  Young. 
tor^gavTthr  And  the  jurors,  &c.  do  further  present, . that  James, 
sovereign,  but  Douglas  late  of,  &c.  devising,  contriving,  and  intend- 
/w#irrf  to  tell :  iug  to  cheat  and  defraud  the  said  Edward  Young  of  his 
heid^dTthe  "^o^i^s,  afterwards,  to  wit,  on,  &c.,  at,  &c.  unlawfully, 
indictment  knowingly,  and  designedly,  did  falsely  pretend  to  the 
stated  that      Said  Edward  Youngs  that  he  the  said  James  Douglas 

heitnew^hie  ^^"^^  ^^'^  ^^^  ^^^^  Edward  Young  where  the  said 
they  were.  mare  and  gelding  were,  if  he  would  give  him  a  sove- 
reign down,  thereby  meaning  that  the  said  James 
Douglas  would  then  and  there  tell  the  said  Edv^d 
,  Young  where  the  said  mare  and  gelding  then  were, 
if  he  the  said  Edward  Young  would  then  and  there 
give  to  the  said  James  Douglas  one  piece  of  the  gold 
coin  of  this  realm  called  a  sovereign,  of  the  monies  of 
the  said  Edward  Youngs  whereas  in  truth  and  in  fact 
he  the  said  James  Douglas  would  not  then  and  there 
tell  the  said  Edward  Young  where  the  said  mare  and 
gelding  then  were  if  he  the  said  Edward  Young 
would  then  and  there  give  to  the  said  James  Douglas 
one  sovereign  of  the  monies  of  the  said  Edward 
Young;  and  whereas  in  truth  and  in  .fact  the  said  Ed- 
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ward  Young  did  then  and  there  give  to  the  said      183G. 
James  Douglas  two  pieces  of  the  gold  coin  of  this    ^"^"v*^ 
realm  called  half  sovereigns  of  the  value  of  one  pound       ^case. 
of  the  monies  of  the  said  Edxvard  Youngs  and  there- 
upon the  said  James  Douglas  then  and  there  would 
not  tell  the  said  Edward  Young  where  the  said  mare 
and  gelding  or  either  of  them   then   were.     And 
whereas  in  truth  and  in  fact  the  said  James  Douglas 
did  not  then  and  there,  or  at  any  other  time  and 
place,  tell  the  said  Edward  Young  where  the  said 
mare  and  gelding  or  either  of  them  then  were,  and 
did  not  intend  so  to  do ;  and  whereas  in  truth  and 
in  fact,  the  said  James  Douglas  could  not  then  and 
there  tell  the  said  Edward   Young  where  the  said 
mare    and  gelding  or  either  of  them    then    were, 
he  the  said  James  Douglas  then  and  there  well  know- 
ing the  same,  by  means  of  which  said  false  pretences, 
th^saidjames  Douglas  then  and  there  (to  wit)  on,  &c., 
andat,  &c.,  and  unlawfully,  knowingly,  and  designedly, 
did  obtain  of  and  from  the  said  Edward  Young  two 
pieces  of  the  gold  coin  of  this  realm  called  half  sove- 
reigns,  of  the  monies  of  the  said  EdxvardYoung^  mth 
intent  then  and  there  to  cheat  and  defraud  him  the 
said  Edward  Young  of  the  same,  against  the  statute 
and  against  the  peace,  &c. 

It  appeared  in  evidence  that  the  prosecutor,  Ed- 
ward Youngs  having,  on  the  12th  Juli/,  lost  a  mare 
and  pony  which  had  strayed  or  been  stolen  from  his 
premises,  went  to  Lincoln  in  search  of  them,  where 
the  prisoner,  who  was  a  horse-dealer,  pretending  to  a 
police  officer,  who  had  been  employed  to  search  after 
the  mare  and  pony,  that  he  knew  where  they  were, 
desired  to  be  introduced  to  the  prosecutor ;  the  pri- 
soner, on  being  introduced  to  him  at  the  Black  BuU 
public-house,  said  he  knew  where  they  were,  and 
would  tell  him  if  he  would  give  him  a  sovereign :  the 
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1836.      prosecutor  hesitated  to  give  the  sovereign,  and  re- 
^-'v-^      ferred  to  a  reward  he  had  offered  upon  conviction  of 
C^.*  *     any  person  who  had  stolen  them,  and  offered  to  put  the 
sovereign  into  the  hands  of  the  police  officer  present, 
to  be  paid  over  to  the  prisoner  upon  the  mare  and 
pony  being  restored  to  him.     The  prisoner  refused 
to  give  the  information  unless  the  sovereign  was  de- 
livered into  his  own  hands  j  whereupon  the  prosecutor 
reluctantly  put  two  half  sovereigns  into  his   right 
hand,  which  the  prisoner  immediately  put  into  his 
pocket.     The  prosecutor  then  required  the  prisoner 
to  give  him  the  information  he  had  promised,  which 
he  refused  to  do,  or  to  return  the  money>  saying  he 
had  no  information  to  give  him.     The  prisoner  used 
very  violent  language,  thrust  his  fist  into  the  prose- 
cutor's face,  and  said  they  might  take  him  before 
any  magistrate  they  chose;  whereupon  they  imme- 
diately took  him  before  the  mayor  of  the  city  of  Lm- 
coluj  who,  upon,  the  prisoner  refusing  to  return  the 
money,  committed  him  to  the  city  gaol  to  answer  the 
charge  of  obtaining  money  under  false  pretences. 
The  jury  convicted  the  prisoner  of  the  offence;  but  the 
learned  Judge  having  some  doubt  whether  it  could 
be  deemed  a  false  pretence  according  to  the  true 
construction  of  the  act  of  7  &  8  G.  4.  c.  29.  s.  53., 
passed  no  sentence,  and  reserved  the  point  for  the 
opinion  of  the  Judges,  whether  the  conviction  could 
be  sustained. 

See  Goodhallh  case,  Russ.  &  Ry.  C.  C.  R.  461., 
and  the  cases  collected  in  Archbold^  by  Jervts^  in 
page  246.,  6th  edition. 

This  case  was  considered  in  Hilary  term,  1836,  by 
Lord  Denman  C.  J.,  Tindal  C.  J.,  Lord  Abinoer 
C.  B.,  Park  J.,  Littledale  J.,  Gaselee  J.,  Parke  • 
B.,  BoLLAND  B.,  Gurney  B.,  and  Williams  J.,  and 
they  held,  that  the  indictment  should  have  stated 
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that  the  prisoner  pretended  he  knew  where  the  hopses      18S6. 
were,  and  that  the  conviction  was  wrong.  v,i^-v*^^ 

Douglas's 
Case. 


REX  i;.  MARIA  ANN  UPCHURCH.  1836. 

The  prisoner,  a  girl  aged  IS,  was  indicted  and  tried  A  confession 
before  Mr.  Babon  Parke,  at  the  Summer  assizes,  a  servant 
18S5,    at  Huntingdon^   for   a   misdemeanor,  in  at-  fj^^^lj^d 
tempting  to  set  fire  to  her  master's  house.  threauheid 

On  the  part  of  the  prosecution  it  was  stated,  that  ^the  mMtc/ 
the  case  could  not  be  made  out  without  the  prisoner's  »nd  pij^^^cuto' 

.  *  IS  inadinissiblo. 

confession,  and  the  learned  Baron  received  it  in 
evidence,  reserving  the  question  as  to  its  admis- 
sibility for  the  consideration  of  the  Judges.  The 
prisoner  was  convicted,  but  the  learned  Baron  de- 
ferred passing  sentence. 

The  prisoner  was  a  domestic  servant  to  the  prose- 
cutor, who  kept  a  beer-house.  His  wife  Hved  with 
him,  and  took  Iier  share  in  the  management  of  the 
house.  Afler  the  attempt  to  set  the  house  on  fire 
was  discovered,  the  prisoner  came  into  the  room 
where  her  mistress  was,  in  the  absence  of  the  prose- 
cutor, and  her  mistress  said  to  her,  "  Mary,  my  girl, 
if  you  are  guilty  do  confess;  it  will  perhaps  save  your 
neck  :  you  will  have  to  go  to  prison ;  if  JViUiam  H.*' 
(another  person  suspected,  and  whom  the  prisoner 
had  charged,)  **  is  found  clear,  the  guilt  will  fall  on 
you."  She  made  no  answer.  Th6  mistress  then  said, 
"  Pray,  tell  me  if  you  did  it.*'  The  prisoner  then 
confessed. 

It  was  contended,  on  the  part  of  the  prisoner,  that 
the  prosecutor's  wife  had  no  authority,  real  or  appa- 
rent, over  the  prisoner  so  as  to  hold  out  any  hope 
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1836.      which  could  influence  the  prisoner  to  make  a  false 
^^^•v"^^    statement,  in  order  that  her  life  might  be  spared,  and 
'^S»e!^'    therefore  that  the   confession  was   admissible,  and 
X      Rex  V.  Hardwick^  Phillips  on  Evidence,   105.,  and 
Rejc  V.  Rou\  Russ.  &  Ry.  153.,  were  cited. 
The  learned  Baron  reserved  the  point 
in  Hilary  term  1836,  Lord  Denman  C.  J.,  Tin- 
DAL  C.  J.,  Lord  Abinger  C.  B.,  Park,  Littledale, 
Gaselee  Js.,  Park,  Boll  and.    Gurnet  Bs.,  Wil- 
liams J.,  met  and  considered  this  case,  and  they 
thought  the  confession  ought  not  to  have  been  re- 
ceived. 

See  Rex  v.  Simpson^  supr^,  410. ;  Rex  v.  Wildf  suprd^  452. 


1836.      REX  V.  MARCUS  WARSHANER,  alias  MAR- 
^--y^^      CUS  WARSOWER,  alias  MORDECAI  MOSES. 

und«'the°iV"  '^^^  prisoner  was  tried  and  found  guilty  before 
6.4.&IW.4.  Mr.  Justice  Littledale  at  the  Central  Criroinai 
for  feloniously  Court  in  December,  1835,  upon  an  indictment  con- 
havinginpos-  taining  thirty- six  counts. 

session  plates  a  ^ 

upon  which  The  first  count  was  as  follows  :  Central  Criroinai 

apM-omSoiy^  Court.  The  jurors  for  our  lord  the  King  upon  their 
note  for  pay-  oath  present,  that  Marcus  Warshaner,  of  the  parish 
of  a  foreign  of  5/.  Clement  DaneSy  in  the  county  of  Middlesex,  la- 
pnnce,  mac-     bourer,  Otherwise  called  Marcus  Warsower,  otherwise 

curately  set-  '  ' 

ting  out  the  called  Mordecai  Moses,  heretofore,  that  is  to  say,  on 
forSgniaiK      the  9th  day  of  November,  in  the  6th  year  of  the 

guage  and  the 

translation, 

and  with  he  similes  of  the  note  not  engrossed  in  the  indictment,  but  attached  thereto 

on  paper,  is  bad.      Counts  under  2  &  5  W,  4,  c.  ]23.  «.  3.,    stating   the  plate  to 

have  engraved  on  them,  in    the  Polish    language,  a  promissory    note    for    payment 

of  money,  to  wit,  for  the  payment  of  five  florins,  purporting  to  be  a  promissory  note 

Uvr  payment  of  money  of  a  certain  foreign  prince,  without  stating  the  value,  are  good  after 

\eract. 
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reign  of  our  sovereign  Lord  fVilUam  the  Fourth,  by  1836. 
the  grace  of  God,  of  the  united  kingdom  of  Great  ^-^"v-^  ^ 
Britain  and  Irelandj  King,  Defender  of  the  Faith,  case. 
&c.,  with  force  and  arms  at  the  parish  aforesaid,  in 
the  county  aforesaid,  and  within  the  jurisdiction  of 
the  Central  Criminal  Courts  feloniously,  and  without 
lawful  excuse,  did  knowingly  have  in  his  custody  and 
possession  two  several  plates,  upon  which  said  plates 
was  then  and  there  engraved  and  made  a  certain 
promissory  note  for  payment  of  money  of  a  certain 
foreign  prince,  that  is  to  say,  of  Nicolas  then  being 
king  of  a  certain  foreign  country  called  Poland^  which 
said  promissory  note  for  payment  of  money  engraved 
and  made  upon  the  said  plates  as  aforesaid,  is  expres- 
sed in  the  Polish  language,  and  is  on  the  one  side 
thereof  as  follows,  that  is  to  say  :  — 

Here  the  instrument  in  the  Polish  language  was 
set  out. 

And  on  the  reverse  side  thereof  is  as  follows :  — 

Here  the  reverse  side  of  the  instrument  was  set 
out  in  the  Polish  language. 

And  which  said  promissory  note  so  engraved  and 
made  upon  the  said  plates  as  aforesaid,  being  trans- 
lated  into  the  English  language,  is  on  the  one  side 
thereof  as  follows,  that  is  to  say :  — 

Cash  note  of  the  kingdom  of  Poland. 

To  the  bearer  of  which  the  Exchange  Office  will  in 
compliance  with  the  royal  decree  of  the  15th  April 
1823,  pay  the  sum  of  ^t^  gilders  in  the  established 
currency. 

This  note  will  be  received  in  all  the  government 
establishments. 

Royal  Commissary,  Royal  Commissary, 

Te^l  Szynumowski.         £.  Plater. 

Cash  Note. 

VOL.   I.  II 
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1836.       and  on  the  reverse  side  as  follows,  that  is  to  say  :  — 
"-"v-*^  Five 

Case.*'^* '  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  said  Lord  the 
King,  his  crown  and  dignity. 

The  nineteenth  count  was  as  follows :  — 

And  the  Jurors  aforesaid,  upon  their  oath  afore- 
said, do  further  present  that  said  Marcus  Warshaner 
otherwise,  &c.  (afterwards  to  wit),  on  and  at,  &c., 
and  within  the  jurisdiction  of  this  court,  feloniously 
and  without  lawful  excuse,  did  knowingly  have  in 
his  custody  and  possession,  two  other  plates  upon 
which  said  last  mentioned  plates  was  then  and  there 
engraved  and  made  in  the  Polish  language,  a  certain 
other  promissory  note,  for  payment  of  five  florins, 
purporting  to  be  a  promissory  note  for  payment  of 
money  of  a  certain  foreign  prince,  that  is  to  say  of 
the  said  Nicolas  then  being  king  of  a  certain  foreign 
country  called  Poland  as  aforesaid,  against  the  form 
of  the  statute,  in  that  case,  made,  and  provided  and 
against  the  peace  of  our  said  Lord  the  King,  his 
crown  and  dignity. 

The  other  counts  contained  varieties  not  necessary 
to  advert  to. 

The  counsel  for  the  prisoner  objected,  that  the 
translation  of  the  note,  set  out  in  the  Polish  language, 
was  not  accurate  and  complete. 

In  the  rim  and  margin  of  the  front  plate  of  the 
note  in  the  Polish  language,  were  certain  words  in 
the  Polish  language,  which  in  English  denoted  year 
1SS4,  and  also  certain  other  words  which  denoted 
Jivejlorins.  —  None  of  these  words  were  stated  in 
the  translation  set  out  in  the  first  count  of  the  in- 
dictment. 

It  appeared  in  evidence,  that  the  decree  of  1823, 
mentioned  in  the  body  of  the  note,  ordered  that  the 
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notes  were  to  be  marked  of  the  year  1824;   and      1836, 
directed  that  the  year  18?4  should  be  put  upon      ^-^v-*^  ^ 
them;  and  that  the  other  marks, ^i;^^oW/w  in  the      ^Cn^."* 
margin  should  also  be  put  upon  them,  and  that  the 
words,  year  1824  BXidi  Jive  Jlorins  were  part  of  a 
genuine  Polish  note,  and  that  a  note  without  these 
words  would  not  be  received  at  the  government 
offices,  because  it  would  be  forged. 

The  counsel  for  the  prisoner,  contended  as  to  the 
nineteenth  count  and  those  which  followed,  that  they 
were  not  sufficient,  and  that  the  statute  of  2  &  3  W^.  4. 
c.  123.  did  not  apply  to  such  a  case. 

The  learned  Judge  respited  the  judgment,  that  the 
opinion  of  the  Judges  might  be  taken. 

Those  counts  of  the  indictment  which  set  out  the 
notes,  had  not  the  Jac  similes  oif  the  notes  engrossed 
on  the  parchment ;  but  Jac  similes  of  the  forged 
notes  on  blue  paper,  such  as  either  are  or  resemble 
other  copies  of  the  forged  notes,  were  sewed  with 
thread  to  the  parchment,  on  which  the  indictment 
was  engrossed. 

This  case  was  considered  \w  Hilary  Term^  1836,  at 
a  meeting  of  all  the  Judges  (except  Vaughan  J., 
Alderson  B.,  and  Patteson  J.,)  when  all  the 
counts  in  which  the^c  mules  of  the  notes  were  not 
engrossed  on  the  parchment  were  held  bad. 

Upon  the  nineteenth  and  subsequent  counts,  there 
was  a  difference  of  opinion  on  the  question  whether  the 
statement  that  the  notes  wereforthe  payment  of  money, 
to'wity  ^vejlorins^  was  sufficient,  without  shewing  what 
money  Jlorins  were,  and  their  value.  Seven  Judges 
were  of  opinion  it  was  not ;  but  att  a  subsequent  meet- 
ing in  the  same  term,  at  which  the  same  Judges,  ex- 
cept Paiik  J.,  were  present,  the  defect  was  considered 
to  be  cured  by  the  7  G.  4.  c.  64.  5.  21.,  the  offence 
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1836.      being  described  in  the  words  of  the  statute  (a)  and 
"■^^v^^      the  conviction  was  held  good. 

Warshanek's 


Case. 


(a)  11  G. 4.  and  1  W. 4.  €.66.  s.  19., and  see  2  &  3  IT.  4.  c.  123. 
s.S. 


1836.  REX  V.  THOMAS  HARRIS. 

The  prisoner  was  tried  and  found  guilty  before  Mr. 
Justice  Littledale,  at  the  Central  Criminal  Courts 
in  December  1835,  upon  a  siniilar  indictment  con- 
taining thirty-two  counts :  some  were  for  forging,  and 
the  rest  for  uttering  foreign  notes.  Precisely  the 
same  objections  were  made  as  in  the  last  case,  and 
the  same  decision  was  come  to. 


1836.  REX  V.  ROBERT  BALLS. 

On  an  indict-  The  prisoucr  was  tried  and  found  guilty,  before  Mr. 

n^.'i^Md  Justice  Littledale,  at  the  Central  Crimiml  Court, 

1  W.4.C.66  in  December  1835,  upon  an  indictment  which  con- 

#.  19.,  for  en-  .       ,  ,,-.             , 

graying  or  ut-  tamed  32  COUUtS. 

oTa^ore^^^  Some  were  for  forging  and  others  for  uttering, 

prince,  evi-  The  first  16  counts  were  upon  notes  in  the  Polish 

centlngrav^  language  with  the  translations ;  but  as  it  appeared 

or  uttenng  ^jj^t  the  translations  had  applied  to  a  different  set  of 

notes  of  an- 

other  forekn  notes  from  thosc  sct  out  in  the  indictment,  those  16 

raSii!  in  counts  wcre  abandoned. 

proof  of  a  The  21  St  count  was  similar  to  that  set  out  in  Rex  v. 

£dge.    ^^"  TVarsIianer,  p.  468.,  and  the  same  objections  were  made 
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and  reserved  as  in  that  case,  and   decided  on  the       lSd6. 
same  grounds.  ''^^ 

The  note  on  which  the  indictment  was  founded,        case! 
was  given  by  the  prisoner  to  one  of  the  witnesses, 
called  Flaunif  on  the  1st  September  1835.   Flaum  was 
a  person  who  had  been    sent  over  by   the    Aus- 
trian Government,   together    with    another  of  the 
witnesses,   called  Saltzman,  to  this  country  in  the 
Summer  o£  lS35f  to  use  their  endeavours  in  detect- 
ing persons  implicated  in   the  forgery  of  Austrian 
notes.     In  support  of  the  scienter  as  to  this  note, 
the  prosecutor  gave  in  evidence  what  took  place  at  a 
meeting  on  24th  August  1835,  between  the  prisoner 
BallSf  Thomas  Harris^  and  a  person  called  Turner^ 
at  which  Balls  agreed  with  Flaum  to  make  him  one 
thousand  Austrian  notes,  for  50  florins,  each  at  the 
price  of  three  shillings  for  each  note.    30/.  was  paid 
by  Flaum  to  Balls  in  advance,  and  the  30/.  was  to  be 
reckoned  in  account.     Harris  told  Flaum  that  the 
notes  should  be  ready  in  six  weeks  ;  Flaum  was  to 
have  security  for  the  money,  and  a  Bill  of  Exchange 
was  drawn  by  Balls  upon   Turner^   which   Turner 
accepted,  and  Balis  signed  and  indorsed  the  bill,  and 
Harris  also  indorsed  it;  this  evidence  was  objected  to 
by  the  Counsel  for  the  prisoner,  as  it  was  a  transaction 
relative  to  Austrian  notes  which  were  of  quite  a  dif- 
ferent description  ftomPoUsh  notes,  and  besides  which 
no  Austrian  notes  were  in  fact  made,  and  the  transac- 
tion took  place  a  week  before  the  1st  of  September. 

The  learned  Judge  admitted  the  evidence.  The 
prosecutor  had  begun  his  case  by  proving,  that  in 
September  1834,  the  prisoner  brought  to  an  engraver 
a  front  plate  already  engraved,  and  a  back  plate ; 
the  back  plate  was  not  found  to  answer,  and  the  en- 
graver got  another  back  plate  which  the  prisoner 
directed  the  engraver  to  engrave ;  the  prisoner  wha 
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1836.  ^  ^^11  ^  tb^  engraver  was  ignorant  of  the  Poish 
language,  said  it  was  for  a  mining  ticket ;  the  en- 
graver completed  the  back  plate,  and  took  off  500 
impressions  from  the  front  plate,  and  500  impressions 
from  the  back  plate,  and  for  which  Balls  paid  him ;  and 
the  engraver  stated  that  the  plates  had  been  a  great 
deal  used  since  the  engraver  used  them. 

This  evidence  was  objected  to,  but  the  learned 
Judge  admitted  it,  as  there  were  counts  for  forging  the 
note  in  the  indictment,  as  well  as  for  uttering ;  and  the 
learned  Judge  did  not  then  know  whether  the  note  in 
the  indictment  might  or  might  not  turn  out  to  be  taken 
from  those  plates ;  at  the  close  of  the  case,  however, 
it  appeared  that  those  plates  were  calculated  to 
make  impressions  of  Polish  cash  notes,  and  that  they 
could  not  have  produced  the  note  in  the  indictment 
That  put  an  end  to  the  counts  for  forging  the  notes, 
and  the  learned  Judge  thought  there  might  be  a  ques- 
tion, as  the  note  was  not  taken  from  those  plates, 
whether  the  evidence  ought  to  have  been  retained  as 
admissible,  so  as  to  submit  it  to  the  jury  in  support  of 
the  scienter^  on  the  remaining  counts. 

The  learned  Judge  respited  the  judgment,  that  the 
opinion  of  the  Judges  might  be  taken. 

This  case  was  considered  at  the  same  meeting  as  the 
case  of  Rex  v.  fVarshanery  supra,  466.,  and  the  same 
decision  come  to  upon  the  objections  to  the  counts,  as 
in  that  case.  The  Judges  also  determined  that  the  evi- 
dence was  admissible,  and  the  conviction  was  affirmed* 
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REX  V.  CHARLES  SMITH.  1836. 

The  prisoner  was  tried  before  the  Lord  Chief  Jus-  The  prisoner 
TicE  TiNDAL,  at  the  Spring  Assizes,  1836,  for  the  the  ^^^^ 
county  of  Essex^  for  stealing  a  horse,  the  property  of  }^^  j>^  ^ 

Thomas  Cook.  after  a  short 

The  horse  was  delivered  by  the  prosecutor  to  the  H^jd^^t  '*' 
prisoner,  to  be  agisted  at  1^.  6rf.  per  week,  and  at  larceny, 
the  end  of  the  first  week  the  prisoner  received  pay- 
ment for  the  week.  In  the  course  of  the  second  week, 
the  prisoner  sold  the  horse  at  a  neighbouring  market 
as  his  own.  The  counsel  for  the  prosecutor  urged 
the  case  of  The  King  v.  M^Mane,  suprd^  S68. 

The  prisoner  was  convicted,  but  the  learned  Lord 
Chief  Justice  reserved  the  point  for  the  consider- 
ation  of  the  Judges. 

In  Easter  term,  1836,  all  the  Judges,)  except 
GuRNEY  B.  and  Williams  J.,)  having  considered  this 
case,  were  unanimously  of  opinion  that  it  differed 
from  that  of  Rex  v.  M*Ma7ie.  inasmuch  as  in  this 
the  prosecutor  had  parted  with  the  possession,  and 
they  held  the  conviction  wrong. 


The  Lord  Chief  Justice  cited  2  RusseUf  107. 
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l^  REX  V.  RICHARD  HALL. 

It  b  embex-  The  prisoner  was  convicted  before  Mr.  Justice  Bo- 
^l^fa!^^^  BANQUET,  at  the  Spring  Assizes,  1836,  at  Warwick^ 
•®^^f***^  ■  upon  an  indictment  which  charged  that,  he  being  em- 
duientiy  to  "  ploycd  as  a  clerk  and  servant  of  Frederick  Barber, 
monw  re-  '  Abraham  AUport,  and  Samuel  Haycock,  by  virtue  of  his 
eeived  from  a  employment,  received  60/.  105.  lOrf.  on  their  account, 
paid  over  to  and  embezzled  the  same,  and  so  stole  the  said  money, 
and^^be  ^^  property  of  his  said  masters  and  employers, 
stated,  to  be  The  prisoner  was  secretary  and  clerk  to  a  society 
ImiTofThe  l^eld  at  his  house  in  Birmingham,  called  "  The  One 
trustees,  and  Hundred  Pounds  and  Fifty  Pounds  Society,''  and 
may  be"*^  was  a  member  of  that  society.  The  1st,  8th,  9th,  and 
to^bTthttJ*^^  10th  articles  of  the  society  are  as  follows :  — 
property,  1st,  That  the  members  shall  hold  their  meetings  at 

sod^be^not  the  house  of  Mr.  Richard  Hall,  No.  16.  Ludgate  Hill, 
^^^l^^  Birmingham,  in  the  county  of  Warwick,  on  the  second 
money  ou^t  Tuesday  in  every  month,  between  the  hours  of  half 
!!^ar^^t?h^  past  seven  and  nine  o'clock  in  the  evening  precisely, 
been  received   from  the  day  of  the  date  hereof  until  the  purposes  of 

these  articles  are  effected,  and  every  member  has  had 
his  share  or  shares  out  of  this  club,  and  shall  pay,  or 
cause  to  be  paid,  to  the  stewards  for  the  time  being 
the  sum  of  twenty-six  shillings  for  every  one  hundred 
pounds  share,  and  the  sum  of  thirteen  shillings  for 
every  fifty  pounds  share  per  night,  which  shall  be 
paid  by  the  clerk  and  one  of  the  stewards  into  the 
bank  of  Messrs.  Atiwoods,  Spooner,  and  Co.,  Btrmmg- 
ham,  as  treasurers  of  this  society. 
8th,  That  the  committee  shall  appoint  trustees. 
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who  shall  keep  a  banking  account^  and  sign  all  1836. 
checks  ;  all  bond  notes  to  be  made  payable  to  such  '"^v  -^ 
trustees,  or  their  order.  C^'* 

9th,  That  Mr.  Richard  Hall  be  appointed  secretary 
to  the  society,  with  such  salary  as  shall  be  agreed 
upon  by  the  committee ;  he  shall  keep  proper  books 
of  account,  in  which  shall  be  entered  the  just  and 
true  particulars  of  all  monies  received  and  paid  on 
account  of  this  society,  which  shall  be  produced  every 
club  night,  and  any  member  shall  be  at  liberty  to 
inspect  or  take  copies  from  the  said  books.  The  clerk 
shajl  see  the  bonds  properly  executed ;  he  shall  attend 
in  the  club  room  every  club  night ;  he  shall  call  the 
committee  together,  giving  them  three  clear  days 
notice;  he  shall  state  the  business  they  are  called 
upon,  and  give  the  Christian  and  surname,  trade  and 
residence  of  the  sureties  proposed  for  their  consider- 
ation and  inquiry.  The  clerk  to  be  always  on  the 
committee. 

10th,  That  two  stewards  be  appointed  from  time 
to  time,  in  the  order  their  names  are  subscribed  to 
these  presents,  who  shall  serve  three  months ;  they 
shall  attend  in  the  club  room  every  club  night  by 
half  past  seven,  and  produce  a  check  book,  or  forfeit 
one  shilling  j  and  any  member  neglecting  or  refusing  • 
tp  serve,  except  he  reside  two  miles  from  the  club 
room,  shall  forfeit  three  shillings,  and  the  next  member 
be  summoned  to  take  his  office.  The  senior  steward 
to  keep  the  check  book,  and  enter  the  names  in  the 
steward's  book ;  and  the  junior  steward  to  collect 
the  subscription  money  and  forfeits,  and  be  account- 
able for  all  deficiencies  and  bad  money  taken  during 
his  stewardship.  That  the  senior  steward  deliver  the 
check  book  to  the  next  member  in  rotation,  and  a 
notice  to  the  senior  steward  and  junior  steward  within 
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1836.      three  days  after  he  is  out  of  office^  or  forfeit  two 
^-^v-^      shillings.    That  he  be  provided  with  a  list  of  eight 

Case  *  names  in  rotation  to  deliver  with  the  book,  and  sum- 
mon any  member  declining  to  serve  the  office  of 
steward,  shall  send  a  notice  of  the  same  to  the  derk, 
and  deliver  the  book,  notice,  and  list  to  the  next  in 
rotation  within  three  days,  or  forfeit  two  shillings  and 
sixpence.  That  the  secretary  and  one  of  the  stewards 
take  the  money  to  the  bank  the  same  evenings  en- 
closing a  note  of  the  money  sent. 

The  articles  of  the  society  were  not  enrolled.  The 
said  Frederick  Barber^  Abraham  Allport,  and  Samuel 
Haycock  were  the  trustees  of  the  said  society.  Two 
stewards  had  been  regularly  appointed  from  time  to 
time  from  the  commencement  of  the  society  till  within 
a  few  months  before  Aprils  1834,  but  no  stewards  bad 
been  appointed  in  the  year  1834,  the  prisoner  having 
neglected  to  summon  the  committee  as  he  ought  to 
have  done,  according  to  his  duty.  No  money  was  re- 
ceivable from  the  members,  according  to  the  regu- 
lations of  the  society,  except  upon  club  nights ;  and 
when  there  were  stewards,  the  course  of  business  was 
for  the  members  to  pay  their  contributions  to  the 
junior  steward,  and  for  him  to  hand  it  over  to  the 
secretary,  who  took  an  account  of  it  and  n^iade  an 
entry,  and  then  carried  the  money,  accompanied  by 
one  of  the  stewards  to  the  bank ;  one  entry  only  of 
the  amount  was  made  by  the  secretary,  signifying 
both  the  money  received  from  the  members  and  paid 
into  the  bank.  The  only  account  kept  at  the  bank 
stood  in  the  names  of  the  trustees. 

During  the  time  which  there  were  no  stewards,  the 
secretary  had  been  in  the  habit  of  receiving  the  money 
from  the  members  on  the  club  nights  and  carrying  it 
to  the  bank ;  on  the  8th  April  1834,  being  one  of  the 
club  nights,  the  prisoner  received  from  the  members 
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of  the  society,  the  sum  of  134/.  9^.  4td.  and  made  an      1836. 
entry  of  it  in  the  usual  way ;  of  this  sum  he  paid  into 
the  bank  73/.  185.  6d.  only,  and  embezzled  the  re- 
mainder, 60/.  lO^.  lOd. 

It  was  objected  on  the  part  of  the  prisoner : 

1st,  That  as  no  stewards  had  been  appointed^  the 
money  had  not  been  received  by  the  prisoner  by 
virtue  of  his  employment. 

2dly,  That  the  trustees  were  not  properly  described 
as  his  masters  and  employers. 

Sdly,  That  the  property  in  the  money  received 
could  not  properly  be  laid  as  the  property  of  the 
trustees,  especially  as  .the  articles  had  not  been  en- 
rolled. 

The  learned  Judge  over-ruled  the  objections,  but 
respited  the  judgment,  and  reserved  the  case  for  the 
consideration  of  the  Judges. 

This  case  was  considered  in  Easter  term,  1836,  by  all 
THE  Judges,  (except  Gurney  B.  and  Williams  J.,) 
and  they  were  unanimously  of  opinion  that  this  case 
was  governed  by  the  case  of  The  King  v.  Jenson^ 
suprds  page  434,  and  they  held  the  conviction  good. 


REX  V.  BIRCHENOUGH  and  Another.  J^ 

Louisa  Plant  was  indicted  and  tried  at  the  Summer  An  ac<juittai 
assizes,  1834,  at  ChesteVj  before  Lord  Denman  C.  J.,  menrfo" 
for  the  wilful  murder  of  her  child,  and  Thomas  Birch'*  having  been 

present  aiding 

enough  for  having  been  present,  aiding  and  abetting  and  abetting  m 
her  in  the  said  murder.     She  was  found  guilty ;  he  l^^^^^^lcu 

was  acquitted.  ">ent,  charging 

They  were  arraigned  on  a  second  indictment,  in  acc«»nr 
which  she  was  charged  with  the  murder,  he  as  an  ^^^  ^"® 
accessary  before  the  fact.     He  pleaded  autrefois 
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1836.      ocqmtf  referring  to  his  acquittal  on  the  first  indic& 
ment 

The  prosecutor  demurred ;  and  on  argument,  the 
^^'       learned    Lord    Chief   Justice    thought    the  plea 
bad,  and  directed  the  prisoner  to  plead  to  the  in- 
dictment, but  reserved  the  point 

The  prisoner,  as  well  as  Louisa  Plantj  pleaded 
Not  Guilty,  and  both  were  tried,  and  found  guilty. 

The  question  submitted  to  the  learned  Judges 
was,  whether  the  plea  of  autre  Jbis  acquit  was  goodr 

1st  Hale*s  Pleas  of  the  Crown,  626.,  and  2d  vol. 
244. ;  Rea:  v.  Russell,  supra,  356. ;  Res  v.  Gray  (c(h 
ram  Coleridge  J.),  7  C.  &  P.  164. 

This  case  was  argued  in  Micliaebnas  Term,  1836, 
before  all  the  Judges  (except  Park  J. ),  by, 

Cottingham  for  prisoner. 

The  acquittal  in  the  former  case  is  a  bar  to  this 
indictment.  There  are  strong  authorities  in  support 
of  this  position  in  1  Hale*s  P.  C.  626.  It  is  ex- 
pressly laid  down  "  that  if  A.  be  indicted  as  princi- 
pal and  acquitted,  he  shall  not  be  indicted  as  accessary 
before,  and  if  he  be,  he  may  plead  his  former 
acquittal  in  bar,  for  it  is  in  substance  the  same 
offence.  And  Stamforde  and  several  other  ancient 
authorities  are  cited ;  the  distinction  there  taken,  is 
between  accessaries  before,  and  accessaries  after  the 
tact  And  the  saine  doctrine  is  repeated  in  2  Hak, 
224.  In  Foster^s  Crown  Law,  p.  361.,  the  same 
doctrine  is  laid  down,  though  the  passage  commences 
with  <<  It  seemeth  to  be  agreed,  upon  what  grounds 
I  know  not,''  and  it  is  true  that  the  author  goes  on 
to  give  reasons  against  the  doctrine,  though  he  ad- 
mits it  to  be  law.  The  doctrine  is  carried  on  and 
adopted  by  Hawkins,  b.  2.  c.  35.  s.  11.,  where,  after 
saying  that  an  acquittal  as  principal  is  no  bar  to  a 
charge  as  accessary  after  the  fact,  he  says,  <<  that  it 
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is  holden  in  many  books  of  good  authority  contrary  1836. 
to  what  is  admitted  to  have  been  the  ancient  law, 
that  the  acquittal  of  a  man  as  principal  is  a  good 
bar  of  a  subsequent  prosecution  against  him  as  ^>*®* 
accessary  before.  For  it  is  said  that  such  an  ac- 
cessary is  in  some  measure  guilty  of  the  fact,  and 
therefore,  that  an  acquittal  which  clears  a  man 
from  being  guilty  of  the  fact,  doth  by  consequence, 
clear  him  from  being  such  an  accessary.  And  this 
seems  reasonable,  upon  the  supposition  that  a  man 
may  be  found  guilty  of  an  indictment  against  him 
as  principal,  upon  evidence  which  only  proves 
him  to  have  been  accessary  before."  It  is  true 
\i\QX\H(ra)kins  goes  on  to  give  reasons  and  some 
authorities  against  the  position. 

Since  the  statute  7  G.  4.  c.  64.  s.  9.,  the  accessary 
before  the  fact  is  liable  to  be  tried  before  the 
principal  felon,  but  that  will  not  affect  the  question 
whether  the  prisoner  was  put  in  jeopardy  on  the 
former  indictment?  It  is  a  maxim  that  a  party 
shall  not  be  twice  put  in  jeopardy  for  the  same 
offence.  Here  the  prosecutor  has  elected  to  treat  him 
as  a  principal,  and  has  offered  his  evidence  on  that 
charge,  and  the  same  evidence  was  repeated  on  the 
second  charge. 

The  case  in  KelyngCj  25.,  is  an  express  judgment 
on  the  point 

GuRNEY  B.  referred  to  and  read  part  of  the  judg- 
ment in  Rea^  v.  Vandercomby  2  East,  P.  C.  519.  — 
«'  The  question  is,  whether  the  several  offences  de- 
scribed in  the  two  indictments  can  be  said  to  be  the 
same  ?" 

"  Unless  the  first  indictment  was  such  as  the  pri- 
soner  might  have  been  convicted  upon,  by  proof  of  the 
facts  contained  in  the  second  indictment,  an  acquittal 
on  the  first  indictment  can  be  no  bar  to  the  second." 
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1836.  ^^^  Judges  were  unanimously  of  opinion  that  the 

^•^^v*^^  plea  of  autrefois  acquit  was  properly  overruled,  and 

cNouoa's  ^^^^  ^^6  subsequent  conviction  was  good. 

Case. 


1836.  REX  V.  FRANCES  DOUGLAS,  Spinster. 

If  the  mother  The  prisoner  and  one  Robert  Hall  were  tried  before 
SIdyof  her  ^^*  JUSTICE  Gaselee,  at  the  Central  Criminal  Court, 
child  to  be  at  the  October  sessions,  1836,  in  the  presence  of 
bSed^with  Vaughan  J.,  BoLLAND  B.,  and  the  Recorder,  upon 
c^^V  birth"  ^°  indictment  which  charged  them  with  the  murder 
she  may  be  '  of  a  female  child  (which  the  indictment  stated  the 
condiment  female  prisoner  to  have  beeji  big  with  and  brought 
under  9  G^.  4.  forth  alive,  not  stating  it  to  have  been  a  bastard),  by 
though  she  throwing  it  into  a  privy,  whereby  it  was  suffocated. 
l^ousW  d-^^  The  jury  acquitted  them  of  the  murder,  whereupon 
lowed  the  they  Were  desired  to  inquire  whether  the  female  pri- 
knowntosome  souer  was  guilty  of  endeavouring  to  conceal  the  birth? 
persons.         'pj^^  j^^^g  Were,  that  the  male  prisoner  and  the  female 

had  been  living  together  for  some  time,  and  that  on 
the  night  of  the  9th,  or  rather  about  four  in  the  morn- 
ing of  the  10th  October,  she  was  delivered  of  the 
child,  in  the  presence  of  the  male  prisoner,  who  was  the 
father  of  it,  and  who,  with  his  two  sons,  aged  14,  and 
10,  all  slept  on  the  same  pallet  with  her,  up  four  pair 
of  stairs ;  and  that  the  male  prisoner  very  soon  after- 
wards put  the  child  (which  had  not  been  separated 
from  the  afterbirth),  into  a  pan,  carried  it  down  stairs 
into  the  cellar,  and  threw  the  whole  into  the  privy, 
the  female  prisoner  remaining  in  bed  up  stairs.  She 
was  proved  to  have  said  she  knew  it  was  to  be  done. 
It  was  proved  that  the  fact  of  her  being  with  child 
was  some  time  before  her  .delivery  known  by  her  mo- 
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ther,  who  lived  at  some  distance,  and  that  it  was  appa-      ^  g^G. 
rent  to  other  women.     No  female  was  present  at  the      ^-^^v^ 
delivery ;  one  had  been  sent  for  at  the  commencement       c;^*  * 
of  the  labour,  about  twelve  at  night,  but  was  so  ill  she 
could  not  attend.  There  were  no  clothes  prepared,  or 
other  provision  made,  but  the  parties  were  in  a  state 
of  the  most  abject  poverty  and  destitution. 

The  prisoners'  counsel  contended,  upon  the  autho- 
rity of  Peat*s  Case,  before  the  late  Mr.  Justice 
Heath,  at  Exeter  ;  The  King  v.  Higlei/y  4  Carr.  and 
P.  366.  and  other  cases  which  will  be  found  in  1  Rus- 
sell, 475.,  and  Roscoe,  295,  296.,  that  she  could  not, 
under  these  circumstances,  be  convicted  of  conceal- 
ment; but  it  being  doubted  whether  these  cases 
would  be  now  considered  law,  it  was  agreed  that  the 
opinion  of  the  jury  should  be  taken  upon  the  fact, 
and  if  it  should  be  adverse  to  the  prisoner,  the  sen- 
tence should  be  respited,  and  the  question  reserved. 

The  jury  found  her  guilty  of  endeavouring  to  con- 
ceal the  birth.  The  questions  for  the  opinion  of  the 
Judges  were, 

1st,  Whether  there  was  evidence  to  convict  her  as 
a  principal. 

2dly,  Whether,  in  point  of  law,  the  conviction  was 
good. 

This  case  was  argued  at  a  meeting  of  all  the 
Judges,  except  Park  J.,  in  Michaelmas  term,  1836, 
by 

Clarkson  for  the  prisoner. 

The  evidence  of  concealing  the  birth  was  not  suffi- 
cient to  have  been  left  to  the  jury  against  the  female 
prisoner.  It  is  important  to  attend  to  the  alteration 
of  the  terms  used  in  the  different  acts  of  parliament 
relating  to  this  subject.  The  21  Jac.  I .  c.  27.  enacts, 
"  that  if  any  woman  be  delivered  of  any  issue  of  her 
body,  male  or  female,  which  being  born  alive  should,  by 
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1 8S6.      the  laws  of  this  realm,  be  a  bastard,  and  that  she;  endea* 
'^^V"^^     vour  privately,  either  by  drowning  or  secret  burying, 

^^C^,  *  or  any  other  way,  either  by  herself  or  the  procuring  of 
others  so  to  conceal  the  deatli  thereof,  she  shall  suffer 
death,  as  in  case  of  murder,"  &c.  The  43  G,  S. 
c.  58.  repeals  that  act,  and  makes  the  offence  to  be,  to 
endeavour,  })y  secret  burying  or  otherwise,  to  conceal 
the  birth  of  the  child.  And  inQG.if.  c.  31.  s.  14., 
the  words  are,  "  shall  by  secret  burying  or  otherwise 
disposing  of  the  dead  body  of  the  said  child,  endea* 
vour  to  conceal  the  birth  thereof/'  If  it  appear  that 
the  attempt  was  to  conceal  the  death,  the  birth  not 
having  been  concealed,  as  the  law  stands  now  that  is 
no  offence.  Here  the  whole  evidence  goes  to  shew 
that  the  birth  was  not  concealed,  and  the  act  of  the 
accomplice  in  burying  the  child,  which  undoubtedly 
may  be  taken  to  be  the  act  of  the  prisoner,  only  goes 
to  shew  an  endeavour  to  conceal  the  death.  After 
the  case  of  Res  v.  ComewaUy  Russ.  &  Ry.  336.,  it 
must  be  allowed  that  the  knowledge  and  presence  of 
an  accomplice  merely  will  not  exonerate  a  party  of  the 
charge  of  concealing.  But  in  that  case  the  prisoner 
denied  the  birth.  In  this  case  the  birth  was  never 
denied.  The  pregnancy  was  palpable;  the  mother 
was  communicated  with,  and  a  neighbour  sent  for  in 
the  time  of  parturition.  The  evidence,  therefore, 
applies  only  to  an  endeavour  to  conceal  the  death. 

Parke  B.  Must  not  the  fact  be  taken  that  she  se- 
cretly disposed  of  the  body  ?  If  she  did  so,  not  from 
inability  to  procure  Christian  burial,  but  with  intent 
to  conceal  one  of  the  proofs  of  the  birth,  that  would 
be  evidence  of  the  offence  within  the  statute. 

Alderson  B.  It  is  impossible  to  contend  there  is 
not  some  evidence,  however  slight,  and  if  so,  how 
can  we  set  aside  the  verdict  of  the  jury  ?  That  would 
be  converting  this  into  a  court  for  granting  new  trials 
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in  criminal  cases — a  practice  which  I,  for  one,  will      1836. 
protest  against  ^"^"^^ 

Clarkson  was  proceeding  in  his  argument,  when       q^^^ 
Lord  Denman  C.  J.,  after  communicating  privately 
with  the  other  Judges,  stopped  him. 

The  Judges  were  of  opinion  that  the  communi- 
cation made  to  other  persons  was  only  evidence  but 
no  bar,  and  that  the  conviction  was  good ;  but  they 
recommended  a  pardon. 


REX  V.  PETER  MARTIN. 

T918  was  an  indictment  tried  before  Mr.  Justice  a  count  in 
Patteson  at  the  Summer  assizes,  1836,  for  Glouces*  o^^J^^ 

ter shire.  quiuncean 

__,  -  ,  -     ,  .  -      .  ,  .         invoice  of 

The  2d  count  charged  the  prisoner  with  uttering  goods  sold 
(knowing  it  to  be  forged)  the  following  acquittance  II^^atThT* 

for  money,  viz.  :-—  footandwgned 

with  a  name 

"  May  4.  Mr.  Afar/in,— Bought  of  Laing  and  Son,  JSt  S^* 

"  Wholesale  Druggists,  BristoL  averment  of 

"  6  Quarts  of  settledated  striking  acid.  ofthe^w^ 

*«  Settled  ^4:0:  0.  Saml.  Hughes  Welsh.'*  ''«^-    ^ 

^  A  count  char- 

The  4th  count  was  for  uttering  a  forged  receipt  for  Sg^a  foi^ed^*^^ 
4/.,  with  like  intent  (not  setting  out  the  instrument).  1^*^"""^*^ 

The  prisoner  was  the  manager  of  a  tanning  business  If  &  person 
in  Gloucester y   belonging  to  Miss  Elizabeth  Welsh,  fio^r"foi^ 
which  she  had  been  induced  to  purchase  by  the  re-  "^^eipt  for 

n    t  11  11  1  money  with 

presentations  or  the  prisoner,  that  he  could  conduct  intent  to  make 
it  for  her  so  as  to  yield  her  a  good  profit,  and  main-  iJ^cve'thair'^ 
tain  himself  and  his  family.     He  was  her  servant,  at  "onpy  already 
weekly  wages.    JShe  knew  nothing  whatever  of  the  been  applied 

in  a  certain  ^ 
way  he  is 
guilty  of  i|ttering,  though  there  is  no  such  person  as  that  whose  receipt  it  purports  to  be. 

VOL.  I.  K  K 
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1836.      nature  or  conduct  of  the  business,  and  trusted  en- 
i;^,     tirelytohim. 
Cam.  It  appeared  that  on  the  dd  of  May  the  prisoner 

told  Miss  Welsh  that  the  trade  was  bad,  and  that 
there  was  so  much  money  going  out,  and  so  little 
coming  in,  that  he  was  ashamed  to  ask  for  any,  but 
if  she  would  let  him  have  4tL  he  could  procure  a 
liquid  which  would  save  a  great  deal  of  money  in 
bark  ;  that  there  was  a  person  going  to  Bristol^  and 
it  could  only  be  procured  there  or  in  London.  She 
let  him  have  the  4/.  On  the  5th  of  May  the  prisoner 
gave  her  the  document  in  question,  and  said  it  was  the 
receipt  for  the  essence  he  had  purchased  in  BristoL 

The  words  in  Italics  were  printed,  the  rest  written. 

It  was  proved  that  no  such  firm  as  Lahig  and  Son 
existed,  nor  any  such  person  as  Hughes^  connected 
with  any  druggist  at  Bristol^  nor  any  such  article  as 
settledated  striking  acid;  and  the  document  was 
proved  to  have  been  printed  in  Gloucester^  the  manu- 
script being  taken  to  the  printer  by  the  prisoner's 
daughter,  a  child  whom  he  called,  and  who  swore 
that  she  was  sent  by  a  gentleman  whom  she  did  not 
know,  in  her  father's  presence.  The  handwriting  to 
the  receipt  was  not  proved,  so  that  the  1st  and  Sd 
counts  (for  forging)  were  not  sustained.  Several 
objections  were  taken  by  Bmby  and  Graves  for  the 
prisoner. 

1st,  That  there  is  no  averment  in  the  9d  cowit  as 
to  the  meaning  of  the  word  "  settled,"  for  which  they 
cited  Rea:  v.  Thompson^  2  Leach,  910.,  2  Russ.  464., 
which  was  decided  on  the  words  of  2  G.  2.  c.  25., 
being  the  same  which  are  used  in  the  present  statute, 
11  G.  2.  and  fV.  4.  c.  66.  s.  10.  They  also  said  that 
the  word  <<  settled,"  if  it  means  any  thing,  means  a 
receipt,  as  was  held  in  2Esp.  621.,  Spawforth,  q. 
t.  V.  Alexander^  on  the  Stamp  Act,  35  G.  3.  c.  55. 
s.  7.     Now,  as  the  legislature  must  be  taken  to  mean 


CROWN  CASES  RESERVED.  4S5 

different  things  by  "  receipt "  and  "  acquittance,*^  it      1836. 
could  not  be  an  acquittance ;  but  the  Court  cannot      ^"^'^ 
say  it  is  a  receipt,  for  want  of  an  averment,  according        q^  * 
to  Thompson's  Case.  They  cited  also  Rea^  v.  Barton^ 
supra  J  141. 

2dly,  That  the  4th  count  did  not  cure  the  defect, 
for  that  count  is  framed  on  2  &  3  ?F.  4.  c.  123.  s.  3., 
which  enacts,  that  the  document  may  be  described  in 
such  a  manner  as  would  sustain  a  count  for  larceny ; 
It  applies,  therefore,  to  such  things  only  as  are  the 
subjects  of  larceny.  Now,  a  receipt  is  not  the  subject 
of  larceny,  either  at  common  law  or  by  the  words  of 
any  statute. 

3dly,  They  objected  that  there  was  no  evidence  of 
intent  to  defraud  Miss  Welsh }  she  had  already  parted 
with  her  money  under  a  false  representation,  and  the 
offence,  if  any,  was  that  of  obtaining  money  under 
false  pretences.  They  distinguished  Rex  v.  Sheppard, 
Russ.  &  Ry.  169-9  because  there  the  money  was  given 
at  the  same  time  that  the  receipt  was  produced :  here 
nothing  was  ever  said  about  a  receipt  at  the  time  of 
obtaining  the  money;  and  the  giving  it  aflerward^  was 
the  mere  voluntary  act  o£  the  prisoner,  and  could 
not  in  any  way  defraud  Miss  Welsh. 

It  was  answered,  that  the  prisoner  was  account- 
able to  Miss  Weish  for  the  application  of  the  4/.  to 
the  purpose  for  which  be  had  obtained  it,  and  there- 
fore that  the  forged  receipt  was  part  of  the  fraud. 

The  learned  Judge  was  of  that  opinion^  and  told 

the  jury  that  if  they  believed  the  prisoner  to  have 

uttered  the  forged  receipt  for  the  purpose  of  deceiving 

Miss  Welsh  into  a  belief  that  he  had  applied  the  4/. 

to  the  purpose  for  which  he  had  obtained  it,  such 

purpose  being  a  mere  pretence  and  fraud,  they  might 

find  him  guilty  of  uttering  it  with  intent  to  defraud 

her. 

K  K  2 
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18S6.  '^^^  j^^y  found  the  prisoner  guilty,  and  the  learned 

^— v-*^      Judge  reserved  three  questions  for  the  consideration 
^c^"!'     of  THE  Judges. 

1st,  Whether  the  Sd  count  was  good  upon  the  face 
of  it. 

2dly,  Whether  the  4th  count  was  good  upon  the  face 
of  it 

3dly,  Whether  he  was  right  in  directing  the  juiy 
as  above  stated. 

This  case  was  considered  in  Michaelmas  term, 
18S6,  by  all  the  Judges  (except  Park  J.,  and  Cole- 
ridge J.),  and  they  were  unanimously  of  opinion  that 
the  2d  and  4th  counts  were  good  and  that  the 
direction  of  the  learned  Judge  was  right. 


1837.         REX  V.  JOHN  MINTER  HART,  otherwise 
^^^^  EDWARD  BLAKE, 

It  ii  forgery  for  Xhe  prisoner  was  tried  and  found  guilty  before  Mr. 
a£^ty  to^  Justice  Littledale,  Mr.  Baron  Bolland  being  pre- 
S^iiSfor  ^^^  *'  ^^  Central  Criminal  Court,  in  December, 
onesumoniy^to  1836,  UDOU  an  indictment,  of  which  the  foUowini;  is 

fill  up  the  bUl  u\       i. 

foraUu-gerfum.  »"  abstract. 

1st  count.  That  he  on  the  SSd  Jtibf,  at  the  parish  of 
St.  George  J  Hanover-squaret  feloniously  did  make  and 
forge  a  certain  bill  of  exchange,  which  is  as  follows : 
that  is  to  say — 

«  £500.  «  London,  Avgtist  20.  1836. 

<<  Two  months  afterdate,  pay  to  my  order  the  sum 

of  two  hundred  pounds,  value  received. 

"  C.  T^Ior. 
*'  To  the  Rev.  C  H.  Jenner, 

No.  1,  Chesterfield-street,  May  Fair  J 


f> 


With  intent  to  defraud  Charles  Herbert  Jenner. 
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2d  count    Feloniously  uttering,  disposing  of,  and      1837. 
putting  off  as  true,  with  a  like  intent,  knowing,  &c. 

3d  count  That  he  having  in  his  possession  a  like 
bill  of  exchange,  feloniously  did  falsely  make  and 
forge  thereon  an  acceptance  thereof,  with  a  like  in- 
tent, which  forged  acceptance  is  as  follows : — 

•*  Accepted,  Charles  H.  Jennerj  at  the  Bank  qf  Eng- 
land:' 

4th  count  Feloniously  uttering,  disposing  of,  and 
putting  off  a  like  forged  acceptance  of  the  said  bill  of 
exchange,  with  a  like  intent,  knowing,  &c. 

5th,  6th,  7th,  and  8th  counts.  Like  the  preceding, 
only  the  intent  is  stated  to  be  to  defraud  John  WiU 
liam  Edwards. 

9th  and  10th  counts.  Like  the  1st  and  2d,  only 
setting  out  the  bill  of  exchange,  with  the  acceptance 
written  thereon,  in  the  words  set  out  in  the  dd 
count. 

11th  and  12th  counts.  Like  9th  and  10th,  only 
with  intent  to  defraud  John  William  Edwards. 

Four  other  counts.  Like  the  preceding,  only  not 
setting  out  the  forged  instrument 

On  the  21st  of  July  last,  an  advertisement  appeared 
in  the  Morning  Post  of  that  day,  of  which  the  fol- 
lowing is  a  copy : — 

<<  Money  to  lend.  i^5000.  A  gentleman  has  this 
sum  at  his  banker's;  he  feels  desirous  of  lending 
immediately,  either  in  one  sum  or  in  amounts  not  less 
than  200/.,  on  personal  security  at  a  low  rate  of  in- 
terest, to  parties  requiring  the  same,  either  foac  short 
or  long  terms,  without  incurring  the  expense,  delay, 
and  expense  of  a  mortgage  on  funded,  landed,  or 
other  property,  or  an  application  to  friends  or  trustees : 
or  any  gentleman  requiring  a  sum  of  60,000/.  or  a 
smaller  amount,  on  the  deposit  of  his  title  deeds  for 
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18S7«      ^^  agreed  period,  can  have  the  same  at  4  jper  c^fi/^ 

^-*-v-*^      without  delay  and  with  privacy, 

"caie*  "  ApP^y  confidentially  by  letters,  post  paid,  to  Mr. 

Bhke,  No.  44,  Haymarket^  London.*' 

Mn  JenncTf  the  prosecutor,  who  had  read  the  adver- 
tisement, wrote  a  letter,  addressed  to  Mr.  Blake^  44. 
Haymarketj  of  which  the  following  is  a  copy : — 

**  Sir, — Perceiving  by  your  advertisement  in  the 
Morning  Post,  that  you  have  money  to  advance  on 
personal  security,  and  being  anxious  to  borrow  500^ 
for  one  year  immediately,  I  should  feel  obliged  by 
your  informing  me  what  interest  you  will  require,  and 
what  expenses  would  be  incurred  by  me  in  borrowing 
that  sum.  If  you  would  take  the  trouble  of  writing 
me  full  particulars,  I  shall  be  obliged,  and  if  they  are 
such  as  I  can  agree  to,  I  will  come  up  to  town  to- 
morrow {Friday^  afternoon. 

"  I  am.  Sir,  your  obedient  servant, 

"  Charles  H.  Jenner. 
"  Direct  &c.,  Chislehurst,  Kent 
"Ju^  31.  1836.'' 

On  the  next  day  Mr.  Jenner  met  the  prisoner  at 
Chislehurstj  who  did  not  then  mention  his  name,  but 
assented  to  the  name  of  Blake.  Mr.  Jenner  told  him 
he  wanted  money;  the  prisoner  asked  what  sum; 
Mr.  Jenner  said  9,001.  for  one  twelvemonth,  and  some 
discussion  arose  as  to  Mr.  Jdnner's  means  of  repaying 
it.  The  prisoner  said  he  had  the  money,  and  ap- 
pointed to  meet  Mr.  Jenner  the  ne^xt  day  in  London^ 
and  he  was  to  have  the  use  of  the  money  at  5  per  cent. 
interest  for  a  twelvemonth.  Mr.  Jenner^  on  the  23d, 
saw  the  prisoner,  who  took  from  his  pocket-book  a 
stamped  piece  of  paper,  and  he  wrote  something  on 
the  upper  comer  of  it  on  the  left  hand  which  Mr. 
Jenner  could  not  then  distinguish,  and  which  he 
banded  to  Mr.  Jenner j  and  requested  him  to  write  on 
it  "  accepted,*'  and  his  name,  which  Mr.  Jenner  did 
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and  also  wrote  on  it  "  at  the  Bank  of  England^*  the      1837, 
prisoner  having  requested  him  to  make  it  payable      "^^^^ 
there :  Mr.  Jenner  had  no  account  at  the  Bank  of       cm" 
England^  but  intended  to  open  an  account  there  be- 
fore his  acceptance  became  due. 

When  Mr.  Jenner  wrote  his  acceptance,  he  did  not 
notice  the  writing  which  the  prisoner  put  upon  the 
bill,  nor  did  he  notice  there  was  any  writing  there. 
The  prisoner  said  he  should  leave  Mr.  Jenner  for 
some  purpose,  which  he  stated.  Mr.  Jenner  said, 
"  Then  of  course  you  will  leave  the  check  with  me." 
The  prisoner  said  that  was  unnecessary,  and  said, 
"  To  shew  you  there  can  be  nothing  wrong,  there  are 
the  figures  denoting  200/.  written  in  the  corner.''  At 
that  time  Mr.  Jenner  had  his  acceptance  in  his  hand. 
He  looked  at  the  comer,  and  he  observed  written 
in  the  corner  ^SOO ;  an  £  and  %  and  two  noughts ; 
he  was  not  certain  it  denoted  200^  He  observed  the 
prisoner  writing  on  the  check.  Which  figures  denoting 
9001^  Mr.  Jenner  stated  in  his  evidence,  must  have 
been  written  before  Mr.  Jenner  wrote  his  acceptance. 
The  prisoner  then  took  the  check  away,  and  the  parties 
were  to  meet  at  the  Bank  Coffee-house  in  half  an 
hour.  Mr.  Jenner  went  there,  but  the  prisoner  did 
not  come.  Mr.  Jenner  stated  in  his  evidence  that  at 
the  time  he  wrote  the  letter  in  which  he  mentioned 
5Q0Lf  he  mentioned  that  as  a  nominal  sum,  wishing 
to  know  what  the  expense  of  that  might  be,  not  hav- 
ing exactly  made  up  his  mind  when  he  wrote  what 
sum  he  wanted ;  but  it  did  not  appear  that  he  gave 
that  explanation  to  the  prisoner.  Mr.  Jenner  also 
stated  in  his  evidence  that  he  never  gave  the  prisoner 
any  authority  to  fill  up  that  paper  for  a  greater  sum 
than  SOO/. ;  but  it  did  not  appear  that  he  made  any 
such  distinct  declaration  to  the  prisoner. 

Early  in  the  month'  of  Augnstj  the  prisoner  saw  a 
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1837*      person  of  the  name  oi  Edwards^  and  told  him  he  had 
an  acceptance  of  Mr,  Jevmer^^  for  500A,  which  he 
wished  him  to  buy ;  and  at  a  subsequent  time  Ed- 
wards  agreed  to  buy  the  bill  for  five  shillings  in  the 
pound:  he  then  saw.it  for  the  first  time,  and  it  was 
perfectly  blank,  with  the  exception  of  the  acceptance^ 
and  there  was  a  stamp  on  it ;  but  he  noticed  a  ataio 
on  the  left  hand  upper  corner,  and  on  this  being  re- 
marked to  the  prisoner,  he  said  it  was  as  he  had  re- 
ceived it    When  Edwards  agreed  to  give  five  shillings 
in  the  pound  for  the  bill,  it  was  to  be  drawn  and  in- 
dorsed.    On  the  13th  of  August  the  prisoner  and 
Edwards  met,  and  the  prisoner  produced  the  accept* 
ance  in  the  same  state  that  Edwards  had  seen  it  be- 
fore.    Edwards  then  paid  him  the  money,  a  SOLf 
bank  note,  and  two  checks,  one  for  %SU  and  the  other 
for  50/. ;  and  Edwards  was  to  pay  him  50^  more  if  the 
bill  was  paid  at  maturity,  or  in  the  event  of  his  getting 
a  fresh  security:   the  prisoner  then  delivered  the 
blank  acceptance  to  Edwards^  which  he  kept  about 
ten  days,  and  then  he  met  the  prisoner  again,  and 
gave  him  the  blank  acceptance  to  be  drawn  and  in* 
dorsed,  and  on  the  following  day  the  prisoner  pn^ 
duced  the  blank  acceptance,  with  the  name  of  C 
Taylor  as  drawer,  and  C.  Taylor  as  indorser;  nothing 
else  was  then  written :   Edwards  then  desired  the 
prisoner  to  draw  the  body  of  the  bill,  which  he  did. 
Edwards  made  some  observations  on  the  bill  being 
for  5001     The  prisoner  produced  the  letter  from 
Mr.  JenncTj  of  the  21st  Jtily^  before  stated,  in  corro* 
boration  that  the  bill  was  for  5(X)L    Edwards  stated 
that  he  did  not  know  the  circumstances  relating  to 
the  bill  till  it  was  delivered  to  him  filled  up. 

It  was  proved  that  an  acid  had  been  used  on  that 
part  of  the  paper  where  the  stain  was,  and  that  an 
acid  applied   there  would  have  the  effect  of  dis- 
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charging  ink ;  but  the  persons  who  gave  evidence  as      1837. 
to  the  acid  did  not  prove  what  had  been  there  before 
the  acid  was  applied. 

The  learned  Judge  told  the  jury,  in  case  they 
should  find  the  prisoner  guilty,  to  say  whether  they 
were  of  opinion  that  the  figures  denoting  200^  were 
in  the  corner  of  the  paper  when  it  was  taken  away 
by  the  prisoner  from  Mr.  Jetmer ;  and  whether  the 
authority  to  fill  up  the  bill  was  confined  to  SOOL 

The  jury,  after  they  had  found  the  prisoner  guilty, 
stated,  that  they  were  of  opinion  that  the  figures  de- 
noting SOOL  were  in  the  comer  of  the  paper  when  it 
was  taken  away  by  the  prisoner  from  Mr.  Jetmer,  and 
also  that  the  authority  to  fill  up  the  bill  was  confined 
toSOOL 

The  learned  Judge  doubted  whether  the  ofience 
amounted  to  forgery,  and  respited  the  judgment,  in 
Older  to  take  the  opinion  of  the  Judges. 

This  case  was  argued  in  Hilary  Term  1837f  at  a 
meeting  of  all  the  Judges  (except  Littledale  J., 
BosANQUET  J.,  and  Gurnet  B.)  by 

Curwood^  for  the  prisoner.  The  prisoner  is  impro- 
perly convicted.  The  facts  amount  to  no  more  than 
a  fraud,  and  do  not  constitute  the  legal  crime  of 
forgery.  The  prisoner  had  authority  to  draw  a  bill, 
which  the  prosecutor  had  accepted;  he  has  drawn 
the  bill,  but  for  a  greater  amount  than  he  had  au- 
thority for.  A  mere  excess  of  a  lawful  authority  is  a 
fraud  only,  and  not  forgery.  In  order  properly  to 
apply  the  law  to  the  facts  of  this  case,  it  is  important 
to  look  at  the  nature  and  definition  of  a  bill  of  ex- 
change, and  it  will  appear  that  the  200/.  said  to  have 
been  placed  in  figures  was  no  part  of  this  bill  as  handed 
over  to  the  prisoner.  A  bill  of  exchange  is  de- 
fined in  the  books  (a)  as  an  open  letter  of  request, 

(a)  Chitty  on  Bilk,  p.  1. 
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1837«  o^  ^°  order  from  one  person  to  another,  desiring  the 
latter  to  pay  on  account  of  the  former  a  sum  of  monej 
therein  mentioned  to  a  third  person.  The  sum  must 
be  written  and  expressed  in  the  body  of  the  bill.  The 
figures  in  the  margin  are  no  part  of  the  bill,  (a)  If  the 
sum  mentioned  in  the  body  of  the  bill  exceeded  the 
sum  in  figures,  there  can  be  no  doubt  that  the  ac- 
ceptor would  be  liable  for  the  sum  in  the  body  of  the 
bill,  not  that  in  the  margin  ;  and  Lord  Abinosr  has 
ruled  at  Nisi  Prius  that  the  %ures  in  the  margin  are 
no  part  of  the  bill.  It  is  important  to  establish  this, 
that  the  case  may  be  freed  from  a  difficulty  improperly 
introduced  into  it,  by  the  supposition  that  the  figures 
limit  the  acceptance.  The  case  is  merely  one  of 
a  blank  acceptance;  and  the  prisoner  having  authority 
verbally  given  to  fill  up  the  bill  for  200/L,  draws 
and  fills  it  up  for  5Q0L  The  books  are  barren  of  cases 
immediately  applicable,  but  there  are  certainly  no 
authorities  to  show  a  mere  excess  of  authority  in  draw- 
ing a  bill  to  be  a  forgery.  The  nearest  case  is  that 
in  Noy's  Reports,  101.,  where  it  is  said  to  have  been 
held,  that  if  he  that  writes  a  will  omits  a  thing  that 
was  appointed  to  be  put  in^  that  is  not  forgery ;  but 
if  the  devise  had  been  to  A.  for  life,  the  remainder 
to  B.  in  fee,  and  he  that  writes  the  will  omits  the 
estate  for  life  to  ^.,  by  which  the  fee  is  presently  to 
J?.,  that  is  forgery.  The  same  case  is  reported  in 
Moore's  Reports,  7^9*  It  appears  to  be  a  decision 
of  the  Star  Chamber,  and  not  entitled  to  the  weight 
of  a  modern  decision,  it  being  well  known  that  that 
Court  did  not  hold  itself  bound  by  strict  rules  of  law, 
but  resorted  to  maxims  of  expediency.  Such  a  de^ 
cision  will  not  be  much  respected,  unless  focmd  to 
rest  on  correct  principlesw    It  is  certainly  strange  that 

(ff)  See  Chitty  od  Bills^  60.    EUiM'i  case,  2  East,  P.  C.  951. 
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a  bare  omission  of  a  legacy  in  a  will  which  one  is  in-  1837. 
structed  to  make  should  not  be  forgery,  while  an 
omission  which  causes  a  material  alteration  in  a  devise 
to  another  should  be  forgery.  The  doctrine  seems 
to  have  been  adopted  in  all  the  text  books,  but  in  all 
is  referable  to  the  case  in  Noy,  and  can  be  entitled  to 
no  greater  weight  than  that  case  is  entitled  to.  And 
that  case  seems  contradicted  by  the  case  of  Sir  John 
MoTVin*s  will,  reported  in  Dyer,  288.,  where  it  was 
held  to  be  no  forgery  under  5  EUz.  c.  15.  to  insert  a 
devise  without  authority;  though  the  contrary  is 
erroneously  laid  down  as  law  in  3  Inst.  170.,  on  the 
authority  of  the  case  in  Dyer.  It  must  be  admitted 
to  be  forgery  at  common  law  to  affix  a  genuine  signa- 
ture to  a  wrong  instrument,  as  in  the  case  put  by  Sir 
E.  Coke^  of  applying  the  signature  of  a  letter  to  a 
release.  But  here  the  signature  is  genuine,  and 
applied  to  an  instrument  for  which  it  was  intended. 
It  was  meant  for  the  acceptance  of  a  bill  of  exchange, 
and  is  so  used,  only  for  a  larger  amount  than  intended. 
This  case  is  analogous  to  the  cases  of  embezzlement 
by  servants,  which  at  common  law  are  not  larceny ; 
they  are  so  made  by  statute.  There  the  servant  had 
authority  to  receive,  but  not  to  retain.  It  is  of  im- 
portance to  keep  the  boundaries  of  offences  clear  and 
distinct  The  line  between  fraud  and  forgery  is 
clearly  marked,  and  ought  to  be  so  kept  There  is 
no  direct  authority  for  ranging  this  fraud  within  the 
definition  of  forgery,  and  there  is  no  principle  on  which 
it  can  be  said  to  be  necessarily  so  classed.  It  ought 
not,  therefore,  to  be  so  held. 

The  Judges  were  unanimously  of  opinion  that  the 
filling  up  the  bill  for  500/.,  the  prisoner  having  no 
authority  beyond  200/.,  was  a  false  making  of  a  bill 
for  500/.,  and  that  the  conviction  was  therefore  right 
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1837.  REX  V.  THOMAS  ALLEN. 

L«r^y  com-  'J'he  prisoner  was  tried  before  J.  Mirehouse,  Esq,, 
bowrd  an  En-  Common  Seijeant,  in  November  1836|  at  the  Central 
g'JriS'f*  Criminal  Court. 

^ShT  *•*  ^Idr  ^^  ^^^  ^  sailor  in  the  Aurora^  of  London,  and 
doD  d^e  found  guilty  of  stealing  three  chests  of  tea  out  of  that 
SlSi^^    vessel,  when  lying  off  fVampu,  in  China.     It  was 

proved  that  the  vessel,  in  the  river  at  fFampn,  was 
twenty  or  thirty  miles  from  the  sea. 

Qarhson  objected,  that  the  (rffence  was  not  com- 
mitted on  the  high  seas,  within  the  jurisdictioD  of  the 
Central  Criminal  Court. 

PhilHps,  for  the  prosecution,  gave  no  evidence 
as  to  the  tide  flowing  or  otherwise  at  the  place  where 
the  vessel  lay. 

This' case  was  considered  at  a  meeting  of  all  the 
Judges  (except  Littledalb  J.,  Bosanquet  J.,  and 
Gurnet  B.),  in  Hilarjf  term,  18d7f  and  they  were 
unanimously  of  opinion  that  the  cofivictidn  was  rigb^ 
the  place  being  one  where  great  ships  go. 

See  465  FT.  4.c.  96.  «.S8.»  wfaerebj  juriadiction  is  given  to 
the  Central  Crimiiial  Court,  over  ofiences  on  the  high  aeas,  and 
other  places  within  the  jurisdiction  of  the  admiralty.  See  also 
Rex  V.  DepardOf  1  Taun.  26. 
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At  a  meeting  of  twelve  of  the  Judges,  for  tlie  pur« 
pose  of  choosing  the  Spring  Circuits  of  1837f  (Lit* 

TLEDALE  J.,  ^BoSANQUET  J.,   and  CoLERIDGE  J.   being 

absent  from  indisposition),  a  discussion  took  place  as 
to  some  points  which  were  thought  likely  to  occur  ^t 
the  assizes^  in  consequence  of  the,  recent  Act  fpr 
allowing  prisoners,  indicted  for  felony,  to  make  fuU 
defence  by  counsel ;  and  the  following  seemed  to  be 
the  course  of  practice  which  the  Judges  present 
thought  it  would  be  most  advisable  to  adopt :  — 

1.  That  where  a  witness  for  the  Crown  has  made 
a  deposition  before  a  magistrate,  he  canpot,  upon  his 
cross-examination  by  the  prisoner's  counsel,  be  asked 
whether  he  did  or  did  not,  in  his  deposition^  make 
such  or  such  a  statement,  until  the  dep(;^tion  itself 
has  been  read,  in  order  to  manifest  whether,  suc)^ 
statement  is  or  is  not  contained  therein;  aad  tha( 
such  deposition  must  be  read  as  part  of  th^  evidence 
of  the  cross-examining  counsel. 

2.  That,  after  such  deposition  has  been  read,  the 
prisoner's  counsel  may  proceed  in  his  cross-examin- 
ation of  the  witness  as  to  any  supposed  contradiction 
or  variance  between  the  testimony  of  the  witness  in 
Court  and  his  former  deposition;  after  which  the 
counsel  for  the  prosecution  may  re-examine  the  wit- 
ness, and  after  the  prisoner's  counsel  has  addressed 
the  jury,  will  be  entitled  to  the  reply.  And  in  case 
the  counsel  for  the  prisoner  comments  upon  any  sup- 
posed variance  or  contradiction,  without  having  read 
the  deposition,  the  Court  may  direct  it  to  be  read. 
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1837.      and  the  counsel  for  the  prosecution  will  be  entitled 
to  the  reply  upon  it. 

3.  That  the  witness  cannot,  in  cross-examination, 
be  compelled  to  answer,  whether  he  did  or  did  not 
make  such  or  such  a  statement  before  the  magistrate, 
until  after  his  deposition  has  been  read,  and  it  appears 
that  it  contains  no  mention  of  such  stat^nent.  In 
that  event  the  counsel  for  the  prisoner  may  proceed 
with  his  cross-examination ;  and  if  the  witness  admits 
such  statement  to  have  been  made,  he  may  comment 
upon  such  omission,  or  upon  the  effect  of  it  upon  the 
other  part  of  his  testimony ;  or  if  the  witness  denies 
that  he  made  such  statement,  the  counsel  for  the  piip 
soner  may  then,  if  such  statement  be  material  to  the 
matter  in  issue,  call  witnesses  to  prove  that  he  made 
such  statement.  But  in  either  event,  the  reading  of 
the  deposition  is  the  prisoner's  evidence,  and  the 
counsel  for  the  prosecution  will  be  entitied  to  reply. 

4.  If  the  only  evidence  called,  on  the  part  of  the 
prisoner,  is  evidence  to  character,  although  the  coun- 
sel for  the  prosecution  is  entitied  to  the  reply,  it  will 
be  a  matter  for  his  discretion  whether  he  will  use  it 
or  not  Cases  may  occur  in  which  it  may  be  fit  and 
proper  so  to  do. 

5.  In  cases  of  public  prosecutions  for  felony,  instil 
tuted  by  the  Crown,  the  law  officers  of  the  Crown, 
and  those  who  represent  them,  are,  in  strictness,  en- 
titled to  the  reply,  although  no  evidence  is  produced 
on  the  part  of  the  prisoner. 
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Abortion. 

It  is  an  answer  to  an  indictment  in  the  second  section  of 
4fS  G.  3.  c.  58.,  for  the  single  felony,  that  the  woman 
was  pr^pmnt    Bex.  v.  Scudden  Page  216 

ACCEPTANCE. 

See  FoROERY,  7,  16.    Uttering,  S. 

An  indictment  under  11  6.  4.  and  1  W.  4.  c.  66.  5.  8.,  (or 
uttering  a  forged  bill  of.  exchange,  is  not  supported  by 
proof  of  uttering  a  bill  of  which  the  acceptance  only  is 
forged.  The  indictment  must  charge  the  uttering  the 
forged  acceptance.     Rex  v.  Harwell.  405 

ACCESSARY, 

See  Princii^al  and  Accessary.    Felo  de  Se. 

ACCOMPLICE. 
See  Fei^o  de  Se. 

ACCOUNT,  CREDIT  IN. 

See  False  Pretences,  1. 

ACQUITTANCK 

See  Forgery,  15. 

AFFIRMATION. 
See  QuAicER,  2. 

A  quaker  is  not  a  good  juryman  on  his  affirmation. 
jRix  V.  Jtoberl  Ckarmens.  374 

AGISTMENT. 

See  Larceny,  18. 
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ALTERATION. 
See  Forgery, 

ALTERNATIVE. 

See  Indictm£NT|  9.  17. 

ANIMALS. 

See  Larceny,  12.    Sheep  Stealing. 

ARREST. 

See  Cutting,  2,  4,  5,  6.  Gamekeeper,  1,  2,  S.  Man- 
slaughter, 1.    Warrant, 

1.  If  a  man  be  found  attempting  to  commit  a  felony  in 
the  night,  any  one  may  apprehend  and  detain  him, 
until  he  can  be  carried  before  a  magistrate.  Bex  v. 
Hunt.  Page  9S 

2.  If  a  constable  take  a  man  without  a  warrant*  upon  a 
charge  which  gives  him  no  authorit)r  to  do  so,  and 
the  prisoner  runs  away  and  is  pursued  by  JC  &,  who 
was  with  the  constable  all  the  time,  and  charged  by 
him  to  assist,  and  the  man  kill  «^  &  to  prevent  hb  re- 
taking him,  it  will  not  be  murder,  but  manslaughter 
only,  because  the  arrest  was  illegal,  and  J.  S.  ought  to 
have  known  it  was,  and  then  hb  attempt  to  retake 
was  illegal  also ;  and  that,  though  the  prisoner,  whilst 
in  custody  of  the  constable,  struck  the  man  by  whom 
charge  was  given,  because  a  blow,  whilst  he  was  under 
the  influence  of  the  provocation  from  the  ill^al  arrest 
caused  by  such  man,  would  not  justify  the  constable 
in  detaining  him ;  at  least  it  will  make  no  diflferenoe  if 
the  blow  was  not  likely  to  be  followed  with  dangerous 
consequences  nor  made  a  new  and  dbtinct  ground  of 
detainer.    Rex  v.  Curvan.  132 

3.  A  man  may  be  arrested  without  warrant  under 
3  G  4.  c.  40. 5.  5.,  as  a  person  found  in  a  dwelling^-house, 
and  with  intent  to  commit  a  felony,  if  he  b  seen  in  the 
dwelling-house,  but  gets  out  of  it,  and  b  taken  on  fresh 
pursuit.  And  it  makes  no  difference  that  he  was  not 
seen  getting  out  of  the  house,  and  was  found  conceal- 
ing himself  to  avoid  being  apprehended  upon  other 
premises  near. 

To  make  such  an  arrest  legal,  it  is  not  necessaiy  that  the 
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A  RREST  —  continued. 

§ 

person  should  have  at  the  time  he  is  arrested  a  con- 
tinuing purpose  to  commit  the  felony ;  he  may  be  ar- 
rested though  that  purpose  is  wholly  ended. 

Where  the  circumstances  are  such,  that  a  man  must 
know  why  a  person  is  about  to  apprehend  him,  he 
need  not  be  told,  and  the  arrest  will  be  legal,  and  the 
resistance  illegal,  as  much  as  if  he  had  been  told. 
B£x  V,  Howarth.  Page  207 

4.-  Attempting  illegally  to  arrest  a  man  is  sufficient  to 
reduce  killing  the  person  making  the  attempt  to  man- 
slaughter,, though  the  arrest  was  not 'actually  made, 
and  though  the  prisoner  had  armed  himself  with  a 
deadly  weapon  to  resist  such  attempt;  if  the  prisoner 
was  in  such  a  situation  that  he  could  not  have  escaped 
from  the  arrest ;  and  it  is  not  necessary  that  he  should 
have  given  warning  to  the  person  attempting  to  arrest 
him  before  he  struck  the  blow.  Rex  v.  Thompson.    80 

ARSON. 

See  Challenge  to  the  Panel.  Indictment,  23. 
Ship.    Threatening  Letters,  S.     Malice. 

1.  A  house,  in  part  of  which  a  man  lives,  and  other 
parts  of  which  he  lets  to  lodgers,  may  be  described  as 
his  house,  though  he  has  taken  the  benefit  of  the  In- 
solvent Debtor's  Act,  and  executed  an  assignment 
including  the  house,  if  the  assignee  has  not  taken  pos- 
session ;  at  least  no  objection  can  be  made  if  in  other 
counts  it  is  stated  as  the  house  of  the  assignee,  and  in 
others  of  the  lodger,  whose  room  was  set  fire  to. 
Rex  V.  Ball.  80 

2.  It  is  not  within  7  &  8  G.  4.  c.  30.  s.  2.,  for  a  wife  to 
set  fire  to  her  husband's  house.     Rex  v.  March.      182 

3.  An  open  building  in  a  field,  at  a  distance  from,  and 
out  of  the  sight  of  the  owner's  house,  though  board- 
ed round  aiid  covered  in,  is  not  an  out-house  within 
7  &  8  G.  4.  c.  30.  5. 2.  Rex  v.  EUison  and  another.   336 

4.  It  is  no  objection  on  not  guilty,  that  there  is  no  such 
place  in  the  county  as  that  in  which  the  ofience  is 
stated  to  have  been  committed. 

VOL.  I.  L    l 
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ARSON — continued. 

On  an  indictment  for  setting  fire  to  a  stack  of  pnlse^  a 
mistake  as  to  the  name  of  the  place  where  the  ofience 
was  committed  is  immaterial :  the  charge  is  transitory, 
not  local* 

Upon  a  statute  which  makes  it  capital  to  set  fire  to  a 
stack  of  pulse,  it  is  sufficient  to  state  that  the  prisoner 
set  fire  to  a  stack  of  beans.  The  judges  will  take  no- 
tice that  beans  are  pulse.  Bex  v.  Woodward.  Page  323 

5.  An  open  shed  in  a  farm-yard,  composed  of  upright 
posts  supporting  pieces  of  wood  laid  across  them,  and 
covered  with  straw  as  a  roof,  is  an  outhouse  within 
the  meaning  of  7  &  8  G.  4.  c.  SO.  s.  2*  To  consti- 
tute a  setting  on  fire,  it  is  not  necessary  that  any  flame 
should  be  visible.     Eex  v.  Stallion.  398 

6»  An  Indictment  for  firing  a  stack  of  straw  is  not  sup- 
ported by  proof  of  firing  a  stack  of  hauln.  Bex  v. 
Tottenham. 

ASPORTATION. 

See  County,  1.  3.  Larceny,  1.  Steaung  from  the 
Person*     Sheepstealing,  1. 

If  a  larceny  be  committed  out  of  the  kingdom,  though 
within  the  King's  dominions,  bringing  the  things 
stolen  into  this  kingdom,  will  not  make  it  larceny 
her^.     Bex  v.  Prc/aoes.  349 

ASSAULT. 

Makmg  a  female  patient  strip  naked  under  the  pretence 
that  the  defendant,  a  medical  man,  cannot  otherwise 
judge  of  her  illness  is,  if  he  himself  takes  off  her 
clothes,  an  assault.    Bex  v.  Bosimki.  19 

ASSE& 

See  Cattle,  1. 

AUTRE  FOIS  ACQUIT. 

1.  Plea  by  one  prisoner, indicted  singly  for  receiving  stolen 
goods,  of  autre  /ois  acquit^  under  an  indictment 
against  him  and  four  others,  on  which  one  was  con- 
victed, and  the  prisoner  and  the  three  others  were 
acquitted,  held  good.     Bex  v.  Dann.  424 

2.  An  acquittal  on  an  indictment  for  having  been  pre- 
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AUTRE  FOIS  ACQUIT— continuecL 

sent  aiding  and  abetting  in  a  felony,  is  no  bar  to  in- 
dictment charging  the  party  as  accessary  before  the  fact* 
Sex  V.  Burchenough.  P&ge  477 

BAILEE, 

See  Larceny,  5.  15.  18. 

BANKER. 

Obtaining  credit  in  account  from  the  part3r's  own  banker) 
by  drawing  a  bill  on  a  person  on  whom  the  party  has 
no  right  to  draw,  and  which  has  no  chance  of  being 
paid,  is  not  within  7  &  8  G.  4.  ^.  29.  5.  SS.^  though 
the  banker  pays  money  for  him  inconsequence  thereof, 
to  an  extent  he  would  not  otherwise  have  done.  Rex 
V.  WaveU.  224? 

BANKRUPT. 

On  an  indictment  against  a  bankrupt  for  concealing  hb 
effects ;  if  the  evidence  is  that  the  bankrupt  on  his  last 
examination  stated  that  a  book  given  in  by  him  con- 
tained an  account  of  all  his  effects,  it  is  incumbent  on 
the  prosecutor  to  produce  the  book,  or  account  for  it, 
that  it  may  be  seen  whether  that  book  mentions  the 
property  or  not.    Rex  v.  Evanu  70 

BASTARD. 

See  Murder,  6. 7. 

1,  Indictment  for  murder  of  a  female  bastard  child,  whose 
name  to  the  jurors  was  unknown.  The  child  had  not 
been  baptized,  but  the  prisoner  had  said  she  should 
like  it  to  be  called  Mary  Antij  had  called  it  Maty  Ann, 
at  another  time  Little  Mary.  The  father  was  a  bap- 
tist, the  child  illegitimate : 

Held,  that  the  child  had  not  acquired  a  name  by  reputa- 
tion, and  the  indictment  good.     Rex  v.  Sff^ith.        402 

2.  An  illegitimate  child  had  been  baptized  by  the  name  of 
Eliza^  Vithout  any  surname,  was  described  in  an  in- 
dictment as  Eliza  Waters^  Waters  being  the  name  of 
her  mother:  Held  a  misdescription,  the  child  not 
having  acquired  such  name  by  reputation.  Rex  v. 
Waters.  457 
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BIGAMY. 

See  Marriage. 

1.  On  an  indictment  for  bigamy,  if  the  first  marriage  was 
in  Ireland^  it  is  no  objection  that  it  was  by  licence, 
when  one  of  the  parties  was  under  age,  and  that  there 
was  no  consent  of  parents,  unless  such  marriage  was 
vacated  on  that  ground  within  a  year,  under  9  G.  2. 
c.  11.,  the  Insh  Marriage  Act.  Rex  v.  Jacobs.   Page  1 40 

2.  Indictment  for  bigamy  committed  in  one  county,  found 
by  a  jury  of  another  where  prisoner  was  apprehended, 
must  state  that  fact     Rex  v.  Frdser,  407 

BILLS  OF  EXCHANGE. 
See  Forgery. 

Indictment  for  uttering  a  forged  bill  of  exchange  set  out, 
*^ii  4  mbis  de  datepar  cette  lettre  de  change  &  Pordre  de 
nous-m^me  la  somme  de  500  litres  sterling,"  and  trans- 
lated, *'  at  four  months  date  by  this  bill  of  exchange, 
the  order  of  ourselves,  the  sum  of  five  hundred  pounds 
sterling:"  held  good.     Rex  v.  Szudnrskie.  429 

BLACK  ACT. 

Asses  are  ^^  cattle"  within  the  meaning  of  the  9  G.  1. 
c.  22.      See  4  G.  4.  c.  54.  5.  2.     Rex  v.  Whitney.      5 

BOUNDARIES. 
See  County,  2. 

BREAKING. 

1.  If  the  sash  of  a  window  be  partly  open,  but  not  suf* 
ficiently  as  to  admit  a  person,  the  raising  it  so  as  to 
admit  a  person  is  not  a  breaking  of  the  house.  Rex 
y.  Smith.  178 

2.  Removing  the  fastening  of  a  window,  by  the  hand  in- 
troduced through  a  broken  pane  of  the  window,  and 
thereby  opening  the  window  and  entering  is  a  break- 
ing. Especially  if  the  removal  could  not  have  been 
effected  without  breaking  more  of  the  glass.  Rex  v. 
Robinson  and  another.  327 

8.  Lifting  the  flap  of  a  cellar  usually  kept  down  by  its 
own  weight,  is  a  sufficient- breaking  for  the  purpose  of 
burglary.     Rex  v.  George  Russell.  377 
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BURGLARY. 

See  Dwelling-house.     Breaking,  1,  2^  S. 

1 .  If  a  servant  lives  in  a  house  of  his  master'Si  at  a  yearly 
rent,  the  house  cannot  be  described  as  the  master's 
house,  though  it  is  on  the  premises  where  the  mas- 
ter's business  is  carried  on,  and  although  the  servant 
has  it  because  of  his  service.  Hex  v.  Jarvis  and  ano- 
ther. Page  7 

2.  An  outhouse  in  the  yard  of  a  dwelling-house,  will 
be  parcel  of  the  dwelling-house,  if  the  yard  is  inclosed, 
though  the  occupier  has  another  dwelling-housey 
opening  in  the  yard,  and  he  lets  such  dwelling-house 
with  certain  easements  in  the  yard.  Rex  v.  Walten 
and  others.  13 

3.  Though  a  servant  live  rent-free  for  the  purpose  of 
his  service,  in  a  house  provided  for  that  purpose,  yet 
if  he  has  the  exclusive  possession,  and  it  is  not  parcel 
of  any  premises  which  his  master  occupies,  it  may  be 
described  as  the  house  of  the  servant;  especially  if  the 
house  belongs  not  to  his  master,  but  to  some  person 
paramount  his  master,  as  in  the  case  of  the  toll  collec- 
tor* s  house  occupied  by  the  servant  of  the  lessee  of  the 
tolls,  for  the  purpose  of  collecting  the  tolls.  Rex  v. 
Camfield  and  another.  42 

4.  Throwing  up  a  window,  and  introducing  an  instru- 
ment between  such  window  and  an  inside  shutter,  to 
force  open  the  shutter,  if  the  hand,  or  some  part  of  it* 
is.  not  within  the  window,  is  not  a  su£Scient  entry  to 
to  constitute  burglary.    Rex  v.  Rust  and  another.    183 

BURNING. 

See  Arson. 

CAPTION. 

See  Quakers. 

CATTLK 

See  Maiming. 

Asses 'are  cattle  within  the  meaning  of  9  G.  1.  r.  28. 
See  4  G.  4.  c.  54.  s.  2.     Rex  v.  Whitney.  3 

CENTRAL  CRIMINAL  COURT. 
See  Jurisdiction,  2. 
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CERTIORARI. 
See  Costs. 

CHALLENGE  TO  THE  PANEL. 

Upon  a  challenge  for  cause,  the  person  making  the 
challenge  must  be  prepared  to  prove  the  cause.  On 
an  indictment  on  9  6.  1.  c.  23.,  for  setting  fire  to  a 
barn ;  in  support  of  a  challenge  to  the  panel,  because 
the  sheriff's  an  inhabitant  of  the  hundred,  it  is  neces- 
sary to  prove  that  the  notice  has  been  given  within 
two  days  of  the  injury,  and  that  the  examination  has 
been  delivered  which  the  statute  requires.  Rexw. 
Savage.  Page  51 

CHEQUE. 

Priscmer  occasionally  employed  as  a  clerk  to  prosecutors ; 
having  received  from  them  a  cheque  on  their  bankers, 
payable  to  a  creditor,  for  the  purpose  of  giving  it  to 
the  creditor,  appropriated  it  to  his  own  use :  Held, 
larceny  of  the  cheque.    Reji  v.  Metcalf.  433 

CLERGY. 

See  Indictment,  9. 

If  a  prisoner  does  not  pray  his  clergy  in  a  clergyable 
felony,  and  sentence  of  death  is  passed  upon  him,  he 
may  be  brought  up  at  a  subsequent  assizes,  and  have 
his  clergy.     Rex  v.  Armstrong  and  another  21 

CLERK. 

See  Embezzlement. 

COIN. 

See  Uttering,  1. 

1.  The  statute  8  &  9  W.S.  c.  26.,  in  that  part  which  re- 
lates to  instruments  to  mark  the  edges,  is  not  confined 
to  such  instruments  as  were  in  use  when  that  Act  was 
passed ;  it  extends  to  newly  invented  intruments  which 
will  produce  the  same  effect.  Nor  is  it  confined  to  such 
instruments  as,  used  by  the  hand,  unconnected  with 
any  other  power,  will  produce  the  efiect.  A  collar, 
marking  the  edge,  by  having  the  coin  forced  through  it 
by  machinery,  is  an  instrument  within  the  Act,  though 
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COIN— continued. 

this  mode  of  marking  the  edges  is  of  modern  inven- 
tion.     Mea  v.  Moore.  Page   122 

2.  In  a  conviction  of  two  seperate  offences  of  uttering 
counterfeit  coin,  in  two  counts  one  judgment  for  two 
years'  imprisonment,  wider  2  tV.4f.  c.  34.  s*  7^  is 
bad.    Hex  v.  Robinson.  413 

CONCEALMENT. 

1.  If  the  mother  causes  the  body  of  her  child  to  be 
secretly  buried  with  intent  to  conceal  the  birth,  she 
may  be  convicted  of  concealment,  though  she  may 
have  previously  allowed  the  birth  to  be  known.  Rex 
V.  Douglas.  480 

CONFESSION. 

See  Evidence,  11,   12,   13.     PaiNCiPiiL  and  Acces- 

SARV.  3. 

1.  A  confession  obtained^  without  threat  or  promise^  from 
a  boy  14  years  old,  by  questions  put  by  a  police-o£Scer, 
in  whose  custody  the  boy  was,  on  a  charge  of  felony, 

V       and  when  he  had  no  food  for  nearly  a  whole  day,  held 
rightly  received.     Rex  v.  ThonUon.  27 

2.  A  confession  made  in  consequence  of  persuasion  by  a 
clergyman,  not  with  any  view  of  tempcnral  benefit,  is 
admissible.     Rex  v.  GUham.  186 

CONTRA  FORMAM,  PACEM,  &c. 

See  Indictment,  18.  24. 

A  bad  conclusion  of  contra  pacem  is  as  no  contra  pacem^ 

and  is  cured  by  7  &  8  G.  4.  c.  64.  s.  20.     Rex  v. 

Chalmers.  352 

CORPORATIONS. 
See  Indictment.  1. 

COSTS. 

Upon  an  indictment  for  a  riot,  removed  by  the  prosecu« 
tors  by  certiorari  into  the  Court  of  King's  Bench,  and 
tried  at  Nisi  Prius,  the  prosecutor  and  witnesses  are 
not  entided  to  costs  under  7  G.  4.  c.  64.  Rex  v.  John" 
son  and  others.  173 

COUNSEL. 

See  Memorandum.  494 

L  L   4 


\ 

506  INDEX 

COUNTY. 

1.  If  a  man  steal  in  a  county  and  earn'  into  another,  it 
¥^ill  be  larceny  in  the  latter,  though  the  goods  arc  not 
carried  into  the  latter  county  until  long  afler  the  ori- 
ginal theft.     B£x  V.  Parkin.  Page  45 

2.  The  provision  in  7  G.  4.  c.  64.  5.  12.  as  to  offences 
committed  within  500  yards  of  the  boundaries  of  coun- 
ties, is  confined  to  county  boundaries,  and  to  prosecu- 
tions in  counties.  It  does  not  apply  to  prosecutions 
in  limited  jurisdictions.     Hex  v.  Welsh.  175 

S.  Indictment  for  stealing  two  horses  in  Kent.  The  only 
evidence  of  stealing  in  Kent  was,  that  the  cons'*:able 
having  taken  the  prisoner  in  Surry y  and  the  prisoner 
having  offered,  oi\  some  pretence,  to  go  to  a  place  in 
Kenty  the  constable  and  prisoner  rode  the  horses  there, 
and  the  prisoner  escaped,  leaving  the  horses  with  the  con- 
stable :  Held  not  sufficient.    Rex  v.  Simmonds.  408 

CREDIT. 

See  False  Pretences,  1. 

CUTTING. 

See  Arrest.     Indictment,  2.     Provocation, 

1.  An  indictment  under  43  G.  3.  c.  58.  for  cutting  and 
maiming,  with  intent  to  murder  and  disable*  is  not 
supported  by  evidence  of  a  cutting  with  intent  to  pro- 
duce temporary  disability  in  a  person  lawfully  appre- 
hending the  prisoner.     Rex  v.  Bqyce.  29 

2.  On  an  indictment  for  cutting  and  maiming  with  intent 
to  do  grievous  bodily  harm,  a  prisoner  may  be  con- 
victed whose  main  and  principal  intent  was  to  prevent 
his  lawful  apprehension ;  if,  in  order  to  effect  the  latter 
intent,  he  also  intended  to  murder,  do  grievous  bodily 
harm,  &c.     Rex  v.  Gillaw.  85 

,  3.  On  an  indictment  for  maliciously  cutting,  malice  against 
the  individual  cut  is  not  essential,  general  malice  is 
sufficient;  an  intent  to  do  grievous  bodily  harm  is 
sufficient,  though  the  cut  was  slight  and  not  in  a  vital 
part ;  the  question  is  not  what  the  wounds  is«  but  what 
is  intended.     Rex  v.  Hunt.  93 

4.  The  prisoner  was  indicted  for  cutting  and  maiming,  with 
intent  to  prevent  his  apprehension  for  an  offisnce  for 
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CUTTING  —continued. 

which  he  was  liable  to  be  apprehended,  to  wit,  foi*  that 
he  did  violently  assault  and  beat  A.  B,  The  prisoner 
was  taken  before  the  magistrate  by  the  prosecutor  on 
a  warrant  directed  to  him  for  an  assault,  and  ordered 
to  find  bail,  which  he  refused  to  do ;  and  whilst  the 
commitment  was  making  out,  escaped.  The  prosecutor, 
by  verbal  directions  of  the  magistrates,  pursued  the 
prisoner,  and  in  attempting  to  apprehend  him,  was 
cut  by  him  :  Held  well  convicted,  and  that  the  offence 
was  rightly  described.     Rex  v.  Williams,      Page  387 

5.  A  constable  who  had  verbal  directions  from  the  ma- 
gistrates to  apprehend  all  persons  playing  at  thimble- 
rig,  attempted  to  apprehend  tKe  prisoner  and  his  com- 
panions playing  at  thimble-rig  in  a  public  fair.  The 
constable,  with  assistance,  took  one  of  the  party,  but 
the  prisoner  and  the  rest  rescued  him,  and  got  off.  In 
the  evening  of  the  same  day,  the  constable  found  the 
prisoner  in  a  public  house,  not  having  been  able  to  find 
him  before,  and  endeavoured  to  apprehend  him,  stating 
it  was  for  what  he  had  been  doing  in  the  fair.  The 
prisoner  escaped  into  a  privy,  and  the  constable  called 
the  prosecutor  to  his  assistance,  and  together  they 
broke  open  the  privy  door,  and  endeavoured  to  take 
the  prisoner,  who  thereupon  stabbed  the  prosecutor. 
A  conviction  for  feloniously  cutting  and  maiming  was 
held  wrong.     Rex  v.  Gardener.  390 

6.  A  conviction  on  indictment  for  maliciously  cutting  a 
police  officer,  with  intent  to  resist  and  prevent  the  ar- 
rest and  detainer  of  prisoner  for  a  certain  offence  for 
which  he  was  liable  by  law  to  be  apprehended  and  de- 
tained, viz.  for  committing  damage  and  injury  upon 
certain  plants  and  roots  in  a  garden,  &c.,  held  good. 
Rex  v.  Fraser.  419 

DEED. 

What.     Rex  v.  Fauntlerqy.  52 

DEER. 

See  Evidence^  6. 
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DEMAND,  Felonious. 
See  Indictment,  5. 

DWELLING-HOUSE. 

See  Arson,  1,  2.    Burglary,  1.  2.  3.    Breaking,  1. 

1.  If  a  servant  lives  in  a  house  of  his  master's  at  a  yearly 
rent,  the  house  cannot  be  described  as  the  master's 
bouse,  though  it  is  on  the  premises  where  the  master's 
business  is  carried  on,  and  although  the  servant  has  it 
because  of  his  service.    Bex  v.  Jarvis.  ^^g^  7 

2.  If  two  or  more  rent  of  the  owner  difierent  parts  of 
same  house,  so  as  to  have  amongst  them  the  whole 
house,  and  the  owner  does  not  reserve  or  occupy  any 
part,  the  separate  part  of  each  may  be  described  as  the 
dwelling-house  of  each.     Rex  y»  Bailey.  23 

S.  Property  left  by  mistake  at  a  house,  and  delivered  to 
the  occupier  under  the  supposition  that  it  was  for  one 
of  the  persons  in  the  house,  is  entitled  to  the  protection 
of  the  house,  so  as  to  make  the  stealing  of  it.  If  of  405. 
value,  by  a  lodger  therein,  under  pretence  that  it  is  his 
first  capital  offence.     Bex  v.  Carrol.  89 

4.  Though  a  servant  live  rent  free  in  a  house  belonging 
to  his  master,  and  his  master  pay  the  taxes,  and  the 
master's  business  be  carried  on  in  the  house,  yet  if 
the  servant  and  his  family  be  the  only  persons  who 
sleep  in  the  house,  and  the  part  in  which  the  master's 
business  is  carried  on  be  at  all  times  open  to  those 
parts  in  which  the  servant  lives,  it  may  be  stated  as 
the  servant's  house,  though  the  only  part  entered  by 
the  thief  were  that  in  which  the  master's  business  was 
carried  on.     Bex  v.  Witt.  248 

5.  A  room  in  a  dwelling-house,  occupied  therewith,  and 
under  the  same  roof,  shall  be  deemed  part  of  the  dwel- 
ling-house, though  it  has  a  separate  outer-door,  and 

no  internal  communication  with  the  rest  of  the  house. 
Bex  V.  Burrowes.  274 

6.  A  house,  the  joint  property  of  partners  in  trade,  and 
in  which  their  business  is  carried  on,  m^y  be  described 
as  the  dwelling-house  of  all  the  partners,  though  only 
one  of  them  resides  in  it.     Bex  v.  Athea.  329 

7.  A  house  may  be  described  as  in  the  possession  of  the 
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actual  occupier,  though  his  possession  be  wrongful. 
Rex  V.  fVallis.  Page  344 

8.  Indictment  for  stealing  a  copper  pipe  fixed  to  the  dwel- 
ling house  of  A.  and  B.^  is  not  supported  by  proof  of 
stealing  a  pipe  fixed  to  two  rooms  of  which^.  and  B.  are 
separate  tenants  in  the  same  house.  Rex  v.  Finch,    418 

DYING  DECLARATION. 

See  Evidence,  1.  * 

ELECTION. 

See  Evidence,  4.     Indictment,  6,  10,  19. 

EMBEZZLEMENT. 

See  Indictment,  1.    Savings' Bank,  1.  2. 

1.  A  servant  sent  by  his  master  to  get  change  for  a  note, 
&c.  who  embezzles  the  change  is  not  liable  at  com- 
mon law  for  stealing  the  change,  but  must  be  indicted 
under  the  39  G.  S.  c.  85.     Rex  v.  SuUens.  129 

2.  In  an  indictment  under  7  &  8  G.  4.  c.  29.  5.  47.,  the 
person  employed  to  collect  the  sacrament-money  firpm 
the  communicants  is  not  the  servant  of  the  minister, 
churchwardens,  or  poor.     Rex  v.  Burton.  237 

3.  Embezzlement  by  a  man  who  is  neither  clerk  nor 
servant,  or  in  any  respect  under  the  control  of  the  per- 
son by  whom  he  is,  in  a  single  instance  only,  requested 
to  receive  money,  is  not  punishable  under  7  &  8  G.  4. 
c.  29.  s.  49.,  he  does  not  come  within  the  descrip- 
tion of  clerk  or  servant,  or  a  person  employed  for  the 
purpose  of,  or  in  the  capacity  of,  a  clerk  or  servant* 
Rex  V.  Nettkton.  259 

4.  If  the  property  embezzled  by  a  clerk,  &C.,  has  been  in 
the  possession  of  the  master,  or  any  of  his  other  ser- 
vants, the  case  is  not  within  the  statute  7  &  8  G.  4. 
c.  29.  s.  47.     Rex  v.  Murray.  276 

5.  Embezzlement  of  money  by  a  servant  not  authorised 
to  receive  it,  is  not  within  7  &  8  G.  4.  c.  29.  s.  47* 
Rex\.  Thorley.  343 

6.  A  servant  may  be  found  guilty  of  embezzlement, 
though  he  is  not  a  general  servant,  and  is  employed  to 
receive  in  a  single  instance  only.  Rex  v.  Hughes.    370 
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7-  An  indictment  for  embezzlement  may  be  supported 
since  7  &  8  G.  4.  r.  29.  s.  4.,  by  proof  of  a  general 
deficiency  of  money  that  ought  to  be  forthcomings 
without  showing  any  particular  sum  received  and  not 
accounted  for.     Rex  v.  Groves,  Page  447 

ENTERING. 

See  BuROLARY,  4. 

EVIDENCE. 

See  Arson.  Bastard.  Bankrupt.  Coin,  1.  Con- 
fession. Cutting,  1,  2.  Indictment,  17.  Forgery, 
5,  6.  9,  10.  15.  Poaching.  Principal  and  Acces- 
sary, 3.  Sheepstealing,  1,  2,  S.  Variance. 
Wound. 

1.  The  declarations  of  the  deceased  made  on  the  day  he 
was  wounded,  and  when  he  believed  he  should  not 
recover,  held  admissible,  though  he  did  not  die  until 
eleven  days  afterwards,  and  though  the  surgeon  did 
not  think  his  case  hopeless,  and  continued  to  tell  him 
so  until  the  time  of  his  dealh.  Hex  v.  Moseley  and 
another.  97 

2.  On  an  indictment  for  perjury  committed  on  the  trial 
of  a  cause,  it  is  sufficient  to  go  to  the  jury  if  a  witness 
states  from  recollection  the  evidence  the  defendant 
gave,  though  he  did  not  take  it  down  in  writing,  and 
cannot  say  with  certainty  that  it  was  all  the  evidence 
the  defendant  gave,  if  he  can  say  with  certainty  that  it 
was  all  he  gave  on  that  point,  and  that  he  said  nothing 
to  qualify  it.     JRex  v.  Rowley.  Ill 

3.  On  an  indictment  for  sending  a  threatening  letter,  the 
prisoner's  declarations  of  the  meaning  of  the  letter  are 
admissible  evidence.  Rex  y.  Tucker  the  Younger.     184 

4.  In  an  indictment  for  stealing  several  articles,  it  is  no 
ground  for  confining  the  prosecutor's  proof  to  some 
of  the  articles  that  they  might  have  been,  and  probably 
were,  stolen  at  different  times,  if  they  might  have  been 
stolen  all  at  once.  But,  on  an  indictment  against  a 
receiver  for  receiving  several  articles,  if  it  appeal*  that 
they  were  received  at  different  times,  the  prosecutor 
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may  be  put  to  his  election.  But  evidence  may  be  given 
of  all  the  receipts  for  the  purpose  of  proving  guilty 
knowledge  in  the  receiving,  at  least  of  all  prior  to  that 
on  which  the  prosecutor  elects  to  proceed.  Hex  v. 
Dunn  and  another.  P&ge  1^6 

5.  On  an  indictment  on  57  G.  3.  c.  90.,  for  having  en- 
tered a  given  close,  with  an  intent  there  to  kill  game, 
and  being  there  found  armed,  it  is  necessary  to  prove 
an  entry  with  that  intent  into  the  close  specified.  But, 
qtuercj  whether  it  is  necessary  he  should  have  such  an 
intent  in  the  place  in  which  he  is  found  armedy  unless 
so  stated  in  the  indictment.  Rex  v.  Barham.  151 

6.  On  an  indictment  on  42  G.  S.  c.  107.  5.  1.,  though 
there  must  be  some  evidence  to  negative  the  owner's 
consent,  the  owner  need  not  be  called  for  the  purpose ; 
his  non-consent  may  be  inferred  from  other  circum- 
stances, or  proved  by  his  agents.      Rex  v.  Alien.    154 

7.  If  two  'are  charged  jointly  with  receiving  stolen  goods 
a  joint  act  of  receiving  must  be  proved ;  proof  that  one 
received  in  the  absence  of  the  other,  and  afterwards 
delivered  to  him,  will  not  sufiBce.  Successive  receivers 
are  all  separate  receivers,  and  all  punishable.  Quieref 
Whether,  upon  a  charge  of  receiving  from  T.  S.  the 
receiving  from  T.  S.  must  be  proved,  the  statute  mak- 
ing it  criminal  to  receive,  without  regard  to  the  person 
from  whom  received.  Rex  v.  Mary  and  John  MeS" 
singham.  257 

8.  On  an  indictment  against  several  prisoners,  the  wife 
of  any  one  of  them  is  inadmissible  as  a  witness.  Rex 
V.  Smith  and  others.  289 

Rea;  v.  Hood.  281 

9.  Parol  evidence  may  be  given  to  add  to  the  written 
examination  of  a  prisoner,  taken  by  a  magistrate.  Rex 
V.  J.  Harris  and  others.  838 

10.  On  an  indictment  against  an  accessary,  a  confession 
by  the  principle  is  not  admissible  in  evidence  to  prove 
the  guilt  of  the  principal,  it  must  be  proved  aliunde^ 
especially  if  the  principal  be  alive.  SemUe^  a  convic- 
tion of  the  principal  upon  a  plea  of  guilty  will  not  be 
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evidence  against  the  accessary  to  prove  the  principal 
guilty.  Nor,  semUe^  will  a  conviction  or  a  plea  of  not 
guilty.     Rex  v.  Turner.  Page  347 

11.  A  prisoner  charged  with  murder,  being  a  few  days 
short  of  fourteen,  was  told  by  a  man,  who  was  present 
when  he  was  taken  up,  but  not  a  constable,  *^  Now 
kneel  you  down,  I  am  going  to  ask  you  a  very  serious 
question,  and  I  hope  you  will  tell  me  the  truth,  in  the 
presence  of  the  Almighty.     Prisoner  in  consequence 

.  made  certain   statements:    Held  strictly  admissible. 

Rex  V.  Wild.  452 

12.  The  confession  of  a  girl,  iSifteen  years  old,  occasioned 
by  many  applications  by  prosecutor's  relations  and 
neighbours,  amounting  to  threats  and  promises  :  Held 
receivable.     Rex  v.  Simpson.  410 

13.  A  confession  obtained  from  a  servant  through  hopes 
and  threats  held  out  by  the  wife  of  the  master  and 
prosecutor,  is  inadmissible.     Rex  v.  Upchurch.       465 

14.  On  an  indictment  under  11  G.  4.  and  \  W.  ^.c.  66 
5.  19.,  for  engraving  or  uttering  notes  of  a  foreign 
prince,  evidence  of  a  recent  engraving  or  uttering 
notes  of  another  foreign  prince  is  admissible,  in  proof 
of  a  guilty  knowledge.     Rex  v.  BaUs.  470 

EWE. 

See  Sheepstealino,  3. 

EXAMINATION. 
See  Evidence,  9. 

FALSE  PRETENCES. 

See  Banker.    Valuable  Securities. 

1.  Obtaining  credit  on  account  from  the  party's  own 
banker,  by  drawing  a  bill  on  a  person  on  whom  the 
party  has  no  right  to  draw,  and  which  has  no  chance 
of  being  paid,  is  not  within  7  &  8  G.  4.  c.  29.  s.  5$.^ 
though  the  banker  pays  money  for  him  in  consequenc, 
thereof,  to  an  extent  he  would  not  otherwise  have 
done.     Rex  v.  WavelL  224 

2.  Indictment  for  falsely  pretending  to  the  prosecutor, 
whose  mare  and  gelding  had  strayed,  that  he,  prisoner. 
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FALSE  PRETENCES  — continued. 

would  tell  him  where  they  were,  if  he  would  give  him 
a  sovereign  down.  The  prosecutor  gave  the  so- 
vereign, but  prisoner  refused  to  tell.  Conviction  bad; 
the  indictment  should  have  stated,  that  he  pretended 
he  knew  where  they  were.    Bex  v.  Douglas.  Page  462 

FELO  DE  SE. 

If  a  woman  takes  poison  with  mtent  to  procure  mis- 
carriage, and  dies  of  it,  she  is  guilty  of  self-murder, 
whether  she  was  quick  with  child  or  not ;  and  a  person 
who  furnished  her  with  the  poison  for  that  purpose 
will,  if  absent  when  she  took  it,  be  an  accessary  before 
the  fact  only.  And  as  he  could  not  have  been  tried  as 
such  before  7  6.  4.  c.  64.  s.  9.,  he  is  not  triable  for  a 
substantial  felony  under  that  act.  An  accessary  before 
the  fact  to  tHe  crime  of  self-murder  was  not  triable  at 
common  law,  because  the  principal  could  not  be  tried, 
and  he  is  not  now  triable  under  7  6.  4.  c.  64.  s,  9. ; 
for  that  section  is  not  to  be  taken  to  make  accessaries 
triable,  except  in  cases  in  which  they  might  have  been 
tried  before.     Bex  v.  BusseU.  356 

FISH. 

See  Evidence  6. 

FOREIGN  BILL. 

See  Bill  of  Exchange. 

FOREIGN  NOTES. 

See  Evidence,  14.     Indictment,  25. 

FORGERY. 

See  Acceptance.  Bills  of  Exchange.  Evidence,  15. 
Indictment,  25.  Order.  Principal  and  Acces- 
sary 2,  3.    Receipt.     Stamps. 

^  1.  A  power  of  attorney  to  transfer  government  stocks^ 
signed,  sealed,  and  delivered,  is  a  deed  within  the 
2  G.  2.  c.  25.  s.  1.     Bex  v.  Fauntleroy.  52 

2.  On  an  indictment  for  forging,  &c.  a  note  of  the  Royal 
Bank  of  Scotland,  it  is  not  necessary  to  prove  that 
any  of  the  charters  gave  the  Bank  power  to  draw  or 
issue  notes ;  such  power,  however,  is  sufficiently  re- 
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cognised  by  48  G.  3.  c.  149.  s.  16.,  and  55  G.  S.  c.  181. 
s.  23.  (Stamp  Acts.)     Hex  v.  M^Keay.  Page  130 

3.  Giving  a  forged  note  to  an  innocent  agent,  or  an  ac- 
complice, that  he  may  pass  it,  is  a  disposing  of,  and 
putting  away.     B^x  v.  Giles.  166 

4.  Forging  or  uttering  a  receipt  at  the  foot  of  an  account, 
is  not  within  the  2  G.  2.  c.  25.,  if  such  receipt  is  signed 
with  initials  only,  and  there  is  nothing  in  the  indict- 
ment to  explain  what  those  initials  mean,  though  such 
receipt  is  described  as  being  in  the  handwriting  of  a 
person  whose  name  agrees  with  those  initials,  and  is 
stated  to  have  been  written  by  him  as  a  receipt  for 
other's  money,  and  falsely  affixed  at  the  foot  of  ano- 
ther's account.  An  indictment  for  forging  or  uttering 
a  receipt  in  the  name  of  T.  5.,  should  show  that  T.  S. 
was  a  person  to  whom  the  money  might  have  been 
paid.     Bkx  V.  Barton.  141 

5.  In  forgery,  the  order  charged  as  forged  ought  to  im- 
port that  the  person  making  it  has  a  disposing  power 
over  the  subject  of  the  order ;  or  there  ought  to  be 
proof  that  the  person  in  whose  name  it  isr  made  had 
such  power.     Bex  v.  Baker.  23 1 

6.  Proof  that  the  prisoner,  on  uttering  a  note,  represented 
the  malcer  as  living  at  a  particular  place  and  in  a  par- 
ticular line  of  business,  with  evidence  that  it  is  not  that 
person's  note,  is  sufficient  to  prove  it  a  forgery,  espe- 
cially if  the  prisoner  be  the  payee  of  the  note ;  and 
proof  that  there  is  another  person  of  that  name  in  a 
different  line  of  business,  will  not  make  it  necessary 
for  the  prosecutor  to  show  it  was  not  that  person's 
note.     Bex  v.  Hampton.  255 

7.  The  7  G.  2.  c.  22.  s.  1.,  was  not  repealed  by  the  45  G.S* 
c.  89.  s.  1.  After  the  latter  statute,  uttering  a  forged 
acceptance  was  punishable  under  the  former.  Bex  v. 
Mather.  291 

8.  A  request  under  11  G.  4.  and  1  }V.  4.  c.  66.  s.  10.  must 
import  on  the  face  of  it  to  be  a  request ;  and  if  the 
words  have  not  necessarily  that  effect,  but  are  so  un- 
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derstood  in  trade,  there  must  be  an  innuendo  to  ejc- 
plain  them. 

Semble.     A  request  need  not  be  addressed  to  any 
particular  person.    JRex  v.  CuUen.  Page  SOO 

9.  If  several  make  distinct  parts  of  a  forged  instrument, 
each  is  a  principal,  though  he  does  not  know  by  whom 
the  other  parts  are  executed,  and  though  it  is  finished 
by  one  alone,  in  the  absence  of  the  others.    Rex  v. 

Kirkwood.  304 

10.  The  makers  of  the  paper  and  plate  respectively,  for 
the  purpose  of  forging  a  note  afterwards  filled  up  by 
a  third  person,  are  principals  in  the  forgery  with  that 
person,  though  each  executed  his  part  in  the  absence 
of  the  others,  without  knowing  by  whom  the  other 
parts  are  executed.     Rex  v.  Dade.  307 

1 1.  Uttering  in  England  a  forged  note  payable  in  Ireland 
only,  was  within  the  Forgery  Acts  prior  to  11  G.  4. 
and  I  W.4f.  c.66.    Rex  V.  Kirkwood.  311 

12.  On  an  indictment  under  11  G.  4.  and  1  ^.  4.  c;  66. 
5.  10.  a  request  for  the  delivery  of  goods  need  noc  be 
addressed  to  any  one.     Rex  v.  Carney.  351 

1 3.  Forging  an  order  from  a  magistrate  to  a  gaoler  to  dis- 
charge a  prisoner,  as'  upon  bail  having  been  given,  is 
forgery  at  common  law.     Rex  v.  Harris.  393 

14.  Knowingly  selling  plate  with  the  King's  mark  forged 
on  it  is  not  capital,  but  only  subject  to  transportation 
Rex  v.  Hope.  396 

15.  A  count  in  forgery  setting  out  as  an  acquittance  an 
invoice  of  goods  sold  with  the  word  settled  at  the  foot, 
and  signed  with  the  name  in  full  is  good,  without  any 
averment  of  the  meaning  of  the  word  settled. 

A  count  charging  the  uttering  a  forged  receipt 
simply  is  good. 

If  a  person  gives  his  employer  a  forged  receipt  for 
money,  with  intent  to  make  the  employer  believe  the 
money  has  been  so  applied  in  a  certain  way,  he  is 
guilty  of  uttering,  this  then  in  no  such  person  as  that 
whose  receipt  it  purports  to  be.    Rex  v.  Martin.    483 

16.  It  is  forgery  for  a  person  having  authority  to  fill  up 
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a  blank  acceptance  for  one  8um»  to  fill  up  the  bill  for 
a  larger  sum.     Bex  v.  Hart.  Page  486 

FRIENDLY  SOCIETIES. 

Stealing  by  a  wife  of  a  member  of  a  Friendly  Society 
money  of  the  society  deposited  in  a  box  in  the  hus- 
band's custody,  kept  locked  by  the  stewards,  is  not  lar- 
ceny.   Bex  v.  Willis.  375 

GAMEKEEPER. 

See  Manslaughter,  2. 

1.  Under  9  0. 4.  c.  69.  s.  2.,  a  keeper,  Sec  majafiprdiend 
poachers,  though  there  are  three  or  more,  and  found 
armed;  for  though  s.  2.  only  authorises  apprehending 
for  what  are  ofiences  under  s.  1.,  and  when  there  are 
three  or  more  armed,  they  are  punishable  under  s.  9. ; 
yet  what  is  punishable  under  s.  9.  is  neyertheless  an 
ofience  under  s.  1.,  though  the  circumstances  of  aggra- 
vation make  it  liable  to  a  heinous  punishment.  And 
if  the  keeper,  &c.  be  killed  in  the  attempt  to  appre- 
hend, the  ofiender  will  be  guilty  of  murder,  though  the 
keeper  had  previously  struck  the  offender  or  any  of 
his  party ;  if  he  struck  in  self-defence  only,  and  to  di- 
minish the  violence  illegally  used  against  him,  and  not 
vindictively  to  punish.     Bex  v.  Ball.  330 

2.  If  a  keeper,  attempting  lawfully  to  apprehend  a 
poacher  be  met  with  violence,  and  in  opposition  to  such 
violence  and  in  self->defence  strike  the  poacher,  and 
then  is  killed  by  the  poacher,  it  will  be  murder.  Bex 
¥•  BalL  333 

S.  A  gamekeeper  or  other  person,  lawfully  authorised 
under  9  G.  4.  c.  69.  s.  2.,  may  apprehend  persons  found 
ofiending  under  that  act,  without  giving  notice  of  his 
purpose.    Bex  v.  Payne  and  others.  378 

GARDEN. 

See  Cutting^  6. 

GAOLER. 

See  Forgery.  13. 

GOODS  AND  CHATTELS. 
See  Chequje.    Larceny,  1 1. 
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HIGH  SEA& 

See  Jurisdiction,  2« 

HELPING  TO  STOLEN  GOODS. 

It  is  an  offence  within  4  6.  Uc.ll.  5*  4.,  to  take  money 
under  pretence  of  helping  a  man  to  goods  stolen  from 
him,  though  the  prisoner  had  no  acquaintance  with 
the  felon,  and  did  not  pretend  that  he  had,  and  though 
he  had  no  power  to  apprehend  the  felon,  and  though 
the  goods  were  never  restored,  and  the  prisoner  had 
no  power  to  restore  them.     Bejc  v«  Ledbitter.  Page  76 

HORSE  STEALING. 
See  County,  5. 

HUNDRED. 

See  Challenge  to  the  Panel. 

HUSBAND  AND  WIFE. 

See  Arson,  2.     Friendly  Societies.      LarciIny,  IS. 

Witness,  1,  2. 

Upon  a  joint  charge  against  husband  and  wife,  of  receiving 

stolen  goods,  the  wife  cannot  properly  be  convicted  if 

the  husband  is.     Rex  v.  Archer  and  others.  14S 

INDICTMENT. 

See  Arson,  1.  4.  Bigamy,  2.  Cutting^  4.  Dwel- 
ling-house, 2.  Evidence,  6,  7,  8.  Forgery,  20. 
Larceny,  2,  S,  12.  Lodging.  Malice,  4.  8.  15. 
Murder,  ],  2,  3.  Poaching,  1.  Receivers,  2. 
Sheepstealing,  2,  3.  Uttering,  1.  Variance. 
Wound,  3. 

I.  By  24  G.3.  c.  15.  (local  act)  certain  inhabitants  in 
seven  parishes  are  incorporated  by  the-  name  of  ^^  the 
Guardians  of  the  Poor  of  those  parishes,''  twelve  direo- 
tors  are  to  be  appointed  out  of  the  guardians,  and  the 
property  belonging  to  the  corporation  is  vested  in 
^^  the  directors  for  time  being,"  who  are  to  execute  the 
powers  of  the  act.  The  prisoner  was  indicted  for  em- 
bezzling the  monies  of  <^  the  directors  of  the  poor  of 
the  said  parishes."  The  Judges  held  that  the  monies 
should  have  been  laid  as  the  monies  of  ^*the  Gruardians 
of  the  Poor  by  their  corporate  name,''  or  of  the  di- 
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rectors  for  the  time  being  in  their  individual  names. 
Hex  V.  Beacall.  P^^  1^ 

2.  An  indictment  under  43  6.  3.  c.  58.,  for  cutting  and 
maiming,  with  intent  to  murder  and  disable,  is  not 
supported  by  evidence  of  a  cutting  with  intent  to  pro- 
duce temporary  disability  in  a  person  lawfully  appre- 
hending the  prisoner.     Rex  v.  Boyce.  29 

3.  Where  time  and  place  are  material,  the  time  and  place 
stated  fihall  be  taken  to  be  the  true  time  and  place; 
therefore,  in  an  indictment  for  stealing  in  a  dwelling- 
house,  if  it  is  not  expressly  stated  where  the  dwelling- 
house  is  situated,  it  shall  be  taken  to  be  situated  at  the 

place  named  in  the  indictment  by  way  of  venue.     Rex 
V.  Napper*  44 

4.  If  a  man  steal  in  one  county  and  carry  into  another, 
it  will  be  larceny  in  the  latter,  though  the  goods  are 
not  carried  into  the  latter  county  until  long  after  the 
original  theft  Though  a  verdict  is  recorded,  yet  if  it 
appear  promptly  that  it  is  not  according  to  the  inten- 
tion of  the  jury,  it  may  be  vacated  and  set  right.  Rex 
V.  Parkin.  45 

5.  An  indictment  on  4  G.  4.  c.  54.  s.  5.,  for  demanding 
money,  &c.  must  show  by  whom  it  was  demanded. 
And  an  indictment  on  the  same  statute  for  threatening 
to  accuse,  &c.  must  show  who  was  threatened.  Rex 
V.  Dimkley  and  others.  90 

6.  If  an  indictment,  under  57  G.  3.  c.  90.,  describe  the 
place  in  which  the  defendant  was  found  armed,  by 
giving  it  a  name,  and  also  stating  who  the  owner  or 
occupier  is,  a  mistake  in  the  name  will  be  fatal ;  though 
it  is  not  necessary,  where  the  name  of  the  owner  or 
occupier  of  the  close  is  stated,  to  state  the  name  of  the 
close  also.     Rex  v.  Owen  and  another.  118 

7.  An  indictment  on  4  G.  4.  c.  54.,  for  sending  a  letter, 
threatening  to  accuse  of  an  infamous  crime,  need  not 
specify  such  crime ;  for  the  specific  crime  the  prisoner 
threatened  to  charge  might  intentionally  be  left  in 
doubt.     Rex  V.  Tucker  the  Younger,  134 

8.  In  an  indictment  for  murder  or  manslaughter,  when 
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the  cause  of  death  is  knocking  a  person  down  upon  a 
stone  or  other  substance,  and  the  mortal  wound  is  from 
such  substance,  the  statement  should  be  accordingly; 
a  statement  that  the  prisoner  struck  and  beat  the  de- 
ceased, and  thereby  gave  him  divers  mortal  blows  and 
bruises,  is  not  sufficient.     Rex  v.  Thompson.  Page  139 

9.  An  indictment  which  may  apply  to  either  of  two  dif- 
ferent definite  offences,  and  does  not  specify  which,  is 

sbad.  If  clergy  be  taken  away  from  several  descriptions 
of  compound  larcenies,  the  indictment  must  specify  the 
description  charged,  in  order  to  oust  a  prisoner  of  his 
clergy.  A  charge,  which,  though  it  must  mean  one  or 
the  other  of  two  descriptions,  but  does  not  show  which* 
does  not  exclude  clergy.  As  a  charge  of  robbing  a 
,  dwelling-house  in  the  day-time  to  the  value  of  55.,  not 
showing  whether  any  person  was  in  the  house  or  not. 
Hex  v.  Marshall.  158 

10.  It  is  no  objection  in  point  of  law  that  an  indictment 
charges  prisoners  in  one  count  as  principals  in  stealing, 
and  in  another  as  receivers ;  or  that  the  prisoners  are 
tried  without  having  the  prosecutor  put  to  his  election 
on  which,  charge  to  proceed,  though  the  pri3oners 
asked  it.  But  semble^  that  it  is  reasonable  to  put  the 
prosecutor  to  his  election,  and  the  officers  ought  not 
to  join  both  charges.  Rex  v.  Galloway  and  another.  23 4 

11.  If  a  statute  makes  it  criminal  to  do  an  act  unlawfully 
and  maliciously,  an  indictment  must  state  that  it  was 
done  unlawfully ;  stating  that  it  was  done  feloniously, 
voluntarily,  and  maliciously,  is  not  enough.  Rex  v* 
Turjier  and  another.  239 

12.  Where  a  statute  makes  an  offence  committed  after  a 
given  day,  triable  in  the  county  where  the  party  is  ap- 
prehended, and  authorises  laying  it  as  if  committed  in 
that  county,  and  does  not  vary  the  nature  and  character 
of  the  offence,  it  is  no  objection  that  the  day  laid  in 
the  indictment  is  before  the  day  the  statute  mentions, 
if  the  offence  were  in  fact  committed  after  that  day. 
Rex  V.  Trehame.  298 

13.  A   request  under  11  G.  4.  and  1  W.^.  c.66.  s.  10. 
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must  import  on  the  free  of  it  to  be  a  request ;  and  if 
the  words  have  not  necessarily  that  effect,  but  are  so 
understood  in  trade,  there  must  be  an  innuendo  to  ex- 
plain them. 

Semble.     A  request  need  not  be  addressed  to  any 
particular  person.    Rex  v.  Ctdlen.  Page  300 

14.  On  an  indictment  on  11  G*  4.  and  1  W.^.c.  66.  s.  10., 
a  request  for  the  delivery  of  goods  need  not  be  ad- 
dressed to  any  one.     Rex  v.  Carney.  351 

15.  Adding  a  false  description  to  the  name  of  a  person,  ' 
who  must  be  named,  is  fatal,  though  it  be  not  necessary 
to  give  any  description.  Rex  v.  Deeley.  305 

16.  A  bad  conclusion  of  contra  pacem  is  as  no  contra 
pacem^  and  is  cured  by  7  &  8  G*  4.  c.  64.  s.  20.  Sex 
V.  Chalmers.  352 

17*  In  an  indictment  for  wounding  with  intent  to  murder, 
&c.,  the  instrument  or  means  by  which  the  wound  was 
inflicted  need  not  be  stated ;  and  if  stated,  do  not  con- 
fine the  prosecutor  to  prove  the  wound  by  such  means. 
A  wound  from  a  kick  with  a  shoe  will  be  within  die 
9  6.  4.  c.  SI.  5.  12.  On  an  indictment  which  charges 
the  wound  to  have  been  inflicted  by  striking  with  a 
stick  and  kicking  with  the  feet :  proof  that  the  wound 
was  caused  either  by  a  blow  from  a  stick  or  a  kick 
will  be  sufficient,  though  it  be  uncertain  by  which  of 
the  two  it  was.    Rex  v.  Briggs.  318 

18.  The  7  G.4.  c«64.  5.20.  does  not  cure  the  want  of 
^^  against  the  form  of  the  statute,"  &c.,  in  an  indict- 
ment for  what  but  for  a  statute  would  be  no  ofience. 
Rex  V.  Pearson.  SIS 

19.  A  general  conviction  of  a  prisoner,  charged  both  as 
principal  in  the  first  degree  and  as  an  aider  and  abettor 
of  other  men  in  rape,  is  valid  on  the  count  charging 
him  as  principal.  On  such  an  indictment  evidence 
may  be  given  of  several  rapes  on  the  same  woman  at 
the  same  time,  by  the  prisoner  and  other  men,  each 
assisting  the  other  in  turn,  without  putting  the  prose- 
cutor to  elect  on  which  count  to  proceed.  Rex  v. 
Folkes  and  another.  354 
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20.  The  officers  ought  not  to  join  in  the  same  indict- 
ment counts  charging  prisoners  as  principals  in  steal* 
ing,  and  also  as  receivers.    Bex  v.  Madden.  Page  277 

21.  Under  the  3  G.  4.  c.  24.  5.  3.,  a  receiver  may  be  in- 
dicted for  felony,  though  the  princif^al  is  not  convicted, 
whatever  the  goods  are.    Eex  v.  Solomons.  292 

22.  A  house  may  be  described  as  in  the  possession  of 
the  actual  occupier,  though  his  possession  be  wrongfuL 
Rex  V.  fVaUis.  S4>4 

23*  It  is  no  objection  on  not  guilty,  that  there  is  no 
such  place  in  the  county  as  that  in  which  the  offence  is 
stated  to  have  been  committed.  On  an  indictment  for 
setting  fire  to  a  stack  of  pulse,  a  mistake  as  to  the 
name  of  the  place  where  the  offence  was  committed  is 
immaterial ;  the  charge  is  transitory,  not  local. 

Upon  a  statute  which  makes  it  capital  to  set  fire  to 
a  stack  of  pulse,  it  is  sufficient  to  state  that  the  prisoner 
set  fire  to  a  stack  of  beans.  The  judges  will  take 
notice  that  beans  are  pulse.     JRex  v.  Woodward.     325 

24.  It  is  no  objection  to  a  conviction  of  manslaugl^ter 
on  an  indictment  for  murder,  that  the  indictment  does 
not  conclude  cotUra  formam  sUUtdi.  Bex  v.  ChaU 
bum.  403 

25.  An  indictment  under  the  II 6. 4.  &  1  ^  4.  c.  66.  s.  1 9., 
for  feloniously  having  in  possession  plates  upon  which 
were  engraved  a  promissory  note  for  payment  of  money 
of  a  foreign  prince,  inaccurately  setting  out  the  note 
in  the  foreign  language  and  the  translation,  and  with 
fac  similes  of  the  note  not  engraved  in  the  indictment, 
but  attached  thereto  on  paper,  is  bad.  Counts  under 
2  and  3  W.  4.  r.  123.  5.  3.,  stating  the  plate  to  have 
been  engraved  on  them  in  the  Polish  language,  a  pro- 
missory note  for  payment  of  money,  to  wit,  for  the 
payment  of  five  florins,  purporting  to  be  a  promissory 
note  for  payment  of  money  of  a  certain  foreign  prince, 
without  stating  the  value,  are  good  after  verdict.  Bex 
V.  Warshaner.  466 

INFAMOUS  CRIME. 

See  iNoicTBfENT,  7.    Threatening  Letters. 
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INFANT. 

See  Marriage. 

INSOLVENT,  Assignee  of 
See  Arson,  1. 

INTENTION. 

See  Cutting,  3.     Malice.     Ship, 

IRELAND. 

See  Forgery,  11.    Bigamy. 

JOINDER  OF  CHARGES. 
See  Indictment,  10. 

The  officers  ought  not  to  join  m  the  same  indictment 
counts  charging  prisoners  as  principals  in  stealing,  and 
also  as  receivers.    Rex  v.  Madden.  Page  277 

JOINT  CRIMES. 

See  Husband  and  Wife.  Evidence,  7.  Larceny, 
18.    Autrefois  Acquit-Receivers,  2. 

JUDGMENT. 

See  Clergy.    Coin,  2.    Larceny,  4. 

JURISDICTION. 

See  County,  2.    Larceny  Abroad. 

1.  The  provision  in  7  G.  4.  c.  64.  s.  12.,  as  to  offences  com- 
mitted within  500  yards  of  the  boundaries  of  counties, 
is  conjGined  to  couiity  boundaries  and  to  prosecutions 
in  counties.  It  does  not  apply  to  prosecutions  in 
limited  jurisdictions.    Rex  v.  Welsh.  175 

2«  Larceny  committed  on  board  an  English  ship  in  a 
river  in  China,  is  within  the  jurisdiction  of  the  Central 
Criminal  Court.    Rex  v.  AUen.  494 

JURY. 

See  Challenge  to  the  Panel.  Practice,  2.  Quaker. 
Verdict. 

LAMBS. 

See  Sheep-Stealino,  2. 

LARCENY. 

See  Asportation.  Cheque.  County,  1.  Dwelling- 
house,  S.  Embezzement,  1.  Friendly  Societies, 
Indictment,  4.     Records.    Valuable  Securities. 

1.  Prisoner  had  lifted  up  a  bag  from  the  bottom  of  a  boot 
of  a  coacb,  but  was  detected  before  be  had  got  it  out. 
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It  did  not  appear  that  it  was  entirely  removed  from  the 
space  it  at  first  occupied  in  the  boot,  but  the  raising 
it  from  the  bottom  had  completely  removed  each  part 
of  it  from  the  space  that  specific  part  occupied.  The 
Judges  held  this  was  a  complete  asportation.  Rex 
V.  Walsh.  Page  14 

2.  A  set  of  new  handkerchiefs  in  a  piece  may  be  described 
as  so  many  handkerchiefs,  though  they  are  not  separated 
one  from  another,  if  the  pattern  designates  each,  and 
they  are  described  in  the  trade  as  so  many  handker- 
chiefs.    Rex  V.  Nibbs  and  another.  25 

3.  In  larceny  the  goods  of  a  ready  furnished  lodging 
must  be  described  as  the  lodger's  goods,  not  as  the 
goods  of  the  original  owner.     Rax  v.  Brunswick.      26 

4.  In  grand  larceny,  if  the  sentence  be  imprisonment 
without  burning  in  the  hand,  whipping,  or  hard  labour, 
fining  is  also  necessary,  otherwise  the  prisoner  will  not 
be  restored  to  his  competeny  when  he  has  suffered  his 
punishment.     Rex  v.  Harling  and  others.  89 

5.  It  is  larceny  for  a  person  hired  for  the  special  purpose 
of  driving  sheep  to  a  fair,  to  convert  them  to  his  own 
use,  he  having  the  intention  so  to  do  at  the  time  of 
receiving  them  from  the  owner.     Rex  v.  Stock.         87 

6.  If  a  pawnbroker's  servant,  who  has  a  general  authority 
from  his  master  to  act  in  his  business,  delivers  up  a 
pledge  to  the  pawner,  on  receiving  a  parcel  from  the 
pawner  which  he  supposes  contains  valuables  he  has 
just  seen  in  the  pawner's  possession  in  a  similar  parcel, 
the  receipt  of  the  pledges  by  the  pawner  is  not  larceny. 
Rex  V.  Jackson.  11  & 

7.  Getting  a  parcel  fi-om  a  carrier's  servant,  by  falsely 
pretending  to  be  the  person  to  whom  it  is  directed,  if 
it  be  taken  animo  furandi^  is  a  larceny,  for  the  servant 
has  no  authority  to  part  with  it  but  to  the  right  person. 
Rex  V.  Longstreeth.  137 

8.  If  a  man  takes  a  letter^  supposing  it  belongs  to  him- 
self, and,  on  finding  it  does  not,  appropriates  to  him- 
self any  property  it  contains,  this  appropriation  does 
not  make  him  answerable  for  larceny,  there^  being  no 
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animusjurandi  when  he  first  received  the  letter.    Eex 
V.  MuckUm.  Page  160 

9.  Prevailing  upon  a  tradesman  to  bring  goods  proposed 
to  be  brought  to  a  given  placei  under  pretence  that 
the  price  shall  then  be  paid  for  them,  and  further  pre- 
vailing upon  him  to  leave  them  there  in  the  case  of  a 
third  person,  and  then  getting  them  from  that  person 
without  paying  the  price,  is  a  felonious  taking,  if,  ab 
initio^  the  intention  was  to  get  the  goods  from  die 
tradesman  and  not  to  pay  for  them.  Rex  v*  Campbell.  1 79 

10.  Taking  goods  the  prisoner  has  bargained  to  buy  is 
felonious,  if  by  the  usage  the  price  ought  to  be  paid 
before  they  are  taken,  and  the  owner  did  not  consent 
to  their  being  taken,  and  the  prisoner,  when  he  bar- 
gained for  them,  did  not  intend  to  pay  for  them,  bat 
meant  to  get  them  into  his  possession,  and  dispose  of 
them  for  his  own  benefit,  without  paying  for  them. 
Rex  V.  Gilbert.  185 

11*  Reissuable  notes,  if  they  cannot  properly  be  called 
valuable  securities  whilst  in  the  hands  of  the  maker, 
may  be  called  goods  and  chattels.     Rex  v.  Vyse.     218 

12.  If  an  animal  has  the  same  appellation,  whether  it  be 
alive  or  dead,  and  it  makes  no  difierence  as  to  the 
charge  whether  it  were  alive  or  dead,  it  may  be  called 
when  dead  by  the  appellation  applicable  to  it  when 
alive.     Rex  v.  Puckering.  24£ 

18.  If  a  man  and  the  owner's  wife  jointly  take  away  the 
husband's  goods,  it  may  be  larceny  in  the  man,  though 
he  was  acting  joindy  with  the  wife. 

Rex  V.  ToLfree.  243 

Rex  V.  Richard  Clark.  876 

14^  Getting  goods  delivered  into  a  cart  on  the  express 
condition  that  the  price  shall  be  paid  for  them  before 
they  are  taken  from  the  cart,  and  then  getting  them 
from  the  cart  without  paying  the  price,  will  be  larceny 
if  the  prisoner  never  had  the  intention  to  pay,  but  had 
ab  initio,  the  intention  to  defraud.      Rex  v.PratL 

250 

15.  If  a  man  who  is  hired  to  drive  catde,  sell  them,  it  is 
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larceny,  for  he  has  the  custody  only,  not  the  right  to 
the  possession.  His  possession  is  the  owner's  posses- 
sion, though  he  is  a  general  drover,  at  least  if  he  is 
paid  by  the  day.    Rea:  v.  M^Namee.  Page  368 

16.  If  a  larceny  be  committed  out  of  the  kingdom,  though 
within  the  King's  dominions,  bringing  the  goods  into 
the  kingdom,  will  not  make  it  larceny  here.  Bex  v. 
Prowes.  S49 

17.  It  is  not  larceny  for  miners  employed  to  bring  ore 
to  the  surface,  and  paid  by  the  owners  according  to  the 
quantity  produced,  to  remove  from  the  heaps  of  other 
miners  ore  produced  by  them,  and  add  it  to  their  own, 
in  order  to  increase  their  wages,  the  ore  still  remaining 
in  the  possession  of  the  owners.     Hex  v.  Webb.      431 

18.  Prisoner  had  received  a  house  to  be  agisted,  and 
after  a  shoit  time  sold  it :  Held  not  larceny.  Bex  v* 
Smith.  473 

LARCENY  ABROAD. 

See  Jurisdiction^,  2. 

If  a  larceny  be  committed  out  of  the  kingdom,  though 
within  the  King's  dominions,  bringing  the  things  stolen 
into  this  kingdom  will  not  make  it  larceny  here.  Bex 
V.  Prawes.  349 

LOADED  ARMS. 

See  Gamekeeper. 

Sending  a  tin  box  filled  with  gunpowder  and  peas  to 
prosecutor,  so  contrived  that  prosecutor  should  set 
fire  to  the  powder  by  opening  the  box,  is  not  attempting 
to  discharge  certain  loaded  arms  within  9  6.  4.  c.  31. 
5.  11.     Bexy.  Mountford.  441 

LODGINGS. 

See  Larceny,  3. 

Semble.  It  is  not  necessary  in  an  indictment,  under 
SSLi}lV,4>M,c. 9.5. 5.  to  state  by  whom  the  lodging  was 
let  It  is  no  objection  to  state  that  it  was  let  by  the 
owner's  wife,  for  the  statement  may  be  according  to 
the  fact,  or  the  legal  operation.  Semble.  A  mistake 
as  to  the  person  by  whom  let  may  be  rejected  as 
superfluous.    Bex  v.  Healey.  1 
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LORD  ELLENBOROUGH'S  ACT. 

See  Cutting. 

On  an  indictment  for  cutting  and  maiming,  with  intent  to 
do  grievous  bodily  harm,  a  prisoner  may  be  convicted 
whose  main  and  principal  intent  was  to  prevent  his 
lawful  apprehension,  if,  in  order  to  effect  the  latter  in- 
tent, lie  also  intended  to  murder,  do  grievous  bodily 
harm,  &c.     Rex  v.  GiUaw,  '  Page  85 

MAIMING. 

See  Cutting. 

Pouring  acid  into  the  eye  of  a  mare,  and  thereby  blinding 
her,  is  as  maiming  within  7  &  8  6.  4,  c.  30.  s.  17. 
Mexv,  Owens.  205 

MALICK 

See  Arson.     Cutting,  3.     Ship. 

Prisoner  was  convicted  on  an  indictment  for  setting  fire 
to  a  stack  of  straw,  with  intent  to  injure  A.  B,  The 
stack  belonged  to  A.  B.  The  jury  found  the  intent 
to  injure  C.  D.  Conviction  held  good.  An  indict- 
ment under  7  &  8  G.  4'.  c.  SO.  s.  17.,  for  setting  fire 
to  a  stack  of  straw  is  good,  without  stating  any  intent 
to  injure.     Rex  v.  Newill.  '  458 

MALICIOUSLY  SHOOTING. 

See  Loaded  Arms. 

MANSLAUGHTER. 

See  Arrest.     Indictment,  24. 

1.  Attempting  illegally  to  arrest  a  man  is  sufficient  to  re- 
duce killing  the  person  making  the  attempt  to  man- 
slaughter, though  the  arrest  was  not  actually  made,  and 
though  the  prisoner  had  arrived  himself  with  a  deadly 
weapon  to  resist  such  attempt,  if  the  prisoner  was  in  such 
a  situation  that  he  could  not  have  escaped  from  the 
arrest;  and  it  is  not  necessary  that  he  should  have  given 
warning  to  the  person  attempting  to  arrest  him  before 
he  struck  the  blow.     Rex  v.  Thompson.  80 

2.  The  interference  by  a  gamekeeper  with  persons  found 
armed  in  the  pursuit  of  game  on  the  lands  of  an  adjoin- 
ing proprietor,  without  any  attempt  forcibly  to  apfpre- 
hend,  is  not  a  sufficient  provocation  to  reduce  a  malicious 
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wounding  and  killing  to  manslaughter.     Rex  v.  War- 
ner. Page  880 

MARRIAGE. 

See  Bigamy. 

The  marriage  of  an  infant  by  licence,  without  the  consent 
of  parent  or  guardian,  solemnisedintheinterval  between 
July  22.  1822  (when  3  G.  4<.  c.  75.  received  the  royal 
assent,  by  which  5. 11.  of  26  G.  2.  c,  33.  is  repealed,) 
and  September  21.  1822,  when  3  G.  4.  c.  75.  began  to 
operate  generally,  is  valid.     Rex  y.  Watdiy.  163 

MEMORANDUM.  494 

MENACES. 

See  Indictment,  5.    Threatening,  &c. 

MINERS. 

See  Larceny,  17. 

MISCARRIAGE. 

See  Abortion.     Murder,  7. 

MURDER. 

See  Felo  de  Se.    Gamekeeper,  1,  2.    Indictment,  8. 

1.  A  statement  in  the  indictment,  that  the  prisoners  ^^  with 
certain  stones,"  in  and  upon  the  deceased  cast  and 
threw,  and  that  they  with  the  said  stones  so  cast  and 
thrown,  struck  the  deceased,  there  and  then  giving  him, 
by  the  casting  and  throwing  of  the  said  stones,  a  mor- 
tal wound,  &c.,  sufficiently  shows  that  the  death  was 
occasioned  by  stones  which  the  prisoner  threw.  Rex 
V.  Dale  and  others.  5 

2.  An  indictment  for  murder  which  states  wounds  as 
contributing  to  the  death,  need  not  state  their  length, 
depth,  or  breadth.       Rex,  v.  Moseley  and  another, 

97 

3.  In  an  indictment  for  murder  or  manslaughter,  when  the 
cause  of  death  is  knocking  a  person  down  with  the  fist 
upon  a  stone  or  other  substance,  and  the  mortal  wound 
is  from  such  stone  or  substance,  the  charge  should  be 
accordingly.  A  charge  that  the  prisoner  with  a  stone, 
&c.,  which  he  held  in  his  right  band,  gave  and  struck 
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a  mortal  blow,  will  not  be  sufficient,  especially  if  there 
be  no  statement  that  the  prisoner  knocked  the  deceased 
down  on  the  ground.     Mex  v.  Kelly.  Page  1 13 

4.  If  a  keeper,  attempting  lawfully  to  apprehend  a  poach- 
er, be  met  with  violence,  and  in  opposition  to  sqch 
violence,  and  in  self-defence,  strikes  the  poacher,  and 
then  is  killed  by  the  poacher,  it  will  be  murder. 
Rex  V.  Ball  and  others.  333 

5.  Killing  an  officer  who  attempts  to  arrest  a  man  will  be 
murder,  though  the  officer  had  no  warrant,  and  though 
the  man  has  done  nothing  for  which  he  was  liable  to 
be  arrested ;  if  the  officer  has  a  charge  against  him  for 
felony,  and  the  man  knows  the  individual  to  be  an  offi- 
cer, though  the  officer  do  not  notify  to  him  that  he  has 
such  a  charge.     Rex  v.  ffoolmer  and  another.         334 

6.  Giving  a  child,  whilst  in  the  act  of  being  bom,  a  mor- 
tal wound  in  the  head,  as  soon  as  the  head  appears, 
and  before  the  child  has  breathed,  will,  if  the  child  is 
afterwards  born  alive,  and  dies  thereof,  and  there  is 
malice,  be  murder.     Rex  v.  Senior.  346 

7.  If  a  woman  takes  poison  with  an  intent  to  procure  a 
miscarriage,  and  dies  of  it,  she  is  guilty  of  self-murder, 
whether  she  was  quick  with  child  or  not ;  and  a  person 
who  furnished  her  with  the  poison  for  that  purpose 
will,  if  absent  when  she  took  it,  be  an  accessary 
before  the  fact  only.  And  as  he  could  not  have  been 
tried  as  such  before  7  G.  if.  c.  64.  s.  9.,  he  is  not 
triable  for  a  substantive  felony  under  that  Act 
An  accessary  before  the  fact  to  the  crime  of  self- 
murder  was  not  triable  at  common  law,  because  the 
principle  could  not  be  tried.  And  he  is  not  now  tri- 
able under  7  G,  4.  c.  64.  5.  9. ;  for  that  section  is  not 
to  be  taken  to  make  accessaries  triable  except  in  cases 
in  which 'they  might  have  been  tried  before.  Rex  v. 
Russell.  356 

NAME. 

See  Bastard.    Variance.     Indictment,  6. 

NOTES. 

See  Larceny,  11. 
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NOTICE. 

See  Arrest,  S. 

OATH. 

See  Practice,  2. 

OFFENCES. 

It  is  an  offence  within  G.  4.  1.  c.  11.  5.  4.,  to  take  money 
under  pretence  of  helping  a  man  to  goods  stolen  from 
him,  though  the  prisoner  had  no  acquaintance  with  the 
felon,  and  did  not  pretend  that  he  had,  and  though  he 
had  no  power  to  apprehend  the  felon,  and  though  the 
goods  were  never  restored,  and  the  prisoner  had  no 
power  to  restore  them.    Rex  v.  LedbiUer.        Psge  76 

ORDER. 

See  Forgery,  5. 

1.  Indictment  for  forging  an  order  for  payment  of  money. 
The  instrument  was  an  order  to  pay  prisoner,  or  order, 
the  sum  of  four  pounds  five  shillings,  being  a  month's 
advance  on  an  intended  voyage  to  Quebec^  in  the  ship 
Mary  Anrij  as  per  agreement  with  6.  ilf.,  master. 
The  prisoner  had  in  the  margin  of  the  order  written, 
"  On  receiving  this  cheque  I  agree  to  sail,  and  to  be 
on  board  within  sixteen  hours  from  the  date  of  this 
cheque." 

Held  a  good  order  for  pajrment  of  money  within 
the  meaning  of  the  statute  IhG.  4.  and  1  JV.  4.  c.  66. 
5.  S.     Bex  V.  Bamfield.  416 

2.  Indictment  for  forging  an  order  for  relief  to  a  discharged 
prisoner,  under  5  G.  4.  c.  85.,  being  in  many  instances 
ungrammatical  and  at  variance  from  the  Act.  Held 
bad.     Hex  v.  Donnelly.  4S8 

OUTHOUSE. 

See  Arson,  3,  5. 

An  open  building  in  a  field,  at  a  distance  from,  and  out 
of  sight  of  the  owner's  house,  though  boarded  round 
and  covered  in,  is  not  an  outhouse'  within  7  &  8  .G.  4. 
c.  SO.  5.  2.     Rex  V.  Ellison.  SS6 

OWNERSHIP. 
See  Larceny. 
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PAID  NOTE. 

See  Larceny,  11. 

PARTNERS. 

See  Dwelling  HousE)  6. 

PERJURY. 

See  Evidence,  2. 
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PERSON,  Description  of. 
See  Variance. 

PIRACY. 

It  is  an  offence  within  1 1  &  12  fF.  3.  c.  7.  5.  9.,  to  nmke 
a  revolt  in  a  ship,  or  to  endeavour  to  make  one,  though 
the  object  is  not  to  run  away  with  the  ship,  or  to 
commit  any  act  of  piracy,  but  to  force  the  captain  to 
redress  supposed  grievances.  Rex  v.  Hastings  and 
another.  .  Page  B2 

PLACE,  Description  of. 

See  Arson,  4.    Indictment,  3.  6.  2S. 

PLATE. 

See  Forgery,  14. 

POACHING. 

See  Gamekeeper,  1,  2,  3.  Indictment,  6.  Man- 
slaughter, 2. 

1.  On  an  indictment  on  57  G.  3.  c.  90.,  for  having 
entered  a  given  close  with  intent  to  kill  game, 
and  being  there  found  armed,  it  is  necessary  to  prove 
an  entry  with  that  intent  into  the  close  specified. 
But  qiuere  whether  it  is  necessary  he  should  have  such 
an  intent  in  the  place  in  which  he  is  found  armed,  un- 
less so  stated  in  the  indictment  Rex  v.  Barham.      151 

2.  On  indictment  under  51  G.  S.  c.  90.,  a  man  may  be 
convicted  of  having  entered  a  wood,  and  of  being 
found  armed  there,  though  he  is  not  seen  in  such 
wood.  It  is  sufficient  if  there  be  evidence  to  shew  he 
had  been  there  armed.    Rex  v.  Worker.  165 

POISONING. 

See  Abortion.     Felo  de  Se. 

To  constitute  the  offence  of  administering  poison,  or 
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POISONING—  continued. 

other  noxious  substance,  under  43  6.  S.  c.  58.  s.  1., 
some  of  the  poison  or  noxious  substance  must  be  taken 
by  or  applied  to  the  person  to  whom  it  is  administered. 
Merely  giving  it,  if  no  part  is  taken  or  applied,  is  not 
sufficient ;  but  if  any  part  is  taken,  it  is  not  necessary 
it  should  be  swallowed.      Rea:  v.  Cadman.      Page  114 

POST-OFFICE. 

Secreting  a  letter  containing  any  of  the  instruments  spe- 
cified in  52  G.  3.  c.  143.  5.  2.,  is  not  within  that  sta- 
tute, if  the  object  of  the  prisoner  was  to  deliver  the 
letter  with  its  contents  according  to  the  directions,  but 
to  cheat  the  revenue  of  the  postage.     Rex  v.  Sharpe. 

125 
POWER  OF  ATTORNEY. 
See  Forgery,  1. 

PRACTICE. 

See  Receiver,  3.     Memorandum.     Verdict.        495 

1.  If  a  prisoner  does  not  pray  his  clergy  in  a  clergyable 
felony,  and  sentence  of  death  is  passed  upon  him,  he 
may  be  brought  up  at  a  subsequent  assizes,  and  have 
his  clergy.     Rex  v.  Burke.     "  21 

2.  It  is  not  a  sufficient  ground  for  discharging  a  jury, 
that  the  material  witness  against  the  prisoner  is  not 
sufficiently  acquainted  with  the  nature  and  obligation 
of  an  oath,  though  this  appears  as  soon  as  the  jury  is 
charged,  and  before  any  evidence  is  given.     Rex  v. 

Wade.  86 

PRINCIPAL  AND  ACCESSARY. 

See  Felo  de  Se.  Forgery,  3.  9,  10.  Indictment, 
19,  20,  21.     Murder,  7.     Rape. 

1.  A  person  waiting  outside  of  a  house  to  receive  goods 
which  a  confederate  is  stealing  in  the  house  is  a  prin- 
cipal.    Rex  V.  Owen.  96 

2.  The  makers  of  the  paper  and 'plate  respectively  for 
the  purpose  of  forging  a  note,  afterwards  filled  up  by 
ai^ird  person,  are  principals  in  the  forgery  with  that 
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PRINCIPAL  AND  ACCESSARY  —  continued. 

persoD,  though  each  executed  his  part  in  the  absence 
of  the  others,  and  without  knowing  by  whom  the  other 
parts  are  executed.  Rex  v.  Dade^  and  others.  Page  307 

Rex  V.  Kirkwood  and  others.  S04 

S»  On  an  indictment  against  an  accessary,  a  con- 
fession by  the  principal  is  not  admissible  in  evidence 
to  prove  the  guilt  of  the  principal ;  it  must  be  proved 
aliunde^  especially  if  the  principal  be  alivew 

Semble^  a  conviction  of  the  princ^ipal  upon  a  plea  of 
guilty  will  not  be  evidence  against  the  accessary  to 
prove  the  principal  guilty. 

Nor,  semble^  will  a  conviction  on  a  plea  of  not  guilty. 
Rex  V.  Turner.  '        347 

PROMISSORY  NOTE. 

Reissuable  notes,  if  they  cannot  properly  be  called  va- 
luable securities  whilst  in  the  hands  of  the  maker,  may 
be  called  goods  and  chattels.     Rex  v.  Vyse.  210 

PROPERTY,  How  laid. 

See  Larceny.    Indictment,  1.     Savings'  Bank. 

PROVOCATION. 

The  hiterference  by  a  gamekeeper,  with  persons  found 
armed  in  the  pursuit  of  game,  on  the  lands  of  an  ad- 
joining proprietor,  without  any  attempt  forcibly  to  ap- 
prehend, is  not  a  suflScient  provocation  to  reduce  a 
malicious  wounding  and  killing  to  manslaughter.  Rex 
V.  Warner.  381 

QUAKER. 

1.  A  Quaker  is  not  a  good  juryman  on  his  affirmation. 
Rex  V.  Channens.  37* 

2.  Indictment  stated  to  have  been  formed  on  the  oath 
or  affirmation  of  A.  B.^  &c.  then  aud  there  sworn  or 
charged  as  jurors,  &c.,  without  saying  who  were  sworn 
and  who  affirmed,  and  that  the  latter  were  entitled  to 
serve  on  their  affirmation,  is  bad.     Rex  v.  Dann.  424 

RAPE. 

].  On  an  indictment  for  a  rape  under  9  G.  4.  c  31. 
5.  18.,  penetration  is  sufficient,  though  the  jury  n^^- 
tive  emission.     Rex  v.  Cox.  #        937 
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RAPE — continued. 

2.  A  general  conviction  of  a  prisoner  charged  both  as 
principal  in  the  first  degree,  and  as  an  iSder  and  abettor 
of  another  man  in  rape,  is  valid  on  the  count  charging 
him  as  principal.  On  such  an  indictment,  evidence 
may  be  given  of  several  rapes  on  the  same  woman  at 
the  same  time,  by  the  prisoner  and  other  men,  each 
assisting  the  others  in  turns,  without  putting  the 
prosecutor  to  elect  on  which  count  to  proceed.  Rex 
V.  Folkes.  ^  Page  354 

RECEIPT. 

See  Forgery,  4r.  1 5. 

The  prisoner,  a  pay-serjeant  of  the  artillery,  obtained 
from  the  paymaster  a  receipt  for  a  sum  of  money  as 
part  of  subsistence  of  a  company  for  the  month  of  May. 
He  afterwards  erased  May  and  inserted  June,  and 
gave  the  receipt  to  a  tradesman,  who,  according  to 
the  usual  practice,  advanced  the  sum  to  the  prisoner, 
and  sent  the  receipt  to  the  agent  of  the  regiment,  who 
paid  the  amount.  The  indictment  for  forgery,  de^ 
scribing  the  instrument  as  a  receipt,  was  held  good. 
Rex  v.  Hope,  414 

RECEIVERS. 

See  Autrefois  AcguiT.  Evidence,  4.  Husband  and 
Wife.   Indictment^  10.  21.    Joinder  of  Charges. 

1.  The  3  G.  4.  c,  24.  s.  3.,  leaves  as  misdemeanors 
^what   before  were  misdemeanors :  it  does  not  change 

them  into  felonies.     Rex  v.  Cale,  1 1 

2.  If  two  are  charged  jointly  with  receiving  stolen 
goods,  a  joint  act  of  receiving  must  be  proved ;  proof 
that  one  received  in  the  absence  of  the  others,  and 
afterwards  delivered  to  him,  will  not  suffice.  Succes- 
sive receivers  are  all  separate  receivers,  and  all  pun- 
ishable. Queere^  Whether  on  a  charge  of  receiving 
from  T.  S ,  the  receiving  from  T.  S,  must  be  proved, 
the  statute  making  it  criminal  to  receive  without  re- 
gard to  the  person  from  whom  received.  Rex  v. 
Messingkam.  257 

3.  f  Under  the  3  G.  4.  c.  24.  5.  3.,  a  receiver  may  be 
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indicted  for  feIony,though  the  principal  is  not  convicted, 
whatever  the  goods  are.     Rex  v.  Solomon.      Page  £92 

RECORDS,  Larceny  of.  • 

Stealing  rolls  of  parchment  will  be  larceny,  according  to 
the  value  of  this  parchment,  though  they  are  the  re- 
cords of  a  court  of  justice,  unless  they  concern  realty. 
Rex^.  Walker.  155 

REGISTRY. 

See  Ship. 

REPEAL  OF  STATUTES. 
See  Forgery,  17- 

REPUTATION. 
See  Bastard. 

REQUEST. 

See  Indictment,  IS,  14.     Forgery,  8..  12. 

REVOLT. 

See  Piracy. 

RIOT. 

See  Costs. 

SACRAMENT  MONEY. 
See  Embezzlement,  2. 

SAVINGS  BANK. 

L  Indictment  against  the  clerk  of  a  savings  bank  for  em* 
bezzlement :  Held,  he  was  properly  described  as  clerk 
to  the  trustees,  though  elected  by  the  managers. 
Rex  V.  Jenson.  434- 

2.  It  is  embezzlement  in  a  member  of  and  secretary  to 
a  society,  fraudulently  to  withhold  money  received 
from  a  member  to  be  paid  over  to  the  trustees,  and 
he  may  be  stated  to  be  the  clerk  and  servant  of  the 
trustees,  and  the  money  may  be  properly  stated  to  be 
their  property,  though  the  society  be  not  enrolled, 
and  though  the  money  ought,  in  the  ordinary  course, 
to  have  been  received  by  a  stc'ward.      Sex  v.  HaU. 

4.74 

SCIENTER. 

See  Evidence,  4.  14* 
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SCOTLAND,  Bank  of. 

See  Forgery,  2. 
SEAMAN. 

See  Order,  1. 

SENTENCE. 

Transportation  for  life  is  the  proper  sentence  on  persons 
convicted  before  the  passing  of  2  &  3  FT.  4.  c.  62.  of 
offences  punishable  within  that  Act,  and  sentenced 
after.     Rex  v.  Lewis  and  others.  Page  872 

SERVANT. 

See  Dwelling-House,  1.  4.  Embezzlement.  Lar- 
ceny, 6,  7. 

SHEEPSTEALING. 
See  Larceny,  5. 

1.  On  an  indictment  under  14  G.  2.  c.  6.,  for  killing 
sheep  with  intent  to  steal  the  whole  carcase,,  proof  of 
killing,  with  intent  to  steal  part,  is  sufficient  Qtuere, 
Whether  removing  a  live  sheep  for  the  purpose  of 
killing,  with  intent  to  steal  part  of  the  carcase,  be  an 
asportation  under  14  G.  2.  c.  6.  of  the  live  sheep. 
Rex  V.  Williams.  107 

2.  Upon  an  indictment  for  stealing  sheep,  a  prisoner 
cannot  be  convicted  for  stealing  lambs ;  for  as  15  G.  2. 
c  34.  specifies  lambs  as  well  as  sheep,  the  indictment 
ought  to  state  which  are  meant.  Rex  v.  Loome  and 
others.  160 

3.  An  indictment  under  7  &  8  G.  4.  c.  29.  s.  25.,  for 
stealing  a  sheep,  is  not  supported  by  proof  of  steal- 
ing an  ewe,  because  the  statute  specifies  ewe  and 
sheep.     Rex.  v.  Puddifoot.      .  247 

SHIP. 

The  vendee  of  a  share  in  a  ship  shall  be  deemed  com- 
plete part-owner,  if  an  entry  of  the  bill  of  sale  to  him, 
as  the  form  6  G.  4.  c,  110.  5.  37.  requires,  is  made  in 
the  proper  book  of  registry,  though  it  does  not  express 
in  terms  that  the  bill  of  sale  was  produced,  because  it 
would  be  against  the  duty  of  the  officer  to  make  the 
entry  except  on  such  production.  The  giving  a  date 
which  has  nothing  to  apply  to  but  the  production  of 
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the  bill  of  sale,  will  imply  it  Two  or  more  persons 
may  hold  shares  of  a  ship  jointly.  If  the  thing  at** 
tempted  would,  if  successful,  have  prejudiced  any  of 
the  part-owners,  it  shall  be  intended  that  such  preju- 
dice was  meant.  The  destruction  of  a  vessel  by  a 
part-owner,  shows  an  intent  to  prejudice  the  other 
part-owners,  though  he  has  insured  the  whole  ship, 
and  promised  the  other  part  owners  shall  have  the 
benefit  thereof.  Rex  v.  Philp,  Page  263 

SODOMY. 

On  an  indictment  for  sodomy,  the  crime  is  complete  if 
the  jury  be  satisfied  that  penetration  took  place. 
Rex  V.  Reekspear,  342 

STABBING. 

See  Cutting. 

STAMPS. 

One  who  innocently  cuts  off  the  stamp  and  part  of  the 
parchment,  &c.  from  an  instrument,  will  be  guilty  of 
a  capital  offence  under  55  G.  d.  c.  184*.  5.  7.,  if  he  after- 
ward gets  off  such  stamp  from  such  parts  of  the 
parchment  with  intent  to  use  it  again.  And  it  will  be 
equally  an  ofience  whether  the  impression  was  made 
before  or  after  55  G,  3.  c,  IS*.     Rex  v.  Smith.       314 

STATUTE. 

See  Indictment,  II. 

STEALING  FROM  THE  PERSON. 

To  constitute  a  stealing  from  tlie  person,  the  thing  must 
be  completely  removed  from  the  person;  removal 
from  the  place  where  it  was,  so  as  to  constitute  a 
simple  larceny,  if  it  remain  throughout  with  the  person, 
is  not  sufficient.     Rex  v.  Thompson.  78 

STOLEN  GOODS,  Helping  to.      Rex  v.  Ledbitter.      76 

SURPLUSAGE. 

Indictment  on  ^ii^  W.  Sf  M.  c.  9.  s.  5.  Semble^  it  is 
not  necessary  to  state  h/  whom  the  lodging  was  let.  It 
is  no  objection  to  state  that  it  was  let  by  the  owner's 
wifej  for  the  statement  may  be  either  according  to  the 
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fact,  or  legal  operation.  Semble^  that  a  mistake  as  to 
the  person  by  whom  let  may  be  rejected  as  surplasage. 
Rex  V.  Healey.  P&g6  1 

THREATENING  LETTERS. 

See  Evidence,  3.     Indictment,  7. 

1.  Indictment  on  4  G.  4.  c.  54.  5.3.  Under  this  act 
such  crimes  only  are  to  be  deemed  iniamous  as  subject 
a  man  to  infamous  punishment,  or  incapacitate  him  from 
being  a  witness.  Sending  a  letter,  threatening  to  accuse 
the  prosecutor  of  having  made  overtures  to  the  pri- 
soner to  commit  sodomy  with  him,  does  not  threaten 
to  charge  such  an  infamous  crime  as  to  be  within  the 
Act     Rex  V.  Hickman.  34? 

2.  On  an  indictment  for  sending  a  threatening  letter,  the 
prisoner's  declarations  of  the  meaning  of  the  letter  are 
admissible  evidence.  An  indictment  on  4  6. 4.  c.  54., 
for  sending  a  letter,  threatening  to  accuse  of  an  in- 
famous crime,  need  not  specify  such  crime;  for  the 
specific  crime  the  prisoner  threatened  to  charge  might 
intentionally  be  left  in  doubt.     Rex  v.  Tucker.        134 

3.  On  an  indictment  for  sending  a  letter,  threatening  to 
burn,  &c.,  and  which  is  set  out,  it  may  be  left  to  the 
jury  to  say  whether  the  letter  sent  amounted  to  such 
threat.     Rex  v.  Tyler.  428 

THREATENING  TO  ACCRUE. 

See  Indictment,  5. 

TIME. 

See  Indictment,  3.  12. 

TRANSPORTATION. 

Transportation  for  life  is  the  proper  sentence  on  persons 
convicted  before  the  passing  of  2  &  3  fK  4.  c.  62.  of 
offences  within  that  Act,  and  sentenced  after.  Rex  v. 
Lewis.  372 

TRESPASS. 

See  Indictment,  22. 

Either  general  or  qualified  possession  sufficient  for.  Rex 
V.  Jarvis.  9 
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TRIAL. 

See  Receivers,  3.   Memorandum.  Page  495 

UTTERING. 

See  Forgery,  15. 

1.  An  indictment  on  15  6.  2.  c,  28.  5.2.,  for  feloniously 
uttering  counterfeit  coin  after  two  convictions  and 
judgments  for  misdemeanors  on  the  same  statute,  must 
set  out  the  former  convictions  and  judgments  with 
prout  patet  per  recordum.  Judgment  for  misdemeauour 
cannot  be  given  on  an  indictment  for  felony ;  bad  for 
want  of  such  averment.     Rex  v.  Turner.  47 

2.  Uttering  in  England  a  forged  note  payable  in  Ireland 
only,  was  within  the  Forgery  Acts  prior  to  11  G.  4. 
and  1  fF.4.  c.  66.     Rex  v.  Kirkwood.  311 

8.  The  7  G.  2.  c.  22.  s.  1.  was  not  repealed  by  the  45  G.S. 
c.  89.  s.  1.  After  the  latter  statute,  uttering  a  forged 
acceptance  was  punishable  under  the  former.  Rex  v. 
Mather.  291 

VAGRANT. 

See  Cutting. 

VALUABLE  SECURITIES. 
See  Larceny,  11. 

An  unstamped  order  for  payment  of  money  which  ought 
to  be  stamped,  under  55  G.S.  c.  184.,  is  not  a  valuable 
security  within  7  &  8  G.  4.  c.  29.,  because  it  would  be 
a  breach  of  the  law  in  the  drawer  to  pay  it.  Rex  v. 
Yates  and  another.  1 70 

VARIANCE. 

See  Arson,  4.     Indictment,  6.     Poaching. 

Adding  a  false  description  to  the  name  of  a  person  who 
must  be  named  is  fatal,  though  it  be  not  necessary  to 
give  any  description.     Rex  v.  Deeley.  303 

VENUE. 

See  Arson,  4.    Bigamy.  County,  1.     Indictment,  3. 

The  prisoners  were  convicted  of  larceny  on  an  indict- 
ment for  breaking  and  entering  a  dwelling-house, 
situate  in  the  parish  of  St.  Botolph^  Jldgate.  It  was 
proved  that  the  proper  name  of  the  parish  where  the 
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prosecutor's  house  was  situate  was  Si.  Botolph  Without^ 
jUdgate.  There  was  do  uegative  evidence  of  there 
Dot  being  such  a  parish  as  St.  Bciolphy  Aldgaie;  the 
conviction  was  therefore,  held  to  be  right.  Rex  v. 
Bullock  and  another.  '  Psge  S24  n. 

VERDICT. 

Though  a  verdict  is  recorded,  yet  if  it  appear  prompdy 
that  is  not  according  to  the  intention  of  the  jury,  it 
may  be  vacated  and  set  right.     Rex  v.  Parkin.         45 

WARRANT.      . 

See  Arrest,  S.     Cutting,  4.     Murder,  5. 

A  warrant,  leaving  a  blank  for  the  christian  name  of  the 
person  to  be  apprehended,  and  giving  no  reason  for 
omitting  it,  but  describing  him  only  as  the  son  of 
J.  &  Ij.j  and  stating  the  charge  to  be  for  assaulting 
A.  J3.,  without  particularising  the  time,  place,  or  any 
other  circumstances  of  the  assault,  is  too  general  and 
unspecific ;  a  resistance  to  an  arrest  thereon,  and  kill- 
ing the  person  attempting  to  execute  it,  will  not  be 
murder.  The  wife  of  one  of  several  prisoners  is  inad- 
missible as  a  witness.     Rex  v.  Hood.  281 

WIFE. 

See  Arson,  2.  Evidence,  8.  Husband  and  Wife. 
Friendly  Societies.   Lodging.   Witness,  1,  2. 

WITNESS. 

1.  The  wife  of  one  of  several  prisoners  is  inadmissible  as 
a  witness.     Rex  v.  Hood.  281 

2.  On  an  mdictment  against  several  prisoners,  the  wife 
of  any  one  of  them  is  inadmissible  as  a  witness. 
Rex  V.  Smith.  289 

WOUND. 

1.  The  continuity  of  the  skin  must  be  broken  to  consti- 
tute a  wound  within  the  meaning  of  9  G.  4<.  r.  31. 5. 12. 
Rex  V.  Wood.  278 

2.  An  injury  by  a  hammer  flung  at  a  person,  whereby 
the  skin  is  divided,  is  a  wound  within  9  G.  4.  c.  31.  s.  12. 
Rex  V.  Withers,  294 

VOL.1.  o  o 


540  INDEX  TO  THE  PRINCIPAL  MATTERS. 

WOVHB— continued. 

3.  In  an  indictment  for  wounding  with  intent  to  murder, 
&C.  the  instrument  or  means  by  which  the  wound  was 
inflicted  need  not  be  stated,  and,  if  stated,  do  not 
confine  the  prosecutor  to  prove  a  wound  by  such 
means.  A  wound  from  a  kick  with  a  shoe  wiU  be 
within  9  G.  4.  c.  31.  5. 12.  On  an  indictment  which 
charges  the  wound  to  have  been  inflicted  by  striking 
with  a  stick  and  kicking  with  the  feet,  proof  that  the 
wound  was  caused  either  by  a  blow  from  a  stick  or  a 
kick  will  be  sufficient,  though  it  be  uncertain  by  which 
of  the  two  it  was.     Rex  v.  Briggs.  P^^  ^IS 

4.  To  support  an  indictment  under  9  G.  4.  c.  31.  5. 12. 
for  wounding,  the  wound  must  be  given  with  some 
instrument.    Rex  v.  Stevens.  409 

5.  Maliciously  throwing  oil  of  vitriol  over  prosecutor's 
face,  with  intent  to  disfigure,  &c.  and  so  wounding 
his  face,  is  not  a  wound  within  the  statute  9  G.  4. 
c.  31.  5.  12.     Rex  V.  Mtitr<m\  456 
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